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4 FT *'HE Lords of His Majeſtes Privy Council. being informed, that Mr. As 
drew Symſon, MerchanrBurgeſs of Edinbrrgh, bas cauled Print the : 
' * Books following, viz. A new Edition of the Laws 44d Guitom:s of 
SCOTLAND, 3n matters Criminal, by Si | 
haughz To which is now *added by way of Appendix; 
Crimes of Mutilation and Diſmembration; and of Retaliation by which jt is pu+ | 
wiſhed > whertin ſeveral Dacifions concerning this Subje® are ſee, Trem 
. ew Edition of the Oſeraations upon the AF Eighteenth, Parliament twenty 
rd, K. JAMES the ſixth, again Dijpe itions madein defraud of Gredorors 
. By the faid Sir George Mackenzie of Roſchaugh, CorreFed, andin many | 
Paragraphs much enlarged by the ſaid Sir George him/elf. The {aids Lords do 


beck ant ſole 'Power, Liberty and Watrand; to id\Me. Azdrew Sym- 
ſon, on Prior 14Þ-475k dro int, y ot Sell the {aids 
two Books ; And diſcharge all other Perfons whatſoever to Re-print, Vend, 
Sell or Import any of the ſaids Books for the* ſpace 'of Nineteen Years, after | 
the Day and Date bereof, under the Penalty of five hundred: Merks, to be 


payed to the ſaid Mr. Andrew Symſoz, . or his Aſligneys; by and attour the 
pnfiſcation of the ſaids Books to the ſaid Mr. Andrew, for his uſe arid betiove. 


Extratted by me | 
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| ſ \Hough a great deal of care was uſed to reviſe the Sheets, yet the following Eras muſt be cot 
rected; Literal faults, and ſome Errors.in the PunRation, and others of lictle moment, are not 
marked, whichis ſuppoſed the Reader will eaſily perceive. | 


Page 7. 1.29. for deli#a into, r. into Delifs, 1, ; re printit chis Criminally, ſuch as ſmall Ryors. De/iFs, | 
P+ 33-1. 35. f. ſhould be »r. ſhould not be p. 14+ l-15.f. Common r-Canon 1. 33+ F. fall r fault p. 27, ' 
J. of Thefr, » Thefe. 1. 15 f. Murder, Murder. P. 31«1- 14 f had »r haye i 16. f- perl. r per. 1 P. ax. 
#-IL, MIL IV.V.r 2. 3.4.5. P. 45. Þ 31- fe moſt y more P. 51.1. 47-7. fumes of Wine P. 55.1. 15. ; 
f. iadubita;tam » indubitatam; P. 55.1. 53 & 54. point thus: Mathemaricum, hems Arielum. Augtrum & 
varum prava confeſſis centiceſcat. Silear &c. P.g5.1. 15. f. who r which & f inventions 7 invaſions 1. 39: 

y reſiſted. P. 70. 1. 41+ r of Cognitions- P.' 87.1. 13. & P. 132. 1.33. & P. 133.1. 26. & P. 219. 1:28; 
& 42. P. 225.1. 21. f. deſcendant rDefendane. P. 93. 1. 134 f. dammne » danmate. P. 96:1: ptn: r cog. 
'4 —_ I. uJt. r gratia, wel ipſin?rei, vel ctiam uſus ejus, peſeſſaniſue, qued legt naturali, &c. P. 109. 1. xf. 
of y or. P. 121.1. 41. the wrds whoare not (as the Juſtices ) ryed to ſtrict Law. muf# be remoug 
#0 the end of the next Paragraph, P+ 132: 1, $- r. his own Cauſe. P. 162. 1. 17./&P. 164+ 1. 5+ rDif 
ſition. P. 169. 1. 47.7 manyrin any. P. 191, 1.2. r arbitraris, 1. 14. f Lapprove. 1 24. 7: extinguiſh. | 
P. 199. 1. 9. f. preſent y purſue. P. 208. Lug. f. at for. P. 211. I-15 f. of f by. P: 212: Þ 24, 4 
avgulaſtic 1 guguftalis. P. 216.1. 11-7 quarter ſecuredagainſt.P. 239:1. 6. f: probibatur r probibebatur. P.25 

I. 27: { proved? y. prove it ? P. 262.1: 22. Ft. others y; theirs P, 267+ I, T. fs cannot be received P 291, 
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- * land, Lord Thirleftane, ufleburgh, 


Boltoun, and Peterſham : -Prefigent 
of His MAJESTIES moſt Honourable 
- Prevy Gouncul of SCOTLAND, S©/e 
Secretary of State. for the fard Kingdom: 
Gentleman of His. MAJEST PIES 
Bed-Chamber : and - ure of the mof 
Noble Order of the Garlex. 


CY; ay it Pleaſe Yow Grace, 


HOUGH the Number, and Wit of-{uch as afe to 
wtite Dedications, may ſeem to have exhauſted aff 
that can be ſaid upon ſuch Occaſions : Yet havea 
new way of Addreſs left me, which is, to writeno- 
thing af you, but what is true, by the Confeſſion 
of your Enerwies, who admire more the Greatneſs 
of your Parts, than of either your Intereſt, or Suc_ 

- ceſs: And how you have made ſo great a Turn in this Kingdom, without 
© either Bloodor Forſciture, ſhewing neither Revenge, as to what is paſt, nor 
2 Fear asto whatis- £0 comes, . Continaing no longer your Unkindnels toany 
}! Man, thanyou think he continues His Oppoſition to his Prince. 
> All have at ſome timeconfeſt, that you have been the Ornament, as well 

'C” 88 Defence of your Native Countrey, to whom every Scotiſb-man is almoſt as 

| -Bear, © asevery Man is tohis own Relations. And I am ſure that your Ene- 

+ mies will find it eafierro put you from your Office, than to fill itz and none 


j of them can wiſh you to be removed, without being himſelf a Loſer by it. 
3 Norcan I beſo unjuſt, even to ſuch as oppoſed yon, as not to acknowledge 
© that 1 have heard them talk of you ſo advantagiouſly ( when Deſign and In, 


tereſt obliged them todiſſemble ) as almoſt convinced me, that the moſt of : 
6/4270 | 
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The Epiſtle Dedicatory. 
them oppoſed you enly in publick, rather from the glory of having ſo great 
an Adverſary, than from the Juſtice of the Undertaking, And your Coun» 
trey has intheir late Confluences, (© where they crouded in mighty Numbers, 
and with a remarkable Joy to meet you, when a privat Man ) ſhew'd greater 
Reſpe to your naked Merit, than to the higheſt CharaQters by which others | 
| were marked out for publick Honour: 

Having writ this Book to inform my Countrey-men, and to Illuminat 
our Law, I could not preſent it more juſtly to any, than to your Grace, who 
has derived your Blood from a Noble Family, which has been ſtill Eminent 
in -our Courts of Juſtice, fince we had any; And who are your {elf the great- 
eſt Stateſ-man in Exrope, who is a Scholar; and the greateſt Scholar, who 
is 2 Stateſ-man : For to hear you talk of Books, one wonld think you had 
beſtowed no time in ſtudying Men; And yet to obſerve your wiſe Condut 
in Affairs, one might be induced to believe, that you had no time to ſtudy 
Books. You are the chief Man who does ncbly raiſe the Study of the Civil 
Law, to a happy uſefulneſs, in the greater and general Afﬀairs of Europe, and 
who ſpends the one half of the'day in ſtudyivg what is juſt, and the other 
half in pratifing what is ſo : All which may be eafily believed, from me 
who am as great an inſtance of your Generoſity,as an Admirer of it. Eſpecial- 
ly ſince you have leſt me nothing to wiſh, fo that whatI ſay, needs not flow 
from Flattery, and ſomuſt be preſumed to flow from Conviction and Gra. 


titude 1n, 


Tour Graces moi? Faith- 
full, and Humble) 


Servant, 


George Mackenzie. 
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AUTHORS 
DESIG N: 


C HE great Concerns of Men, are their Liver, Fortunes, and Repu- 
tation, and je three ſuffering at once in Crimes, it is the great 
Intereit of Mandkind, to know how to evite ſuch Accuſations, 
and how to defend themſelves, when accuſed: And yet none of 
onr I awyers have been ſo kind to their Countrey, as to write one 
Sheet upon this pleaſant and advantagious SubjeF, which mad: it 
o Tak both neceſſary and dffents to me. 

In proſecuting this Deſign, I was forced to reviſe and atbreviat thoſe many 
and great Volums which make up owr Criminal Regiſters, and having added to 
them theſe Obſervations 1 have my ſelf made,during my twenty years attendance 
wper that Court, either as Judge,or Advocat z 1 collationed all with our Statu- 
tory Law, the Civil Law, end the Cuſtoms of other Conntries, and the Opinions 
of the DoBors : And, as I may without vanity ſay, that few valuable Authors 
treat of Crimes, whom 1 have nox read ;, Ss ther- is nothing here which is not war- 
rented by Law, or Deciſions, or in which, when 1 doubted, I did not confer 


ſeriouſly with the learned'ſt Lawyers of this Age; And yet I doubt not but in ſome 


things, ethers may differ from me, as the beſt Writers d»> amongſt themſelves: 
And having only diſigned to eſtabliſhed ſolidly the Principles of th: Criminal Law, 
I wanted room for treating learnealy each particular caſe, or even for hinting at 
all ſuch caſes as may be neceſſary 5 And without wearying my Readers with Ci- 
tations, ( which was very eaſie) 1 have furniſhed the Book with as much Rea- 
ſon as is ordinary to be found in legal Treatiſes. 

The Reaſon why I have ſ' oft cited the Balilicks, Theophil, and the Greek Scho- 
liaſts, was not only becauſe none before me have uſed thim in Criminal Treatiſes, 
bet becauſe I conclude them the beſs Interpreters of Juſtinians Text : For theſe 
Books having been write in the ſame Age, and Place, and ſome of them by thoſe 
whi compiled the Latine Text, they muſt underiland it beſt of all others, of which 
T have given many Inſtances in this Book, and ſhall here add one, there forgot, 
which is, that the Latine Interpreters doubt much what is meant by Remitten- 
dum in the Conſtitution, Si quis Imperatori maledixerit, ſore interpreting it 
pardoned, ſore to be ſent back to the Emperor : But the Balilicks render it - 
WY xm, which ſignifies only Ignoſcendum. 

I cannot but admire much the wiſdom of God, who gives not only Inclination, 
but Pleaſure te ſuch as teyl for the good of others For 1 am ſure few men would 
have from any weaker Impulſe beſtowed ſo much time, and ſo many thoughts 
upon an Imloyment, which without bringing Gain,will certainly bring Envy and 

enſure: For I find it is the Genius of this Age to admire ſuch as make the. 
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Publick-Good bend to their Deſigns, and to kate ſuch as deſign to inform the, 


as if he were more my Friend who would ſet my Family by the Ears, than he who 
ents my Children and Servants in neceſſary Duties. / 

There are but too many who endeavour now tomake all whom they Hate, paſs for 
ſuch as love Arbitrary Government ;, But as in many Paſiages of my former Life, 
T have preferred my Conntreys Intereit to my own, ſo in this Book I endeawur 
to oppoſe Arbitrarineſs, where it is moit dreadful, and that is, in matters Cris 
minal, in which Life aud Fortune are equally expoſed : For hewhodiſintereſtcd- 
l; declares Eis own Opinion, before privat caſes occur, ( wherein Intereſ# or In« 
clination may byaſs lim ) doth in ſo much preclude himſelf, and others too ( as 

ar as his Authority cax reach ) from the power of being Arbitrary 3 and let o- 
thers [ay what they pleaſe, I will fland more in awe of my Conſcience th in of my 
Enemies, and govern my (elf more by my own Reaſon, than by the giddy Multi- 
tude. T hope | need not be jealous that owr publick D:fferences will make any un- 
hind to this Book, which is publiſhed for their Service, and which is now wore av» 
curate, than when it at firſt pleaſed them in Sheets. 1 did Print it mot only ts 
corre# the many faiſe Copies wl ich were abroad, but to divert me fre refining 
too much upon our mulch Debates; and I wiſh the reading it may bave the ſame 


effe upon others, And that all of us would turn things to their true Light, and 
comſrder without ah ors how happy we are, who live under a Prince of our own 
Religion and Blood whoſe Clemencyis as extraordinary as bis Reititu' ion, who 
governs us by our own Laws, and Countrey-men; anddiftributes all bis own Re- 
. venue amongit us: That weenjoy by his Prudence a profound Peace, whilſt others 
bleed or flarve inlaiting Wars. That all the Commerce of Europe is gathered 
in amongſt us; That we —_ from thoſe ſucking Taxes under wlich they 


groan, And are but lately reſcued from a Ketellion, in which, afier we had emp- 


tied our Veins and Purſes for Religgen and Liberty, we became Atheiits and 


leves. 


: To the much Honoured 


Mr. ROBERT BENNET 
DEAN: 


And the other worthy Gentlemen of the 
H onourable Faculty of. Advocats. 


Right Honovrable, 

| He Laws and Cuiloms of Scotland in Matters Criminal, written by 

Sir George Mackenzie of Roſchaugh, As alſo his. Obſervetions on 

' - 'A& 28. Park. $98 Ja. 6. made againſt Diſpoſtions in defraud of 

Creditors, &c. being both out of Prixz, and frequently called for; 

I thought fit, being adviſed thereto, to publiſh a ſecond Iwpreſſion of each of 

them; which is now done in a fairer. CharaFer and larger Volume than for- 

merly; and fo, if need'be,they may be bound up with ſome of his other Works 
in Folio, © | 

To the firſt of theſe, there is now added by way of Appendix, a Treatiſe of 
Mutilation and Demembration with their Puniſhments; wherein ſeveral © ue- 
Tjons relating theteto are diſcuſſed 3 which the Learned Author, as an Addi- 
tion: to his mariy-favoars: and reiterated AZ; of Kindneſs; hath allowed me 
to publiſh; tr 7 9H5ETN | ro v0 

Fete #thor you have occaſion to know Him mach better than I, while 
He continued"! inthe Station of'Oxe of the Serators ofthe Colledge of Juitice, 
and of ore of the Lords Commiſſioners of the Fuſticiery, wherein He ſerved for 
diverſe years,” and was'removed from both'in that buſie Year 1686, wherein 
the Caſe 'of Repeating the'Pexal Statnieswasſo keetily agitated in' Parliament, 
of which Perl Statutes He, ( a3a Member of that Parliament ) was a-ſtout 
and exetnplaty Defender, fearing that theRepesling of theſe Laws might tend to 
the Weakning of the Proteſtant Religion. 

I need not commend the Authors Learnirg, of other Parts to Tov, nor 
would his Mode##y allow meto ſay any thing to that purpoſe ; But I crave 
leave to lay, that I being his Amaruenſſs, and writing theſe Papers as diftated 
from his own Mouth, have often admired his Memory and Readineſs,in that 
He di&tated the ſame into looſe Papers, which being tranſcribed, were immedi- 
atly ſent to the Preſs, when he was neceſſitated to attend a vexatious Law- 
ſuit of gteat Moment, and had his, almoſt hourly, Izterr»ptions from other ur- 
nk fairs 3 which may -be ſufficient to excuſe the Miſtakes of the Book, if 
any be. 

Tha further declare, that the induſtrious and diligent A*ther was' moſt 
careful as to his Luotetions; for he would not take them upon truſt ; ſo that 
theexamining the particular Texts of Lew, and the turning over ſuth a vaſt 
Number of bulkiſh Volumes of all ſorts which he had Occaſfiox to make uſe of, 
and wherewith his Large Library is plentifully ftor'd, took up a great deal 
of time, and was a Work both Tedions and Troubleſome. 

As tothe Obſervations uponthe Actof Parliament made againſt Bankrupss; 
He that ſhall compare this Edition with the former, will fod a vaſt difference 
between them : This being Correctedand in many Paragraphs much Exlarg- 

ed by its Author, Sir George ro a before his Death. 
\ þ : 2 


He | 
” a : 
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He was a Gentlemanwell known to you all ; as being one who by his In. 
defarigable Studies added to his Natural Paris, attain'd to a very great Perfe- 
ction in his Profeſſion 3 and was Fam'd for his ans not only at Heme, but 
Abroad ;and particularly the Doctors and Maiters ot the Univerſity of Oxford 
had a great Veneration tor him, as will appeat dy their Records : As alſo the 
Author of the Athenz & Faſti Oxonienſes makes Honourable Mention of Hi, 
concluditg that large Fol;d with an account of lis Life and Death. 

While he was your DEAN, he us'd his utmoſt Exdeaverr that Lew and the 
Profeſſors thereof might arrive to that EfZeexe which both juſtly deſerve; And 
knowing very well that its impoſſible for the moſt ingenuous Artificer to 
make any curious Piece of Work, unleſs he have Materials to work on, and 
Tvols ro work #ith; and knowing alſo that Books ate neceſsary for Scholers 
upon both theſe Acconnts, without which its hardly poflible, for the Profeſ- 
ſors of the Lihtral Sciences tb attam to any tolerable Degree of Perfe&ion; 
therefore he was very inftrutnental towards the erecting of that noble Li- 
brary, of Law-books eſpecially, which you now poſzeſs. 

 Tfind by your printedCatalogue ſome years fince,that there were many curious 
afid rate Books then in it, but itis now much enlarged, both by your own Dj- 
Ligence, and by the never enough to be commended Gemeroſety of Noble Bere- 
feForr. As for my part, if among the yalt Multitude of old Books," that al- 
moſt daily paſs through my Hands, there ſhall be found any curious ÞPjeces 
C and ſometimes a Pear! may be found in a Du#ghi@ ) which you want; 1 
ſhall be very willing tohave them tranſplanted from my obſcure Nurſery to 
yout mote publick and pleaſant Garden 5 and for that end I ſball have diſtin& 
Alphabetical Catalogues, offuchascome to my hands, lying patent, that ſo any 
of your Namber may, at any time, petaſe the ſame. JB 

I have preſumed to preſent this Impresſio to you, tb be laid upin your Bj- 
bliotheck, that io it may tend tothe further perpetuating of the Authors Me- 
moty : As alſo that hereby I may rake occaſion to expreſs my Gratitud: for 
theſe many Favours that upon ſeveral accounts I have received from ſuch of 
your Profts fron, as I have had the opportunity to beacquainted with. : 

May your SOCIETT thrive & proſper; miy your rag ſo increaſe,that 
Toi and your Sycceſſors may be readily ſupplyed with ſych Helps, as upon all 
Emergents, You and They may be itt aCapacity to defend the Cauſe of the Dppreſ: 
ſed, and to ſe the Sons of Violence condingly puniſhed 5 that fo Mercy and 
Truth may meet togerher, Righteow/heſs and Peace may kiſs and embrace each 
other; and then our Chirrches may be Mountains of Holineſs, and our Kingdom 
an Habitation of Juitice : which has been, js, and ſal! be the fervent Prayer 


bl 


Right Honourable, 
Tour meft humble Servant in all Duty, 
ANDREW SYMSON. 
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TFT LE: L 
Of Crimes in general , And by what 
Law they are judged in Scotland. 


How Crimes differ from Delif#s and Malefices. 

In what conſiſts the nature and eſſence of « Crime. 

By what Laws Crimes are puniſ'd in Scotland. 

How ar dole or deſign is neceſſar ts the committing Crimes, and how Ten- 
 _ dencies and Inſinuations are puniſht. 

Whether Minors can commit Crimes. 

Whether ſuch as Sleep can commit Crimes. 

Whether ſuch as are Drunk are. puniſhable for Crimes. 

Whether Furious perſons are puniſhable. 

Whether an Oniverſity or ColleFive Body be puniſhable. 
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- OD Almighty having Created this Lower World: to be 
equally an inſtance of his Power, and of his Goodneſs, 
+ did Furniſh it with great variety of excellent, and won- 
a£> derful Productions : but left theſe ſhould be defac'd at 
* pleaſure by Man, who having ruin'd himſelf, doth little 
3 value, and is much inclined to ruine every thing beſides; 
therefore God did not only imprint upon bis Soul ſome 
xetyas our, COMMON Principles, whereby he is led to love 
Order, but did likewiſe fence the ceconomy and government he had placed 
in the World with rewards and puniſhments, And it was juft, that as theſe 
who did Vertnouſly,were to be rewarded, -ſo thele who were Vitious ſhould 
be punifht, which Puniſhments are the ſubje&-matrer of the Criminal Law, 
and of this Treatiſe. 

I. Tranſgreſſion, or Percatum, is by Modeſtinzs |, obligamur, f. de obl. & 
AZ. made the root of all Enormities;and is divided delia into quaſs delidfe, 
&* triming. Luaſs delifa,are ſuch taults and tranſgreſſions as are not fo hai- 
nous that they deſerve to be puniſhed Criminally ; ſuch as {mall Ryots, delif#a, 
are \uch as deſerve a more ſevere Puniſhment, bur yet becauſe they tend not 
to wrong theCommon-wealth, and publick ſecurity immediatly, therefore do 
not deſerve to be puniſht by any expreſs Law as Crimes. Crimes are theſe 
Injuries done to the Common-wealth which are ſo immediat and hainovs, 
as that they are puniſhed by expreſs Law. This diſtin&ion is uſed by Ma- 
thews : but Farinacins makes delifum the genws, and divides it, in crimen, & 
maleficiuw, with us this ſubtilty is not olives, for the word Crime, com- 
B | prehends 


Fog . it xo" that prejudice, and hich ariſes 
U: In what confifts the nature of « Crime may be doubted, and 41. Reg. 
Maj. ex. A civil Aion is defined to be that which concerns Linds-or 
Goods ; And a Criminal Aﬀion that which concerns Life or Limb. But 
Skeen in his Obſervgtions upon that place, do's confeſs all that to be a Crime 
which concerns thePublick Gogd, whether a Co | Puniſhment,or Pecuni- 
ary Mult be cravedt but this is alſo toogeneral, tally ſince the Law divides 
Crimes in publick and privat Crimes : And therefore I offer theſe Confide- 
rations, 1. All Tr ons of Law are not Criminal, ».g. ro make a 


Diſpoſition in defraud gf Creditors, is not Criminal, though it be prahibited, 


- % 


2 ' Iſhar JS ngt an accounted a Ctime which bears expraſly ro\be pu- 
Rn ng a Cakes niſhment, or Pecumal Muldts : for,in my Lord Ker- 
ton's Caſe ogainſt Heew, it was found, that poynfing of Oxen w tighevt La- 


boutfing was Criminal, though it be not appointed by the At whereby it is 
prohibited, to be/ puniſhed by a definit Puniſhment. Nor .is it expreſt o be 
a Crime, likeas, fingle Adultery, js puniſhable, albeit it be not declared to be 
a Crime by any expreſs Law with-ys. .3. That cannot only be thought a 
Crime, which is committed againſt the. Law of Nature, for Poynding of Oxen 
is no tnore-ſuch, than making fraudulent Dilpoſitions. 

III. The true nature then of a Crime may be comprehended, under .theſe 
general Concluſions : Firft, That is A Crime, which is declared ſuch by an 
expreſs Statute, as Murder, Treaſon; and it were to be wiſhe, that nathin 
were a Crime which is not declared to be'fo, by a Statute ; far this woul 
make Subjects inexcuſable, and prevent the arbitrarineſs of Judges. And I 
find by the general conſent of Criminalifts, nothing isto be accounted a Crime 
or puriiſht Criminally ; but whatis forbid by the Law, under an expreſs pain 
or puniſhment ; for they obſerve.that as there can be no puniſhment inflicted, 
but where a deliF is committed : fo there can be no deli but where the Law 
hath appointed -| Puniſhment, Cabdl Caſ. I. And this 1s Clear, L. at 01 CLTH F. 
dious ff. de Religioſ. & ſumpt. fur. 1. heres ff. de uſufr. leg. Surd. cond, 3ol. 
And yet'Lawyers affert, that ſuch as diſobey, and tranſgres any probibiting 
Law, may'be punifhr arbitrarly, as contemaers of the Law, "abi the 
inally as guilty of 


gree of their conterppt, though. they cannot be puniſht Crim 
a'Crime, Cabo! ibid. 2. The trangrefling any Municipal Law, which prohi- 

bits that which eirher the Law of God, or the Civil Law, puniſhes criminal- 

ly, by CorporalPuniſhment, or a Pecuniary Mul&, is a Crime, and thus the 

poynding Oxen in time of Labouting, was declared a Crime:g the foxmer De- 

cifion, becauſe though it was prohibited by an expreſsStatute, which did bear 

no Puniſhment: yet it ought to have been puniſht accarding to the Civil Law, 
whereby it is declared to be a Crime. 23. That is a Crime whereby the publick 

Peace is immediatly diſquieted, Or whereby the Law of Nature is violated ; 

Thus Inceſts, and Raprs, were accounted Crimes with us, before they were 

declared to be ſuch by an expreſs Law. And Beſtiality, and Sodomy, are 

Crimes ; though yet we have no Statute againſt them. 4. That is a Crime, 

which Jong cuſtom hath puniſht, by Corporal Puniſhment, or by a Pecunia- 

ty MulQ, 1n the Juſtice Court, as fingle and not manifeſt Adultery. 

From all which, ir appears-that the Law of God is the firſt fountain of our 
Criminal Law 3 And thus the Libel in ſingle Adultery is only founded y 
theLaw of God. And in Ulſury we libel ppon the Municipal Law, rk 
Law of God joyntly. 2. Our Statutes, or Ads of Parliament, are our proper 
Law; 
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Of \Grimes in general.” 3 
Law.; \bot even theſe may run.in Deſnerude,ſo far that they cannot be the foun- 
darion-of a Criminal Purſuit, tor former Tranſgreffions, . fince the People who 
know: not Law, ſo-much by reading the Books of Statutes, as by ſeeing the 
daily-praQice of che Country, ſhould not beenſnar'd by Purſuits, upon old bu- 
ried-Laws z which ſcarce Lawyers-ſtudy-or know. Nor can the People be. 
thought to have contemn'd, what they cannot be preſum'd. to have known. 
And- our Judicators, by ordaining ſuch ancient Laws tobe renewed by pro- 
clamations, do confeſs, that before theſe proclamations ;z theſe Laws were not 
binding : for elſe the renewingthem had been unneceflar,and if it were other- 
wiſe, we have ſo-many paenal Statutes now. in deſuetude, that the Leidges 
would be certainly ruined by them. And thus Collonel Borthwickbaving pur- 
ſued the Maltmen -Criminally for contraveening the 92. AZ. 6. Parliament, 
Ja. 4. The Council-upon a ſupplication repreſenting thir grounds,fiſted that 
purluit. But deſuetnde muſt be univerſal, ancient, and notorious, elſe the 
want of any of theſe three qualifications, will alter this concluſion. And yet 
I think that deſuerude cannot i» futwrumabrogate a Crime, and enervate the 
Law altogether, fince the Parliament only, can reſcind their own Laws: nor 
ſhould the pecple, nay nor our Judges; be made legiſlators, conſuetudinis u+ 
ſuſque longevi non vilis eit auftoritas,verum non uſq; adeo ſui valiture momento 
ut aut rationem vincat aut legem. 1.2. C.qua fit long. Conſuet. which ſhould 
rather hold in Crimes, thanin any other ſubject, uſe it ſeems abſurd,that 
it ſhould be Lawful to the people, - to looſe themſelves from the Laws made 
againſt themſelves; and to gain impunity by frequent repetition of their faults: 
or: to be able to free ace from puniſhment, by contemning theſe Laws 

by which they are inflicted. 
The Decifions of our Criminal Court, as of all®ther, do bind the ſame or 
ſucceeding Judges, rather.out of Decency than Neceſſity 3 for nothing tyes 
Judges but Laws, and none can make Laws, but the Parliament, whichis ve- 
ry ſuitable to/. Nemo C. de ſent. & inter. where Juſtinian doth expreſly com- 
mand ne ulorum 'judicum ſententie pro jure reputentur.. The reaſon. whereof 
given in. that Law, 1s. quod non exemplis, ſed legibus eff judicandum, -and the 
other reaſon L. »lt. C.de legibus quie imperator eft ſolus legenm conditor. | And if 
we conſider how much Circumſtances influence particular Caſes, how Judges 
may fail where Parties are nam'd, and that Deciſions pals necefſarly upon Ie 
Premeditation than is neceſſary to Laws 3 it will-be found reaſonable, not to 
truſt. Deciſions too much. Likeas our Judges, do make expreſs Atts of Sede- 
rant, as we Call them, when they reſo:'ve to regulat future Caſes; which 
were unneceſlar - if -all Deciſions did of themſelves bind. Nor doth the 
Deciſions of the very Parliament of Paris, bind even the Pronouncers them- 
ſelves for the future, as Conan obſerves, /ib.1.c. 15. And fo frail, and fallible 
athing, are mens Judgements; eſpecially where Votes are numbered, and 
not weigh'd : Or where Experience may diſcover the Errors, which the ſharp- 
eſt Reaſon could not foreſee ; that therefore Judges ſhould no more be.tyed 
from altering their Deciſions, than Philoſophers to continue in the Errorsof 
their Youth. But yer when the Arguments proand contra weigh equally,and 
Reaſon ſeems puzled where to inclime, the Authority even of our former De- 
cifions, ſhould caſt the Ballance, eſpecially where the ſame Reaſon then urgd, 
was there preſſed ; and in the interpretation of Laws ( of wkich Decifionsare 
the beſt Interpreters /) if a whole tra&t of Deciſions can be produced, it would 
infallibly bind, wherein Craig diag. de jure quo utimur agree with Calliitro- 
tus, 1.38. de leg. in ambigsitatibus que exlegibus profiſciſcantur conſuetudinem, 
.ant-rerum perpetuo jadicatarum auittoritatem vim legis obtinere. Where thele 
Deciſions have proceeded upon a Debate ; by whichthe Reaſon of Judges is 
- .muchs ripened, and the future Bit fully conſidered :- for as Pow- 
| = | porins 
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Of Crimes in generel. 
porjius well obſerves, 1. 2. $. his legibus ff. de origine juris, this legibus *letis 
= ut naturaliter evenire ſolet, ob rant ME deſfederaret prudent rum authori- 
tate peceſſariam eſſe diſputationem fori. And Darien the caſe of Hoow of Coe 
dow:hnowes, ſhews us how the L. 'of Seffion thought it not der from 

their Honour, to retreat a Sentence after Debate,which they had pronenncee, 
when no Advocars were compearing. | 45 

We follow the Civil Law in judging Crimes, as is clearby ſeveral Atgof 
Parliament, wherein the Civil Law is called the Common Law. And Ro- 
bert Leſlies Heirs are by the 69. AF. Par. 6. Je. 5. Ordained tobe forefanlt- 
ed for the Crime of Treaſon, committed by the Father according to the-Ci- 
vil Law. And Forefauttor in abſence was allowed by the Lords of Seffion, in 
Anno 1669. becauſe that was conform to the Civil Law; and Falſhood-is 
ordain'd to be puniſbt, according to the Civil and Canon Law, A& 22.Per, 
5. 2. M. And thatthe Civil Law'is our Rule, where oor own Statutes'and 
Canſtoms are filent, or deficient, is clear from our own Lawyers, as Sheer Arn- 
not. ad I.1. R. M. c. 7. ver. 2. And” Craig 1.1. dieg. 2. As alſo from our 
own Hiſtorians, Leſhy.l. 1. cap. kg. Scotor. Boet.l. 5. hift.Camer. deScot. DoG8y.1. 
2. cap. 4. And the fame 1s recorded of us, by the Hiftorians, and Lawyers 
of other Nations, as Forcat. lib. 1. hit. Angle. Peter. diamitis Geograph. Exrop. 
tit. D. Eſcoſſe and Duck de auth. jur. civ. lib. 2. cap. x0. And though the Ro- 
mgns had iome_Cuftoms, or Forms, peculiar tothe Genius of thew own Na- 
tion : Yet their Laws, in Criminal caſes, are of univer.al uſe, for Crimes are 
the ſame almoſt every where, as Boet, well obſerves, Leges Ronanas 2 Tuilbjiniano 
colle&as tanta ratione & Sermonis venuitate eſſe, ut nulla it natio tam fera vel eb 
bumanitate gbhorrens; que eas non fuerit admirata. And K. Je. $- was fo 
fond of the Civil Law, as Boer. cbſerves, lib. 17. Thathe made an A&, Or- 
daining, that no man ſhould ſucceed toa great Eſtate,” in Seotlend, who dig 
not underſtand the Civil Law, and erected two Profeffions of it, one at 
Saint Andrews, and another at Aberdren. And when James the 2. did by the 
48 A&t of his 34. Parliament, Ordain that his Subjefts ſhould be governed by 
no forraign Laws, he defigned not to debar the Reſpe& dne to the Rowan 
Laws; But to obviat the yain pretences of the Pope, whoſe Canons and Con. 
ceſſions were obtruded upon the People as Laws by the Church men of 
theſe times. 

The 4th Branch of our Criminal Law, arethe Books of Reg. Maj. which 
are in Criminglibus Jookt upon as authentick. Thus the Thief muſt be puniſhe 
before the Recepter, and Aﬀylers muſt be parescaris, &c. For which, and 
many other Maximes, thereis no Warrand beſides what is contained in theſe 
Books of Reg. Majeſt. But why ſhould this be doubted, ſeing they are cited as 
fuch, A& 47. Part. 6. Ja. 3. Where it is faid, that wilful and ignorant Af 
ſyſers ſhall be FR after the form of the Kings Law, inthe firſt Book of the 
Majeitz, and by the 98 AZ. 14. p. 1. 3. TFranſgrefſions of that A& are to be 
puniſhe conformto theKings Laws,and of Regjiam Majeitater,likeas by the 54 
P.3.F.1.2 Committee of Parliarrent 1s ordained to meet & examinethe book of 
theLaw. thatistofay, Regiam Magiſtatew, and Pnoniam attackiamenta, which 
is repeated, 115. Ad. 14. P.f.3. And albeit they containmany things which 
are notia uſe with us; yet they have beenin uſe, and this/ ObjeHion would 
conchude,the Acts of Parliament not tobe our Law. It isthen my Opinion,that 
K. 74. the 1. hath bronght down ſome of theſe Colle&ions from England 
with him. Nor find Itheſe Books cited before this time. | 

[ris doubted whether the Secret Council can by any A&, or Proclamntion, 
either ingroduce a Crime, which can infer tinſel of Lite, or Eſchear;z For the 
Parliament cap only diſpoſe upon our Lives and Fortunes. And it being the 
Repreſentative of the Nation, every man isinLaw, faid to-have conſented; to 
| AP what 
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ler the men doth; Hind OrcgtothavebeerofOpinion, thatno:AR 
Lev Eon our ieſers 'Ctiinie, pg--38; --Nor cache Council, byitheir 
Awarrand any todo whitwould be otherwiſe a-Crime; - for ejus eit=olle, 
# 'v4He. | rnd none cam tale aways (Crime bur” fach /45.ccan 
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Ardthit by AC: uncll; t was lawfulto fink or kill ſuch as contraveened 
the AR, To which his 'Majeſties Advocar Utd reply; 'thatthe Ads of Secret 
Copel, could not warrandthe killingofa free Leidgn, and the commirring 
of murder : which reply wasfornd relevant. But fince the Council areto'fe- 
ctre the peace, and that many” aectderns may emerge wherein the publick 
peace carmot 'be preſerved without rhis power, it were hatd ro lamit themrtoo 


IV. Whether dor7-0r a wicked defipne, - be requiſitein all crimes; is large- 
ty treated of, by the Dofors,” and is moſt fully debated; -in the procefs of 
chityvie,Balmerino, and the Marquils-of Argyle. And ' by the texts. F. placuit 
uſt .de furt. 1. 3. f. De injur. I. per. ff. atlas jul. de Adult: it feems, that 
the wickedneſs of the defigne, makes only an attion crimmal; but in my judg- 
ment, this inhuiry may be reſolved, mn thefe conchafions; .1. Thar ſei 
man-can only in what 1s voluntar © to him, it muſt follow, chat+the 
will is the only fountain of wickedneſs. © And conſequently, it was at faſt 
the deſign of Lawgrvers, only to pamiſh ſuch Atts as were defignedly matich- 
ous. 12. Becauſe deſign is a private, and conceal'd a&t ofthermind, which e- 
ſcapesxhe ſevereſt baton. Therefore m/fome caſes, this: doles 15 allowed 
by Law, to be mferred from conjectures, and prefumptions, where thea®t 
bs ſuch, as of its own nature, may be good or evil, accordmgly as it is-cir- 
com(tantiat : as ity poyſon, the'giving whereof may be occafioned by igno- 
rance; miftake, or malice, 3. Some aQs are {o irregutar, of their own nature; 
chevche Law requires only that-the aCt be proved, withourproving the doſe, 
or wicked deſigne, as in Sodomy, Adultery, '&+; 4. Sornieatts, thoughthey 
be not wicked of their own nature, yet becavſe the" defign cannot ſtil} be pro- 
ved.therefore the comraveetting the Law is equivalentts dedfign, & dela pre- 
ſamitur contra verſantem in illicito, as the converſing with awoman after the 
Chuzcy hath forbidden the fame, and therefore the 'Dodors 'divide doburr ins 
verum, O preſumptivum. 5. Where the Lawhach expreſly required vie and 
deſgene, there it muſt be exprelſly libelled and proved, asm theAt 37. Pur.2 
K.-14.5, where it is-ftatuted, that if any man wiſfully recept rebels, he ſhall 
be foref>nlted, bur” albeit [ata cvlpa, be equivalent; to dolxs, 'in leffer Crimes, 
yetthe Doors conclude, thatwhere the crime'may infer death, 'or mutila- 
tion ( loſle of life, or limb, as' we'ſpeak } there the groffeſt negligence,or late 
cnlpa, 'is not equivalent ro dolus/Clar. Dveft. 34, Nam: 7: It is likevvile 
mach debated, vvhether an endeavour, to cominit a crime, -bea crime,/albeit 
the effe&follovy not.' And alteir; it be a rule, inthe Civil Lavy, thar ite 2v«- 
lefieiis, volnirt es Spebatur, mon exit, I. $.- dionsff. adleg. Corn, de ſicar; yet 
is generally concluded by the prafficians of all Nations, that ſmplex conmus, 
or endeavour, is not now puniſhable by death:' Clar. Leſt. 91.Gothofri'$, 
Conan: But for clearing this, "according to the ovincipligef reaſon; hall 
form theſe concluftons, firſt, Thar all endeavour, is an offence againſt tkeChm- 
mon-wealth : though nothing follow thereupon :albeir ſometimes rhe puniſh- 
ment be conniv'd at; or mitigated, according tothe ſeveral: degreesof mialice, 
bur rhat ir is in it ſelf criminal, appears fromthis, that fimple deſign 5s pu- 
niſhable in treaſon; »#nd ſome other atrocious crimes ; becauſe in theſe, elpe- 
cally in treaſon, it would be too late, to providea remedy. when the crime 
s committed. 2. Int lefle atroctous crimes, the defignis pgniſhr, it rhecom- 
mitter proceeded to a& that which approached nearly to the crime itſelf, S; 
B 3 Aeventun 
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-deventum ſit ad alum, maleficie proximnum« But this i5.not ſarplex comgns,ot 
in effe(t is a. leſſer degree of the crime, to-which it, approaches ;, as, if 44hie 
have-put ladders to the houſe, which he reſolyes-to rob,z. orit he mp poy- 
ſon,- bur the potion be ſpit upon-the grougd-by-.an accident: 'And-albeir, 1t 
be:commonty received, that evenin thele caſes, «ffeFus non ei? puniengdus,ſine 
effetts, by the ſame puniſhment, with the crime deſigned {: yet I would dif 
tinguiſh inthis, betwixt an effe& diſappointed, by an. interveening' accident 3 
and thar whichs ſtopt, by the/repentance of the committer, for, where the 
deſign was only difappointed, I think the ordinaty puniſhment, ſhould: not be 
remitted,in cales nbi deventum et ad aFum proximmm * *41T« exore un Tvxa0t By fil. 
de extraord: crim:1; 1.And therefore the court of Sawoy,did very juſtly  con- 
demn a thief,to be hanged, who had entered the houle of one Girard to ſtealand 
murder, but was deprehended before the theft was committed Goth. F. Cong. 
tvs num : 16, For lince the puniſhment 'is only remitted' 7 - comatu, OI En- 
deavour, becauſe of the favourablecircumſtance;that nothing followed there- 
upon. So I think this may. be counterballanced by the depravity of the de- 
Ggn, in many caſes. Asif one ſhould deſign to kill a whole family, ,oft burn 
2 whole town, and ſeing men are puniſht, not meerly for what is done; be- 
cauſerhat cannot be helped, as Lawyers affirm, but becauſe; the comtmirter of 
acrime , may commit the like 3 Therefore E conclude that he who deligned 
to commit a crime, {hould be puniſhed as if he had committed it;ifhe wason- 
ly letted by accident, becauſe the Common-wealth cannot be otherwiſe ſe. 
care. Andtheretore it was2dmired, why in July. 1470. Mr. Stanfields ſervant 
was not puniſhewith death for endeavouring to burn her Mafters houſe;albeit 
ſhe was apprehended beforeany prejudice was done : But ] would: here. add, 
as a: caution, that great premeditation, ſhould be proved. before Conetus' be 

-puniſhed capitally ; for that ſhowes the confirmed malice of the deligner; and 
is zquivalent,as to him,to ſucceſſe.. 3. In mean crimes, vyhere the efe&-fol- 
lovved not, upon the deſign, but yvas hindred by repentance : I think little 
or no puniſhment ſhould follovv, for, »ihil tam naturale, quam unum guodgz 

coders modo diſſelvi, quo colligatum eft. The like ſhould alſo hold, vyhere the 
defign vvas taken up in paſſion or vvithout premeditation, becauſe thete 'the 
committer, isnot for the future,{o much to befeard : but this ſubjet vvill be 
more fully cleared in the particular ſubſequent titles ; for in ſome crimes, Co- 
atus Or endeavour, is more puniſhable than in others....... . | | 
. Whether what tends to a crime,though'it be not arrived at the fall -guilt re- 
quiſite, to make it fallexpreſly under the ſtatute,or Law, by which that crime 

ts puniſhed, to which it approaches : has been oftentimes doubted. |-.A3 for 

-inſtance, to miſconſtrutt His Majeſties Government, and proceedings z'-0r to 
deprave His Laws, is expreſly declared puniſhable by death, by the 10. AF,ro. 

-P. 7.6. Whether then may not papers, as tending to miſcon(trutt His Maje- 

flies proceedings, and Government, or bearing infinuations,- which'may raiſe 

-in the people jealouſic againſt the Government be puniſht by that Law 2: And 
that ſuch 7» fimuations and tendencies are not puniſhable criminally, maybe 
argued thus. 1. It isthe intereſt of mankind to know expreſly what they are 
to obey3eſpecially where ſuch great certifications are annext, as in Crimes. - 2. 
The'Law having taken under its conſideration this guilt,- haspuniſht. the a&t- 
ual miſconſtrufting, or depraving, but has notdeclared ſuch: infinuations- or 
tendencies puniſhable, &> in ſtatutir, caſus omiſſus habetur pro omriſſo. 1. This 

would infallibly rend to render all Judges arbitrary, for tendencies, and in- 

ſinuations, are in effect the product of conjefture : and papers may ſeem in- 
nocent,or criminal, according to the Zeal, or humour, as well as malice of the 
judger. Men being naturally prone to. differ in ſuch c nſequential .infe- 
rences, and too. apt to make conitrucions in ſuch, according to the favour, 
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ofmidlice, 'theybearto rheperſon, -orcaaſe. Are notſome menapt toconſtruct 
that +0 tend totheir diſhonaur, which was defign'd for their honour, andto 
chigk every thi inovation-of Law, or priviledge, which checks cheir 
' mdination and Gefign > Whereas fome Judges aze fo viokntin their dloyal- 
ty asitoameginethe meancſtmiſtakesro tend to an oppoſitionagainftAurhority. 
And:thuszedl, fealoulie, malice, orjintereſt, would become Judges, if ten- 
denies and infinuations were allowed ito be Crimes. 4. Men areſo ally, or 
oftimes 


may{beinſuch baſte,or-ſo confounded; and the beſt are ſubje& to ſuch 
asthatnomanſhould know when he wereinnocent. Simplicity might ofti 
become a-Crime : and the —— wht occalion offence. And how 
uncomfortably would the people live, 'it -t w nothow to be innocent ? 
Whereas on the other part, * may -be / need, that there areſome Crimes 
which cannot bedetermined 25to all degrees of guilt, Such asis the miſrepre- 
ſentimgthe Goverinnent, which may be done {0 cautiouſly, and in fuch vari- 
ons, and different wayes;as cannot beſpecified in any fratute. 2. Hf themiſ- 
conftru@ing the Government bea greatguilt, certainly, what cends toir muſt 
be puniſhableto ſome proportion. 3. ſtis the mtereſt of the common-wealth 
that all diſorders ſhould be punih'd ; and ſurely it is agreat prejudice to the 
Government,thatſuch mſinuarions, or tendencies, ſhould eſcapeunpuniſhed. 
And a in the Civil Law, there are many AQions which have no definit and 
diſtant names, but are comprehended under the general names of a&jones in 
fafums; And that there are a#®iones niile;, arifing from the reaſon ofthe 
Statute, as well as direZe, which ariſe from the words of the Law : So in 
criminals, there are Attions ariſing fromthe parity of reafon, or at leaſt, which 
inferring guiltin-ſame d , are ſuſtamn'd with us, tenquenr criwins in ſus 
gowmere, 4. The —_ at may rend tomiſconſruc, -or raiſe jealouſies, is 

declared pumifhableby the 60. AZ. 6. Par. 8B. M. whereby ir is de- 
clared, that ſuch as ſow evil reports, tending throw raiſing ſnob rumors, to ſtir 
the hearts of te peopleto ſedition. And bythe 9g. AZ. 20. Par. F. 6. Kt isde— 
dared, that by the former Laws, every thing was declared puniſhable, which 
ferds v6 ſedition, and diſſention amongſt the people. And if endeavours be pu- 
ni{hable, much more ought tendenaes : fince eendencies ave expreſs deeds. 
Nor hath the Judge more latitude, nor is he more arbitrary here, than he, & 
the inqueſt both are, in judging what is arte and pare, for that'is determined 
by no Law: andbecauſe it could not bedetermined, therefore a lybel foun- 
ded upon arte and part it: general ,was ordained to be ſuſtained as relevant by 
our Statutes. 

V. Whatperſons may be paniſhed, or atecapable cocommit Crymes ; will 
be dear by determining what perſons are not capable, and whether a minor 
may be puniſhed for a Crime, is contraverted amongſt the Doors; and for 
clearing ofthe difficulty, we muſt diftnguſlyberwixt ſuch Crimes asare com- 
illewdÞy contfvance © dolo malo. And in theſraminoris to be puniſhed 
the dole can be proved, 1. wn. Cod. fi adverſus dotewm. The famof which 
Law is, that #b; Minor deliquit per dolum'; reſtitutio non procedit, ſed ubi per 
culpam ibi ſubvenitur ei per reititutionem. 2. In Crimes againſt the Law of Na- 
ture, fach as Mnrder, A minor *s tyable though not to the ordinar puniſh- 
ment ; bur in meerly ſtatutory Crimes, ſuch as ufury, foreſtalling of Mercats, 
&c: he is not at all tobe puniſhed, ex ubi malitia ſupp 'et atatem,which, 
becauſe it 15 not prefamable, ould not therefore be inferred, bur from very 
pregnant, and convincing probation. And eing arte inall Crimes, ſeemsto 
require judgement and contrrvancesz irwould appear,that though the Crime 
it ſelf were puniſhable in minors : Yer arte and-part ſhould nor, feing that, 
1m effe&, depends upon Alts ofthe judgment; whereit minors may be miſtak- 
en, becauſe of their fragulity, and 7 and thus Joby Rae was mM 
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the knowledge of an inqueſt, for being arte, and part, of theft, becauſe he 
was not the principal committer, but went along(t with his Father, and was 
norpa{t twelve years of age, 1. January 1662. 3. Though a minor be'pu- 
- Niſhable where he is pubertati proximmns, yet he isto be pumiſht more ; 
ard thus the Viſcount of Frendranght,was put to the knowledge of an Inqueſt, 
for being acceffory to the way-taking and privat impriſonment of Gregory, 
though this was aſtarutory Crime, And thus Midltoun, And Machan were 
put to the knowledge of an Inqueſt. 26.0f Axguft 1612. and the g. of March, 
167 1. It was found after a moſt contentious debate,that two boyes, the young- 
elt whereof was not twelve years of age, ſhould go to the knowledge of an In- 
queſt, for caſting down of a houſe at their fathers command : albeit it was 
alledged, thatthis a&t was not of its own nature criminal, asmurther, or beſti- 
ality, but its guilt depended upon circumſtances,which minors were not ob- 
liged tro know, avif the houie belonged to their father, of which they were 
intormed,and ſo were not guilty. Thereare ſome Crymes allo,wherein minors 
may be puniſht, and are repute majors, per fiFionem juris ( according to the 
opinion of ſome Lawyers)luch as fornication,adultery,ſodomy, &omnia delita 
carnis ; becauſe the guilt there conſiſts in the commiſſion of the fat, andnotin 
a contrivance, and {o minors may be equally guilty of theſe Crimes with ma- 
jors. Yet Idiffer from theſe DoQors in this; for ſince the committing theſe 
Crimes, may be occaſioned, by levity, and vacillancy of judgment in minors: 
and ſeing turious perſons would not at all be puniſhed for ſuch Crimes, I do 
think the age is ſomewhatto be conſidered, even in theſe caſes 3 and that minors 
are not to be as ſeverely puniſht, as majors z ſeing they are not of ſo ſolid 
a Judgement as theſe are. -I find, {;b. 3. Reg. Maj. c. 32. F. 15. And in 
annot. '10O. verſ. 3. c. 41. lib. 2. that a minor 15 not obliged to anſwer 
for any Crime by which he ray loſs life or limb. And a caſe is there cited 
betwixt His Majeſty and the Abbot of Parbroth, annot.e.. 13.v.12. And Skeer 
cites for this /. per.C. de antorit. tut. & |. 1.F. occiſorumff. ad F. C. Sillan, &- 
Cap. 2. de deli} puer. extrav. The reaſon ſeems to be, becauſe a minor may 
( being purſued whilſt he is minor ) omit ſome defence competent to him. 
And fince a minor is not oblieged to debate de hereditate paterna, whilſt he 
is minor ; much leſs ſhould he be oblieged to defend in a criminal purſuit, 
ubi calore juvenili pote$t dicere vel tacere quod ei nocere poteif, Sothatir ſeems, 
that albeit a Minor may be puniſht for ſeveral Crimes committed by him when 
he was Minor, yetishe not obliged to anſwer for any till he be Major. But 
yet inthe Viſcount of Frendrauchts caſe, it was found that a Minor was ob- 
liged to anſwer to an Inditement even during his Minority : But whether a 
Minor confefling will be reſtored againſt his Confeſhion, is fully debated in 
the Title C onfeſfton. 

VI. Such as commit any Crime whilſt they ſleep, are compared to Infants, /. 
fr. ſerous F. ſs fornicarins ff. ad |. aquiliam and therefore theyare not punifhe, 
except they be known to have Enmity againſt the perſon killed ; or that fraud 
be otherways preſumable : quo caſa, they may be puniſht extra ordinemr, 
Farin: queſt. 82. 

VII. Such as are drunk, are ſometimes for want of dole, and Malice, more 
meekly puniſhr than others; e-pecially it they were cheated upon Deſign, into 
that condition by others. Andin this caſe the Law diſtinguiſheth inter ebrios, 
who are rarely drunk, & ebrioſos, whoare habitually drunk: for theſe laſt 
ſhould be moſt ſeverely puniſht,both for theirDrunkenneſs,and for the Crimes 
occafiored' by it. But ſuch as make themſelves drunk upon deſign to excuſe 
or leflen thereby the guilt they are to.commit, merit no fayour, and ſuch as 
knew they were {ubxct to wp dy av in their Drink, merit as little, Cabal. 
caſ. 297. I have not inour Law tound Drankenneſs to defend in either:caſes; 
| And 
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And it was repelled in the purſuice of Murder purſued againſt the [Laird of 
| ea? 5 9 for killing Hooz: of Eccles. Anno. 1667. Yet Ithinktha 
in ſome circumfſtantiat Caſes, the Council may-mingat the Sentence this 
Account. - Butit is never a Defence againſt the Reley Sack acorns 
are not in the conſtrution of Law, capable tocommit a { Stet. 2. Rob.2. 
for the Law compares them toIntants, or to dead Men, lege f quiz f. de acqui- 
rend, hared. touch as are abſent, /. ſed f ff de injeriis, 4 them to be 
no. more guilty becauſe of the Crime they commit, thana-Stone froma Houle, 
or a Beaſt is tobe repute guilty and puniſhable for the oma by be; y po 
the Law 
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| pauperiem pecus dederit aut tegula ceciderit, |. 5. ff. ad.l. aquil : . 
oats ſo far their Condition, thatit a ew: with ſuch as would 
them for a Crime, & non exigas peras ab eo, quem fati in felicitas excuſat, 
wiq furere ipſoſatis punitur. I: Infans ff. ad..l. Corn. de ficar : They are excu- 
fd by their own Misfortune, and abundantly puniſhed by their own Fury : 
bur fince the Law proteds furious Perſons from Puniſhment, becaule they 
want all Judgement. !. 14. ff. de officio prof: It follows naturally, that this 
iviledge ſhould be only extended to ſuch as are abſolutly furious.2.. It may 
argued, that ſince the Law grants a total Impunity to ſuch as are abſo- 
latly furious, that therefore it ſhould by the Ruleof Proportions, leflen.and 
moderat the Puniſhments of ſuch, as though they are nor abſolutly mad, yer 
are Hypocondrick and: Melancholly to ſuch a Degree, that it clouds their 
Reaſon, qui ſenſum aliquem habent ſed diminutum,which Lawyerscall inſanziz, 
and the Greek 9% 23, That ſuch asſhew any Ads of Reſentment, or re- 
venge, in the wrong they do, may be puniſhed with ſome degree of Severi- 
3 fince they ſhow ſome degree of Judgment: But yer the Parliament of- 
aris is juſtly condemned by all Lawyers, for having cauſed execute 'a mad 
Man, who had killed one that had firuck him two days before,but fince he 
did ſhew Memory and Revenge in that AQ, he might have been puniſhed 
juitly ro ſome moderat degree,” 4. Since there are ſome Mad-men who have 
lucid intervals, whoſe Fury has its Tides, and Waxes and Wanes, like the 
Moon upon which it depends 5 quos furor, itimulis ſuis variatis vicibus ac- 
cendit.l. 14. ff. de Off cio prefidis,that therefore they ſhculd be thought capa- 
ble to commit Crimes when they are in their lucid Interval; . but not = 
they are agitated by their Fury. But here itmay be doubted, whether the 
Crimes committed by a Mad-man who bas-lucid Intervals, ſhould be preſum- 
ed to have been committed by him- when he wasin his Fury, or in his lacid 
Intervals, and the ; em Concluſion is, that though every man be preſum- 
ed to be ſound in his Judgement, till thecontrary be proved, quia qualitas 
que ineſſe debet, ineſſe preſunitar ; Alciatpreſump-' 1. Yet, when a is 
once proved to have been furious, the Law.preſumes. that he ſtill continnes 
furious, till thecontrair be proved, for Madnels is but too ftickinga Dileaſe ; 
and isſ{eldom or never cured, -And this Preſumption ſhould rather .hold in 
the committing of Crimes, than in any thing elſe ; for. the:committing of a 
Crime, ” looks liker the Madnefs, than the lucid Interv And yet if my 
Opinion were of Authoritye I would limit chis-Rule in. two. Caſe: 
I. Ifthe Madneſs had fixt to-an ozdinary Interval, .as the Hight of the Moon 
inLunaticks, I would preſume thatif the Crune were not committed. at that 
time, it behov'd tobe preſam'd it was committed in the lucid Interyal: . '2. If 
the perſon offended. was one againſt ROMA Offender had prejudice, in_ his 
lacid Intervals, or before his Madnels, or if he ſhew any Wit * Hoe | 
ancein the Executionofthe Wrong he did;, I | hoy, © the | 


fence vvas committed in the lucid Interval... 
cales would be founded upon Preſumptions, 
Jeflened upon that accompt 5 and pe 
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taken who would remit ſomethingofthe ordinary puniſhment in all Crimes 
commirret,even where the acid intervalsare proved : for wheremgg. 
neſſe has once diſordered the judgement, and:much-moare where it recurrs of. 
ten; itcannot but leave ſome vveakneſs, and make a man anunfit Judpe of 
vvhat he onght to do; eff rewtum adumbrata quies, intermiſfio, ſed non reſh 
piſcent?« integra: And as onr Proverb vvelt obſerves, ance Wood, oy the 
Wor) e. 
4 is ftarure by the' 24. Chap. Stat. 2. Rob. 2. That a mad Perſon ſhall be 
kept by his Friends, and #f he commit any Wrong, it ſhall be imputed to his 
Friends, 2d Keepers; but though theſe may be made lyable civily for any 
Damnage the furxous Man doth, as a Maſter is in Law lyable for the pre- 
judice done by a wild Beaft, which be keeps ; yet it were t0O ſevere to pu- 
rt them corporally for the Murders, and other Crimes which he commits, 
except where they are commanded by the Judge to keep him exaQtly, which 
©not to be extended againſt ſuch as are only his Curators, or neareſt of 

Kin. Bertol. ad /. _ F- de off. Prajid. "PPE 

It is generally a to by Lawyers, that rious Perſons comriitring 4 
Crime in their Cre” cnt puniſhe for it, though thereafter they return 
to thernſelves : For m paniſhing Crimes, the time of the Commiſſion is to he 

; though Jeſor, Trraquel. And ſowe othersare of opinion, that 
if the Crime was very atrocious, the Mad-man recovering, may be puniſhed. 
And for this they inſtance the Queen of Caftile, who puniſhed with Death, 
2 man who had in his fury wounded her Husband King Ferdinand; and 
they cice /. 14. f* deofficio prefidis. But the inſtance is Landed npon the 
Paſſion of a Woman ; and that Law ſpeaks aye Crimes committed in 2 
lucid interv:l. And whereas Caba#us thinks ſuch a y— neceſſar, for 
ſatisfying the = Diſcipline of the Church ; I ſhould rather think, chat the 
Church ſhonld of all other, leaſt puniſh that Misfortune, it being againſt 
Chriſtian charity, to add AﬀMiRion to the Aflicted. And it were brutiſh for 
Church-men to be more ſevere, than the Madneſs it ſelf was, which was ſo 
charitable as to take its leave. AS a Man ſhould not be puniſhed in his 
Health, for what he did when he was Mad : Souponthe other hand, a Man 
who committed a Crime in his Heath, ought not to be puniſhed bodily, if 
he thereafter turn mad : For then he is not ſenſible of CorreQtion, which is 
one of the great Deſigns of puniſhment. And to puniſh him then, were to 
endanger his Soul : nor would the People be deterred from Vice, but would 
rather be troubled with paſſion at ſuch a Spettacle : but yer he may be puniſh- 
ed in his Goods, Clarws queſi.6. Tellus otone who was ſcourged for Perjury, 
though it was alledged he was Mad, but this laſt ſeems too ſevere, for the 
Reaſons foreſaid 3 and fincea Mad-man is lookt upon as abſent, it may be 
juſtly doubted, whether he may be ptoceſs'd during his Madneſs, fora Crime 
committed by him while he was in Health, even in order to the infliting a 
pecuniary Puniſhment : and that becauſe Abſents cannot by aur Law be try'd 
criminally : and becauſe, Mad-men cannot inform their Friends or Lawyers, 
fo as they may propone their juſt Defences. But fince Abſents may be tryed 
for Treaſon, by rhe late A&, it would therefore appear, that Mad-men may 
be Hkewiſe accuſed for Treafon during their Madneſs 3 It may be likewiſe 
doubted if he who nſed any means to make himſelf Mad afeer his Sentence, 
may not be put to death, notwithſtanding of his Madnefs, fince that Mad- 
neſs was occafioned by himſelf, and ſo ſhould not diſappoint the Law. But 


Clarus qnei?. 6. is of opinion, that it ought to defend him from all corpo- 
ral ratm{ſenene, and Cobaltorcuſs 298. Naw. 27. is alſo of opinion, that e- 
ven he who commits a Crime whilft he is mad, though he himſelf oceafioned 


the Madneſs, yethe is not to be puniſhed by theordinar puniſhment, for the 
| Law 
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Advocar may purthe withcur the concuſe of the Party in red: Yet —_ 
perſon will be allowed to purkite any Crime;viff ſnam vel ſuorum injuriew pro- 
ſequatur, and that every privat perſon, may not purſue in all Crimes z is clear, 
from c..2. ib. 4, Reg. Maj.. w re in Treaſon, tt 15 aid, that every man may 
purſue, which had been Ghmecelar, if every. perſon might purſue in every 
Crime, and thus Mecca! having raiſed Letters in his own name, againſt 
Charles Lindſay, for killing his F ather, in Fly 1668. the Juſtices would not 
ſuſtain the Purſait at his Inſtance, becauſe ke could not prove that he was Son 
to the Defun&, and fince his Majeſties Advocat,repreſents if all criminal Pur- 
ſuits,the Publick : and as it is prejumable, that he will not refuſe his concurſe, 
ſo he will be puniſhed, if he refuſe the ſame. It were therefore inconvenient, 
and unneceſſary, that every privat man ſhould be allowed the liberty, of pur- 
ſuing Crimes, in which he were not intereſted : this diſtinf&tion is much abuſed 
in the Books of Reg. Maj. For in them publick Murder is defined tobe that, 
which is comtnitted by forethought Fellony : and privat Murder, which is 
committed 
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102. a Jew. ms weary the Omnipotence of God, was abſolved 
from a art of ain, becauſe he immediatly threw himſelf upon the 
Ground.. and kilsd. it, and teſtified an extraordinar horgour, which Lawyers 
ſay, is an extraordinar Puniſhment, and oftentimes exceeds the fear of Death. 
And there, are ſome Lawyers, as Abbas & felir ad cap. 13. de jure jur. who 
conclude, that either he who. Blaſphems paſſiopatly, is unlawfully apyoyed 
when he falls into that Paſſion, . as in playing at Cards, Drinking, e$c. 
then his Paſſion doth. not lefſen. his Crime ; But if he be honeſtly vi 
a5 doing Buſineſs, treating for. his jay barry and then if he blaſpheme only in 
Paſtion. it lefſens. his Guilt, and ſhould mitigat his Puniſhment : but why 
ſhould Paſſion excuſe Blaſphemy. more than Murder ; if it be not becauſe the 
fall cannor be repaired by. Repentance, a man-being killed, but the fault in 
Blaſphemy may be by by en 
nl. Clare thinks that theſe who Blaſpheme in Jeſt are to be leſs ſeverly pu- 

niſhed ; and- that. Ruſffticity mitigats te ordinary Puniſhment in this. caſe 3 
but Gothofredus | is, 25 co the. laſt, of a contrary opinion, becauſe - Ruſticiey 
excuſes not from the knowledge of the Law of Nature, much fefs of God, but 
they may be reconciled thus, that open groſs Blaſphemy, isequally puniſhable 
in both ; but not conſequential and indirect Blaſphemy, as if a- Countrey- 
man ſhould err in the Perſons of the Trinity, which ſome xemore High-landers 
are ſo ignorant of,2s not to know,thoſe ſhould rather be fied than puniſhed, 
except they add obſtinacy to Blapbemy, vid. Cabal. caf. 296. 
; TV. The puniſhment of Blaſphemy,is Death by the Law, Nov. 77. by the 
Canon Law : Publick Repentance for the firſt Fault, and the ſtanding at the 
Church-Door, with an infamous Mitre, or Paper Hat for a Relapſe. 
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Ereſy is committed, when a Chriſtian owns pertinaciouſly errors con- 
demned by the Church. I ſaid when « chriit;az own'd them, becauſe 
Pagans and Mahumetans are not puniſhed as Hereticks. Simancas de hereti cap. 
31. um. 3. for theſe are enemiesto our faith in general, anderre not in par- 
ticularpointsof it. I ſaid who err pertinaciouſly,becaule ſuch as erre ignorantly 
. oras having err perverſly,do not pertinaciouſly adhere to their error; are not 
to be eſteem'd hzreticks. And this repentance is to be received any time, i@- 
ven after ſentence to ſtop the Execution. Carer. fol. 642. except they have 
relapſ'd in their Hereſy, for their ſecond fallis not to be taken off by repen- 
tance but though their Repentance ſecures them againſt death in the firſt fall, 
yet they are wh puniſhed by perpetual Impriſonment, Ignens: in :1. f. ad 
Sillan Cook. hos. tit. 

FH. Though ſome make the adoration, and invocation of Spirits to be He- 
rely, yet others do more judiciouſly determine that if theſe devils be invocked 
to reveal thingstocome, then that invocation is of the nature of Hereſy, for 
that isto attribute omniſcience to the Devil, which is one of Gods attributes, 
but if the Devil be invocked for a particular end, or intereſt, ſuch as that he 
may learn the invocker how to prevail with a miſtriſs,or how to gain a Prin- 
ces favour, in theſe caſes the invocker is not to be call'd a Heretick. Clarss. F. 
Hereſit. nnm. 25. but neither do's that diſtinQion pleaſe me, for ſuch as in- 
vock the Devil are not properly Hereticks, eſpecially if they have renounced 
their Baptiſm, for there is no reaſon to call them Hereticks who not only erre 
inthe faith, but have renounced the faith intirely, and as Pagans are not He- 
reticks becauſe they worſhip falſe Gods, ſo neither ſhould they worſhip the 
Devil, and theſe who have renounced their Baptiſm, for they are in the ſame 
condition with theſe who were never baptized. . | 

- THI. The puniſhment of Hereſfie, in the opinion of the Doors, is to be 
burnt, and confiſcation of the Delinquents Moveables, Clar. um. 13. But 
| bythe Law of Ergland, Hereticks areonly to be burnt if they will not abjure. 

By our Law Hereſie was in the firſt inſtance try'd by the Church, and the 
Secular power did not meddle to condemn Hereticks, till they were firſt con- 
demned by the Church, Ja. 1. Par.2. A@. 28. In which it is ordained that 
the Biſhops ſhall inquireinto Hereſie, and ifthey be found, that they be puni- 
ſhed as the Law of the Holy Kirkrequires : and if it miſter s, that Secular power be 
called in ſupport, and helping of holy K irks. 

From which Aft itis obſervable, firſt, that the Kirk was Judge to Hereſfie, iz 
prima initantia, during Popery : and this isconform to the opinion of almoſt 
all the Doftors, who think hereſie,'crimen mere Ecclefpafticum, Alciat. inc. 1. 
murs. 37. de offic. ord. but they juſtly conclude, asin this Statute, that the cog- 
nition belongs to the Church, and the puniſhment to the ſecular Judge ; & 

this 
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this Canoniſts call tradere bereticum brachio Seculari : and Clarus do's fo far 
appropriat this tryal to the Eccleſiaſtical Judge, thathe allows not ſo much 
theSecular Judge as thepower of mitigating the puniſhment :and yet now the 
Juſtices are judges competent, i prime ini#axtia, to ſuch as hear or fay Mals, 
but the reaſon 1s, becauſe ſuch are in general condemn'd by the Church, as 
guilty of Hereſfie, and yet the Popiſh Church are ſtill Judges to the Prote- 
ſtants,though they be condemn'd in general as Hereticks; for the Hereticks are 
try'd and condemn'd firſt by the Eccleſiaſtick Judge among them. | 

The ſecond thing remarkable in this Act, is, that among(t Eceleſiaſticks.t 
Biſhop is the firſt Judge in Hereſie, which is alſo conform to the opinion of 
the Canonifts, Clay. h. t. num. 5. 

After the Reformation, there was a Confeflion of Faith made, and is ſet 
down by King James in his firſt Parliament, and Ratified AZ. 4. And they 
who profeſs not the true Religion may not be a Judge ( but this is not exten- 
ded to Heretable Offices  ) Procurator, norMember in any Court, Ja. 6. Pa. 
7. c. 9. andſuch Church-men as will not ſubſcribe that Confeſſion, are de- 
prived, Ja. 6. Pa. 3. 4.46. and all ſuchas refuſe to ſubſcribe, are to be re- 
pute Rebels and enemies to the King and his Government, A#. 47. 

IV. Our Law fearing the pains taken by the Romiſh Church, more than 
hazard ariſing from any elle, have been more ſevere to theſe, than to others : 
| And therefore the ſayers or hearers of Maſs, or ſuch as are prefent thereat,are 
puniſhed, 5. AZ 1. P. 7. 6. by confiſcation of all their goods, moveable and 
. immoveable,and an arbitrary puniſhment of their perions for the firſt fault, 
baniſhment for the ſecond fault,and death for the third fault. It may be doubt- 
ed, if{uch as hear Maſs for curioſity, may be thus puniſhed, which 48 very or- 
dinary abroad ; and it ſeems that Hereſie muſtbe an aft upon deſign, and yet 
this Law makes no diſtintion here. 2. It may bedoubted, if by confiſcation 
ofGoods immoveable,be meant Land andHeritages,for they are cali'd bang ia- 
mobilia: and yet 1 rather incline to think that this ſhould only extend to He- 
retable Bonds, 'and ſuch like, but not toLands ; for Heritage ules always to 
be expreſt diſtintly, when che confiſcationof it is delign'd ; And jf Heri 
+ were forefaulted by the firſt fault, the puniſhment of the firſt fault would be 
greater than the puniſhment of the ſecond fault, which is only baniſhment ; 
Nor do's Heritage uſe to be expreſt under the word Goods. But thereafter the 
ſayersof Maſs, and trafficking Papiſts, and the receivers of them againſt the 
King's Majeſty, and Religion preſently profef{'d, are declared guilty of trea- 
ſon. AF.120. Pa. 12. Ja. 6. But from theſe words, Againit the Kings My- 
jeſty, and Religionpriſently profeſed, it may be argued, that only ſuch Jeſuits 
and others, as traftick ro the prope of the Kings Perſon, and Government; 
ſuch as theſe who atrempred cheſtun-powder-trexſon, or to kill the King, 
or raiſe Rebellion, are only guilty of Treaſon, which ſeems the rather, becauſe 
it vvere hard to make fimple endeavouring to per{wade others in meer matters 
of Religion to be treaſon. It 15allo obſervable from this AQ, that ſuch Jeſu- 
its, or trafficking Papiſts, or receipters of either, as ſatisfes the King and Kirk, 
are not to be guilty of treaſon; ſo that here treaſon is taken avvay by repen-- 
tance : but it may b: doubted, if though they be not guilty of treaſon, . they 
may not be puniſh'd asHereticks, conform to the above-cited 5. AZ.1.Pa.Fe. 
6- for the A& only dedares that the penalty foreſaid ſhall not ſtrike aga 
them. Ard though asI obſeryed formerly ) ſuch as are guilty of ©,may 
by repentance dave themſelves fromthe puniſhment of death, yet are they ftifl 
declard lyable toother puniſhments luch as perpetual imprifonment. . But yet 
fince our Lavy appoints no other uniſhments againſt Trafhckers, andreceip- 
texs0f Jeſuits, bur vyhat is expreſt here, and that the puniſhment hereexpreſt 
is taken off in caſe of repentance ; I rather believe that no puniſhment can be 
inflicted, in caſe of repentance, againſt -_ And itis very reaſonable, that 
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meer errors in faith ſhould be pardon'd by meer repentance; but asto the fay- 
ers and hearers of Ma(s, the former AC ſeems to ſtand. 

The Sellers alſo, and Diſperſers of erronious and Popiſh Books, are tobe 
puniſh'd arbitrarly, by the Rubrick of the 25. A@ r1.. Pa. Je. 6. but the 
ſtarnatory Words runonly againſt the Home- bringers of ſuch Books, the Books 
alſo-are to be deftroyed, and Warrand- is given to Magiſtrats of Burghs with a 
Miniſter, to intromet with them without hazard of Spuilzie : But yet de 
praFica, other Officers, ſuch as Sheriffs, and Lords of Regality'do intromet 
with ſach Books, though they be not warranted. And though izclu/fo wnins 
eft excluſio alteriur, and though the Act ordainsa Minilterto be preſent(which 
was certainly appointed that tt might be known whether the Books were Po- 
piſh ) yet de praxi, Magiſtrats uſe to intromet without having a Miniſter 

reſent. 

: I find no expreſs puniſkment againſt other Hereticks in our Law, nor de 
praxi, areother Herericks puniſh'd corporally ; but whether they may not be 
puniſh'd conform to the common Law, and upon that general A& of K. 
Fames the Firſt, I will not determine. Asalſo, it is ordinary to baniſh only 
Jeſuits, and Sayers of Maſs, as was done December 9. 1573. Mr fohn Robert- 
ſon was baniſhed by Order fromthe Council, he enacted himſelf under the 
pain of death never to return to Scotland. 

V. The Common Law, or Dottors have introduced many Specialities in 
in the Tryal of this Crime, as firſt, that leſs clear Frobation is admitted in 
proving Herefie, than other Crimes, Clar. F$. Hereſis, num. 20. And by an, 
old At of Sederunt, ſocii criminis, Women, and Pupills, are to be admit- 
ted with us, to prove Hearing, and Saying of Mals, elſe that Crime could not 
be proved. 2. A Heretick may be tryd after Death, Alber. iz rubr. h. t. 
which they ſay holds not only in a Heretick found guilty by probation (Hze- 
reticusverns ) but in theſe who were cited ro compear for Herefie, but com- 
peared not, whom they call Hereticum Preſumptum, but this holds not with 
us, no notin theſe who are guilty of Treaſon, as being Traffiquin Jeſuits or 
Papiſts, for only Perduellion is by our Law to be try'd after death : But 
though the Heretick cannot be puniſh'd after death, yer his Opinions may be . 
condemn'd, as Heretical, even after his death. 
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_— 15 the Selling or Buyiug any Church Office, cupiditas emend; aut 
k J  vendendi aliquid ſpiritnale aut ſpirituali annexum. $0 called from Simon 
| . Magnus, who offered tobuy the Grace of God. And the Canoniſts teach, 
that it is Simony to pation for any Advantage in adminiſtrating theSacra- 
ments, but not to take Reward after they have adminiſtrate them. 
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I. In this Crime, infamous Perſons, Whores, and other Witneſſes, who 
are not habiles, or,at leaſt, who are not omni exceptione majores, are here re- 
ceivable. cap. ficut. de Simon. Becaule it is ordinarly carried on with much 
privacy, and clandeſtine dealing, for which reaion likewiſe, Lawyers conclude, 
that itmay be proved by Preſumptions. Ir is criaver mere eccleſraiticuw, and 
cannot be puniſhed by Laicks, the puniſhment is Deprivation. 

HI. With us, Simony isonce mentioned. and that is, AZ. 1. Per. 21. Ja: 
6. Wherein it isStatute, that it the Arch-biſhop, or Biſhop deprehend that the 

rſon who 1s preſented, hath made any Simoniacal PaQion with the Patron, 
whereby he hath ſo hurt the Penetice, as that he hath not reſerved a ſufficient 
Maintenance for himſelf, and his Succeſſors, ſuirable to the Value of the Be- 
nefice, that the Biſhop may refuſe the Preſentation, and the Lords of Sefſion 
are declared tobe Judges to any Debates ariſing betwixt the Biſhop, Patron, 
and Perſon upon that account. From which A& itis obſervable, 1. That 
itis implyed, and racitly acknowledged, that Simony is a Crime by our 
Law, ſeing this is puniſhed as a Branch thereof: and therefore I Conceive, that 
whatever is puniſhe as Simony by the Canon Law, is puniſhable with us ; and 
that a Miniſter, or other benefic'd Perſon who bargains, or tranſadts with any 
to get thema Church, or Benefice, and givesor promiſes Money therefore, is 
puniſhable even by our Law. 2. That by this AR, a Padtion, whereby the 
Incumbent reſerves to himſelf, a Competency ſuitable to the Benefice, is not 
Simony ; and what this Competency 1s, is left arbitrary to the Judge, becauſe 
it is not determined. 3. That this Crime is probable with us by Oath, be- 
cauſe of its clandeſtine: Convoyance, as ſaid is. By the Stat. Elz. 31. The 
perſon committing Simony, 1s declared uncapable to enjoy that Ecclefiaſtick 
Othce. 

IV. Baratry 18 a kind of Simony, ( Socinus reg. 55. Bald. part. 5. Confil. 
21. ) which with usis committed by thele, whogo to Rome to buy Benefices, 
without Licences from the Chancellor, or their ordinar, 7. 1. P. 7.cap. 106. 
the pain of it is Baniſhment, and neverto bruik Honour,or Imployment for the 
future, within the Kingdom. This Word comes from the 1:aliaz Word Ba- 
ratry, which fignifes, corrupting of Judges, for our Law preſumed, that 
theſe who went to Rome to get a Benefice, deſigned to get it by corruption. 
But though Baraters are called caupones beneficiorum by the Doftors 3 as Craig 
obſerves, pag- 37 1. Yet our Kings being of old very ſubmiſſive to the See of 
Rome, durſt not direCtly ar firſt, torbid Application to Rowez butdid only 
forbid the carrying abroad Money out of the Kingdom 3 ' knowing that no- 
thing could be done there without Money : But thereafter this Crime growing 
greater, the Parliament did by the 84. cap. p. 6. 7.3. forbid expreſly the go- 
ing to Rowe, to purchaſe Benefices, or to be its Collectors, under the pain of 
being demean'd as Traitors, and never to bruik Fenefice, or uſe Worſhip; 
which is ratified by the 53. AZ. 5. P.F. 4. Butthough the puniſhment is that 
of Treaſon, by theſe Actsz yetby the 2. 41. P. F.6. The puniſhment of 
Baratry, is declared to be Preſcription, Baniſhment, and never to bruik Ho- 
nour, nor Office within the Kingdom : And all Applications to Rome are pu- 
niſhable as Baratry. This A& beipg after the Reformation. And by this laſt 
A, itisdeclared that Baratry may be puniſht either by the Juſtices, or Lords 
of Seſſion. And uponthis AQ James Arch-biſhop of Glaſgow,was exauttora- 
ted after the Reformation, for going to Rome. 

V. TheSons of Noblemen, and others paſſing to Schools beyond Sea's 
without the Kings Licence, arealſo ſaid rocommit Baratry, F. 6. P. 6. cap.71. 
And the Council uſesto ordain Noblemen, who breed their Children abroad, 
in Popiſh Schools, to bringthem home under a great fine, as they did latel 
to the Lords of Mordingtown, and _ in aw 1668, Before which AR 
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alſo, all Laicks going out of the Kingdom, without conſent of the King, or 
Licence from the Chancellor, commitred Baratry. 7. 4. P. 5. cap.53. And 
though Craig debates pag- 371, whether the — of this be the fame 
with Treaſon, becauſe it is faid to puniſhable as Treaſon. 
cap. 84. P«. 6. F. 3. Yet it is clear, that this puniſhment is re- 
ſtri&ed by the A 2.P. 1. F. 1. To the being declared incapable of Truft, 
and Baniſhment. This Prohibition of Laicks going abroad, was firſt at Cay- 
thage. And is now in vigour at Naples, and many otherplaces. Andthough 
it be now in deſuetude, atleaſt 1s not puniſht, except in privy Councellors : 
Yet Iſee no Reaſon, why any ſhould ſay, that this Crime takes only place in 
Vaſials, holding immediatly of the King ; for the Act isgeneral. And yet Mer- 
chants are warranted by divers Adts of Parliament, to Traffique abroad, and fo 
fall not under this Prohibition. 
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Nhappy man retains in nothing ſo much a deſire to be like his Maker,asin 


that he would beSupreme:&no wonder that thisCrime ſhould be incident 
to 
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to him in this lapſed condition, when his will is creoked,and his Judgement 
blind ; fince the very Angels in their purity, and Man in his innocence. were 
tempted by it : ſo that fince men have ſubjected themſelves to Government.we 
may eafaly conclude they found a great convenience in this ſubmiſſion ; elſe 
they bad never offered ſo much violence to their own inclination. To So- 
cieties, and Laws, we owe every mament the preletvation of our lives and 
fortunes, which nothing bur Dilcipline does ſecure : and without an intire 
ſubmiſlion,thele Societies would be but Companies of Robbers, and Laws but 
meer toyes. How many dangers do Governours incurr ? And by how 
many cares and fears are they di{quiered,> Wherefore it is muſt juſt,chat tbole 
who Govern, ſhould be more ſecure ag:inft their Subs, than againſt their 
enemies, ſince they may be moſt ealily wrong 'd by theſe who live in their own 
boſome, and who have ealte and open accels to them. In other Crimes, one 
or at moſt tew, are wrongd 2 whereas in rebellion, and 1 2/e Majeſtic the 
whole Society is offended, And therefore it was moſt juſt, that thole who 
deſign the ruine of the Common-wealth, or the Supreme Governour ( which 
Crime we call Treaſon ) ſhould of all others be moſt ſeverely puniſhed. And 
the Baſlicks, 1. 1. h.t, obſerves well, that Treaſon is a kind of Sacrilege, + v4! 
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T. Treaſon was by the Civil Law divided, in Perdyellionew, &- Leſam Ma- 
jeſtatem. Perdvellion was that Treaſon which was committed againſt the 
Prince or Common- wealth unmediatly : Adverſus Populum Romanur, wel 
ſecuritatem ejus. Lzle Mafeſtie (as oppoled to Perduellion } was committed by 
ſpeaking againſt the Prince, revealing his ſecrets, &c. . 

This Crime was puniſhed per legem Juliam; the branches whereof are the 
raiſing of Arms againſt the State, the being in acceſſion to the flight of ſuch 
as were Hoſtages to the Common-wealth, or to the killing ofany Magiltrats 
of the Common-wealth, the keeping correſpondence with the enemies, the 
continuing to govern a Province after a Succeſſor was named ; the Levying 
of an Army, and running into the Enemies. All which areexpreſly enume- 
rat ff. ad leg. Jul. Majeftat. 

II. Betwixt theſe two, Hottoman aſlignes theſe four differences, 1. That 
Perducllion was that whereby the Common-wealth wasin general wrong, 

wi ſi umman reipublice labefaFare conati ſunt. Leſa Mb jeitas wasthar where- 
C che Common-wealth was only wronged in apart, or by conſequence ; as 
to ſuffer the enemies of the Common-yvealth to eſcape, or to conceal them, 
6. The 2. is, the Crime of Leſe Majeſtie might have been purſued before 
the ordinary Judge in foro ; but Perduellion could not be puriued bur in the 
great Meetings of the People, 4 populo Romano, comitiis centuriatis in campo 
Martio. Whence probably did ariſe the judging Treaſon by Parliaments vvith 
us. The 3. vwvas,that the Crime of ordinary Lzſe Majeſtic vvas not puniſhed 
vvith dearh,as Perduellion vyas, but with banbment. The 4. was, that the 
ordinary _ Majeſtic was puniſh'd by death,but Perduellion was puniſhable 
after death. | 

IL Treaſon may be with us divided in Perduellion, vvhich vve call High 
Treaſon, called by the Erghſb Law alta proditis, or rebellion, vvhichis on- 
ly vvith us a riſing in Arms againf the King ; and in ordinary Treaſon and 
Lxſe Majeſtic, fuch as to conceal, and not reveal Treaſon. And in Statutory 
Treaſon, vvhich is not Treaſon properly of its own nature, but is declared 
to be (o by a particular Statute, as 1s that of Murder under truſt, Theft in 
Landed-men, &*c. | | 

IV. Perduelion in the Civil Law, is that which we call Rebellion in our 
Ads of Parliament, and it was fo called extravagan. Hen. 7. qui ſunt rebeftes; 
And there it is ſtatute that rebeles & infideles, imperii, qui quomodocungue ali. 
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quid machinantur contra proſperitatem imperii. But I find not the word Re- 
bellion uſed in the Law before that time. Yet ſometimes Rebellion is in our 
Law taken for that which is committed againſt the Kings Perſon, as in the 3. 
AF, 1. Parl. K. Ja. 1. where it is ſaid, No man ſhall rebell againſt theKings 
Perſon openly,nor notourly : But the Adverb there uſed openly and notourly in 
that, and the ſubſequent Ads, interprets ſufficiently the word riſing againſt the 
Kings perſon,to be the ſame with us that 1s called Perduellion in the Civil Law, 
viz. Si quis hoſtili animo adverſus principem, velrempublicam animatus ſit.To 
raiſe Arms again(t the King then, or to rile in open rebellion, is the firſt and 
higheſt degree of Treaſon, J4.2.Par.6.AF.25.where it iscalled aRaiſing in fear of, 
War again't the King; which Act comprehends all the kinds of Treaſon, like 
lex prima ff. ad L. Jul. Majei/. And theretore I will follow that method. And 
though ir be added in that AQ, that it (hall be Treaſon to riſein fear of War 
againithis Perſon, or Majeſty, of whatever age he be of, without the conſent 
of the three Eſtates : Yet the conſent of the three Eſtates will not defend 
the rifing in Arms againſt the King, as was found in the caſe of the Marquils 
of Argyle, being purſued upon this At, in Ammo 1662. for rifing in Arms a- 
gainſt the Marquiſs of M-troſe then the Kings Commiſſioner. For the Ana- 
Iyſis cf thar A&t muſt run ſo, as that thele words, Without conſent of the three 
Efates, cannot be added to all the former Trea ons committed againſt the 
Kingsperion,which are contaired in thatAQ;For many things in that Atcould 
nor be ju'tified by the Authority of the rhree Eſtates, for elie the three Eſtates, 
and not the King, would be Soveraign : for they only areSover-ign, againſt 
whom Treaſon can be committed. But theſe words muſt only be taken as ad- 
ded to the laſt Crime prohibit, which is the affailing of the Ca''les, or Houſes 
wherethe Kings Perſon is, which may be lawfu'ly done by Authority of the 
Eſta es. For it the King being very young, weretaken Priſoner, as our Kings 
oft-times were in their minority, 1t had been abſurd to think, that theſe who 
went to afſail, by the authority of the three Eſtates, that Caſtle where the 
Kings Ferſon was, ſhould be puniſh'd as Traitors, becauſe of their obedience. 
But to (upprels all pretext that might ariſe fromcbatACt,it is declared by theg, 
AT, 1. Parl. 1. Seſs, Ch.2. Thar the King hath the only power of makin 
War, and Peace. And that it ſhall be Treaſon for any number of men, We 
or more, upon any ground or pretext whatſoever, to riſe, or continue in 
Arms, to maintain. any Forts, Strergths,or Gariſors, or to make Le-gues or 
Treaties amongſt themlelves, or with foraign Princes, without his Majeſties 
authority and approbation fir{t interponed thereto: or to attempt any of theſe 
things under the pain of Treaſon. From which A@ itis obſervable, r. That 
the Authority of the three Eſtates 1s not ableto defend the riſing in Arms, or 
making Leagues, ſeing thar 1s declared to be his Majeities prerogative. 2.That 
the rifing in defenſive Arms is Treaſon by theſe words: por what pretext ſo- 
ever. 3. That nndus conatus 15 1n this caſe Treaſon by theſe words, to attempt 
By the Ergliſh Law the conſpiring to raiiea War is not Treaſon, except it 
de faFo raiſed 3 and with them, it three or four riſe to throw down private 
Houſes, or for any private cauſe, it is but a Ryot ; but if theſe three or four 
riſe to reform Laws, or Religion, or upon any publick accompt; then it is 
accounted the Levying War againſt the King, Cook hoe tit. pag. 9. who like- 
wiſetells us, that if three conſpire to Levy a War, it is Treaſon.if in the meer 
conſpirers.if the reſt thereafter Levyed actually a War, though he was nor pre- 
ſent ; andin that ſenſe only I would interpret the ſevere /. 19. Baſil, h. t. pro- 
ter cogitatione dignus eff pena 916 Tm woes aZ1G 691 euafries. And the Engliſh 
"nh requires ſtill ounert fait, an open deed. This riſing in Arms is likewiſe 
called ſeditio regnz vel exercitus. Reg. Mijeſt. lib. 4. cap. 1. & cap 11. ibid.ad 
tit. ſedit. | 
| The 
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Theſecond ſpecies of Trea'on, isto commit Treaſon againſt the King's Per- 
ſon; andI find that this is the firſt kind of Treaſon expreſt in the former A& 
25. Parl. 6. Ja. 2. whereby it isdeclared Treaſon to lay bands upon his per- 
ſon violently, what ever age he be of. Which words were added to clear 
that it was Treaſon to rebell even againſt his authority before he was Proclaim- 
ed, or Crowned. For the being Crowned or Proclaimed; is tartum decla- 
ratoria juris, ſed nibil novi juris1ribuit, \t being the jus ſanguinis, and ſucceſſi- 
on of blood which makes him King. This ſpecies of Treaſon is likeways de- 
clared, A. 3. and 4. Par!, 1. }a.1. and in thir caſes affeFus fine effeFu punitur 
and thvs the Maſter of Forbes was hurled through the Calſey, hanged and 
quartered, for imagining ( this is an Frgliſh term which ſignifies a deſign ) 
co ſhoot K. James the 5th. 17. July 1537. Andrthe Counteſs of Glmes was 
burnt for imagining to poylon the ſaid King James the fifth, 17. July 1537. 
By the Law of Erg/and,it is not Treaſon to kill a King out of poſletſion, Cook; 
page 9. But this ſeems unjuſt, if the Kings title be clear, as our Kings was in 
exile. Though in dubious caſes, fuch as betwixt the Bruce and Baljol, poſle(- 
fion may difference the caſe. To kill the Kings eldeſt Son, is with them Trea- 
ſon, 25. Stat. Edw. 3. 

The third ſpecies of Treaſon is, the reſetting any who hath commitred Trea- 
ſon, or that ſupplies them in redde, helpe or counſel, cjus ' opera dolo mals 
hoites populiRomani pecunia aliave re adjuti erant: This 1s likewiſe diſcharged 
AZ. 67.Parl. 7. Ja. 5. Where all the Leidges are forbidden to reſet, ſaupplie, 
or maintain our Soveraign Lords Rebels, under pain of death : and it any 
diſobey, to inforce C ideft, to ſecond the King ) againſt notour rebels, againſt 
his perion, when they be required and commanded, they ſhall be puniſhed by 
the King as favourers of ſuch Rebels, —_ they have for them a reaſonable 
exculation, AF. 4. Parl. 1. Ja. x. From which AG it may be debated the re- 
fuſing to aſſt againſt rebels that are not notour, or again(t Rebels that have 
not committed any other Treaſon than Perdnellion, cannot infer with us the 
guilt of Treaſon. The DoQtors here debate,whether a Wife reſetting her own 
Husband, or a Father his Son, committs Treaſon. And albeit it may be al- 
ledged, that the relation of Soveraign and SubjeR, is the chiefeſt of all others 
and ſoall other relations ſhould cede to it ; and Rebellion againſ the State 
looſes all Relations. /. poſt lizrinium. ff. decapt. & poſt limin: Yet the ordinary 
diſtinion is, that if any of theſe Relations afhſt a Rebel with things that are 
neceſſary for him as a man, as Meat, Drink, ec. In that caſe they are not 

ilry of Treaſon 5 But ifthey aſſiſt theſe Relations with any thing thatmay 
Fe fetviceable to themin their Treaſon, then they are guilty, Farin. qzeſt.11 3. 
mum. 280. And Mathens hoc tit. cap. 2. num. 20. For albeit Rebels loſe all 
the priviledge of the Municipal Law, yet they retain thoſe priviledges that flow 
from the Law af Nations, and Nature, Bartol. ad |. amiſſuzr, ff de capt, &- 
poſtlim. And thus Ceſar pardoned Pompey's Sons, and Tiberins Piſo'sSon,albe- 
it they followed their Fathers after they were declared Traitors. But I findin 
our Law many Deciſions of this queſtion, as in July 1537. where Janet 
Dowglas Lady Glames is convit and burnt, for fortifying and aſſiſting the 
Earl of A»gns and George Dowelas her Brethren, Traitors and Rebels. And 
18 July 1537. the Mr. of Glames'is hangd and drawnfor concealing, andnot 
revealing the treaſonable Deſign of his Mother to poyfon the King + But the 
Counteſs of Erro/ being parſued for aſliſting the Earl of Bothwel, at leaſt for 
nat revealing a Letter ſhe had received from the Earl ot Bothweſ's Lady, defire- 
ing Aſſiſtance : It was alledged forthe Lady, thatthe Counteſsof Bothwel 
wagno Rebel, though her Husband was, * and that ſbe had not conſented, 
this was delay d, Arno 1596. | | 
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VII. The fourth Speciesor point of Treaſon is, to ſtuff the Houſes of them 
who are are convid& of Treaſon, and holds them againſt the King, or thar 
ſtuffs any of their own Houſesin furthering of the Kings Rebels, which is ex- 
preſſed alſo by the former A& :: Yet I think this ratherexegetick of the former 
point, than a ſeparate point of Trealon 3 for both theſe may be comprehend- 
ed under help redde or counſel. Robert Stewart was hang'd for keeping ont 
his Houſe againſt theKing : and the Earl of Orkzay his Father was bang'd for 
hounding out hisSon ; the one the 5. of January, and the other the 1. of Fe- 
bruary, 1615. And Cunninghame of Tourlands was Fortanlt and Execute for 
Aſſiſting his Brother in keeping out the Houſe of Canningham-bead, 15. Februa- 
ry, 1601. But yet when Houſes are ordained tobe rendered (being kept only 
re privat cauſes ) under pain of Treaſon, though the Party diſobey, yet if he 
thercafter yield, that manner of keeping out Houſes will not be puniſhed as 
Treaſon, but Arbitrarily, as in Burgies cale, 1668. 

" The 2.0f February, 1674. Mackloud of Aſſint was Panneld for having Gar- 
riſon'd his Houſe of Arbreak, and convocating his Majefties Liedges, to the 
number of 4co. men, under Pay and Collours. Againſt which it was alledg'd, 
that Aſſint here only forrified his Houſe, and convocat his men to oppoſe the 
Earl of Seaforth, but not the King : Nor did he pretend any quarrel againſt 
the Goverment, but againſt privat Oppreſſons. To which it was anſwered, 
that this was expreſly Treaſon by the 6. Par/. K. Ja. 2. cap. 14. whereby it is 
Statute, that none rebel againſt the King's Perſon or Authority : And the 
Houſe being here Garriſon'd to defend againſt the Sheriff, who was coming 
to ejeCt in his MajeiFies Name : Toreſfiſt him, was to reſiſt his Majeſties Au- 
thority, and being Garriſon'd in furtherance of Rebels and Rebellion, it 
was Treaſon by the 25. A& 6.Parl. K. Ja. 2. Likeas the Convocation being 
of about 400. men, or thereby, under the command of Captains, Enſigns, 
and other Officers. It was likewiſe Treaſon by the 75. AF, g. Parl. Q. M. 
and the 5. AF 1. Parl. Ch. 2. The Juſtices did find the Garriſoning of the 
Houſe not relevant to infer Treaſon,but only to infer the puniſhment of De- 
forcement, whereupon the Purluers were forced to alledge of new, that they 
inſiſted againſt him for having Garriſon'd his Houſe after the publication of 
the Letters of Fire and Sword raiſed at the Purſuers inſtance againſt A/ſznt, 
upon which Debate they found, that the Garriſoning and Providing of the 
Houſe after the publication of the Letters of Fire and Sword, was relevant to 
infer the puniſhment of Treaſon. Likeas they refuſed to ſuftain that Article 
wherein was Libeld the railing of Men, and the diſpofing them in Companies 
under Collours, tobe relevant, except it were alledg'd thatthey were an hun- 
dred men or upwards, and were under Collours, or Muſter'd, or under weekly 
or daily Pay. Andthat all this was done after the publication of the Letters 
of Fire and Sword : both which Interloquitors ſeem'd ſurprizing. For as 
ro the firſt, it ſeem'd that the Garriſoning of any Houle againſt a Sheriff, or any 
Judges to Garriſon it againſt the King's Authority ; for a Sheriff doth repre- 
ſent the King 1n his Authority as much as any Souldier doth. And it isun- 

denyable, that to Garriſon Houles againſt the King's Souldiers, is 'Treaſon. 

Nor can it be denyed, butthat if this were allowed,no Sentence could receive 
Execution in Scotlaud, fince every man might Garriſon his Houſe, 
and every man might deny that be Garroniſed his Honſe againſt »the 
King. And toput m aGarriſon, and Authorize them to defend the Houſe, 
was ſo clearly a War-like Action, thatthere was no place left to debate upon 
Intentions. And though the defending Houſes be ordinarly purſoed as De- 
forcement, yetthe formal Garriſoning of it imports much more. And the 
Commiſſion of Fire and Sword did not add any thingtothe Crime committed, 
in-Garriſoning the Houſe : For the deſign of ſuch Letters, isonly to warrand 
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the Liedges to proſecute them as Rebels z So that beforethe raiſing of the Letters 
they were accounted open and notorious Rebels, forLettersof Fire and Sword 


are only granted againſt ſuch; and therefore Aſſint in Garriſoning his Houſe 
to defend ſuch, did expreſly commit Treaſon againſt the 25. A&#, 6. Parl. 


4. 2. 

J The ſecond part of the Interloquutor feem'd likewiſe very hard ; for raifing 
men in fear of War, and Lifting them under Colours, or Swearing them to 
Colours, is certainly exercitum comparare, though there were no Commiſſion 
of Fire or Sword ; for the deſign. of theſe Letters is not to make a Traitor, but 
to proſecute attual Rebels. And though this Army was not Levied to oppoſe 
immediatly the ' King's Government, yet even to raiſe an Army within the 
Kingdom, though no defign could be proved, was Treaſon, for that was to 
uſurp the King's Power : But much more was this Criminal, when the | 
was made, upon the wicked deſign of oppoſing the execution of the King's 
Laws, to ſee which executed was the chiet part of his Kingly Government. 
And it is clear by the foreſaid 17 A#6. Parl. 74.2. that it is Treaſon to make 
War againſt the King's Liedges againſt his forbidding, and if any do, the 
King 1s to garg »pon them, with aſſiſtance of the haill Lands, and to puniſh 
them after the quality of their rreſpals. | 

VIII. The fifth point of Treaſon is to aflail Caſtles, or places where the King 
reſides, or is for the time, ibid. But this muſt be only. underſtood to be 
Treaſon, if the afſaulter know the King to be there, or if he be not, upon 
deſign to reſcue him,q»o caſu,he muſt be warranted by the Eftates,as ſaid is. 

IX. The fixth point of Treaſon 1s, to raiſe a Fray in the King's Hoſt or 
Army willfully, Ja. 2. Parl.12 A& 54. upon which A the Mr. of Forbes 
was hanged for raiſing Sedition in the King's Hoſt at Fedburgh, 14. Fuly,1 537. 

. X. The ſeventh point of Treaſon is, to trouble any who kills a declared 
Traitor,which Ac extends only tothe Kin, Friends, Fortifiers and Maintainers 
of theſe who are killed as Traitors ; becaule it is preſumable that when theſe 
whoare ſo related trouble the killer, it is preſumable the trouble ariſes upon 
that account. 2. Theſe relations are diſcharged to bear the killers any grudge, 
or injure them by Word or Writ. Nota, It appears that the reaſon of this 

rudge rieeds not be proved, but is preſumed Preſumption, juris & de jure, 
Pr here lex preſumit & diſponit ſuper preſumpto. 34 

X1. The eighth point of Treaſon is, toimpugn the Dignity and Authority 
of the three Eſtates : or to ſeek and procure the Innovation and Diminution 
of their Power or Authority, /& 130. Parl. 8. Ja. 6. But this is to be under- 
ſtood of adiret Impugning of their Authority, asif one contended that Par- 
liaments were not neceſſary, or that one of the three Eſtates may be turned 
ont. 

XII. The ninth point of Treaſon is, to decline rhe King's Authority, or 
the Authority of his Council in any caſe, whether Spiritual of Temporal. 
Ard the King's Council are declared to be Judges competent to all Cauſes 
whatſoever, whether Spiritual or Temporal, or whatever Degree or Fun&tion 
the Defenders who are ſummoned ſhall be, AF 129. Parl.8. K. Ja.6. which 
A& was made to repreſs the Inſolencies of the Miniftry, who about that time 
uſed conſtantly to decline the King's Authority in Egcleſiaſtick matters. 
Conform to which At Mr. Andrew Criehtonn was Sentenced to be hanged,and 
demain'd as Traitor, Septewb. 1610. And Mr. James Guthrie was execute in 
Amno 1661. for declining the King and his Councils Juriſdidtion at Striviling, 
when he was challenged for ſome Words ſpoken inthe Pulpit. From this A& 
it may be obſerved, that the King is in his own Perſon Judge competent over 
all Cauſes, and all Perſons, even though = Purſuit be at his own inſtance, 


which 


- T reaſon. 
which will appear both from the Rubrick and Statutory part of the A&, albeit 
regularitey noman can be Judge in hisown Caule. 

- XIII, The tenth poune of Treaſon is, to conceal and not reveal Treaſon : 
But concealing in this caſe is not Treafon,”except the concealer could have 
proved it 3 for elſe hehad by revealing and nor proving made himſelf nky 
of Treaſon. This concealing of Tr is by the Exp/iſþh Law called x I 
priſion of Treaſon, and is puniſhd only by Impriſonment during Life, For- 
feiting of Goods, and of the profic of Lands during life. For this Crime 
the Earl of Mortawn was exectite by King James 6. for having conceal'd the 
deſign'd death of King Henry his Father : And it may be doubted whether 
concealing be Treaſon, where the King is not in acondition to repreſs or pu- 
niſh the Treaſon that i intended, for there the end of revealing ſeems toceaZ, 
which is Information in order to Reſiſtance. It hath been hkewiſe doubted, 
whether the not revealing Treaſon was puniſhable where the Treaſon was de- 
ſign'd bythe Prince ar Queen : But ſince they are likewiſe Subjefts, and may 
commit Treaſon therefore there can be no doudt but it is Treaſon in any others 
to conceal their treaſonable deſigns. 

XIV. Theeleventh point of Treaſon is.to flee from his Majefty or his Lieu- 
tenant, which is not extended only to ſuck as are ſworn to Collours, but even 
to ſuch as are warned to, and do attend the King's Hoſt, vid. tit. the Fariſ- 
difion over Souldiers. 

XV. The twelfth point of Treaſon is, to deny his Majei7ies having the on- 
ly Fower of Calling and Difſolving of Parliaments, A@ 3. Parl. 1. Ch 2. 

XVI. ty the common Law it is Treaſon to kill any of the Princes Counſel- 
lors,becauſe they are a parrof the Princes own Body, C. quiſquis c. h. t. But 
with us the purſuing or invading any of the Seſſion, Secret Council, or any 
of his Majeſties Officers for doing his Majeſties Service, is only puniſhable by 
Death,but not as Treaſon, A# 4. Parl.16. Ja.6. By Officers hereare meant 
only Officers of State, elſe it might be extended to Meſſengers. And I heard 
it reſolved that this Act extended not to ſuch as invaded the Lyon. Ard theſe 
words, Any of tle Seſſion, are not extended to Advocats, Clerks, Macers, 
or any elſe beſides the Lords,as is clear by the narrative of the A&. But I think 
the quality adjected that they were invaded for doing his Majeſties Service, 
may be proved by Circumſtances and Preſumptions, as if a Furſver who had 
loſt a Cauſe, ſhould invade the next day a Lord who had voted againſt him. 


And the words, This being verified and tryed, import ſo much. But the Star. 
Edward 3. is much more clear, making it Treaſon to kill the Officers therein 


mentioned only, viz. Chancellor, Theſaurer, Chief Juſtice of either Bench, 
or any Judge of cicher Bench ſitting in Judgment only ; and from this Statute 
of our Neighbouring Nation, we may argue that the killing none below a 
Lordof Seſiion ſhould infer the puniſhment of this A&. The killing a Member 
of Parliament is nor in Exglend Treaſon, though the Parliament be a higher 
Judicatory than any expreſt in the AQ. And Cook tells us that they allow nor 
argumentum & fortiori to infer Crimes. And with us the killing a Member of 
Parliament would not infer Death by this Act, fince they fall under no qualifi- 
cation therein ſpecified. In England, Killing Officers talls only under the Sta- 
tute, but with us, {-vading or Purſuing them is Death, though it take no ef- 
fet.  2xeritur,[f to invade them when they are out of the Kingdom would 
fall under the Statute, ſince they are not under that Character elſewhere. Or 
if he who invaded them during their being ſuſpended, would fall under this 
AQ, fince during that time they retained the CharaQer, and; the Exerciſe is 
only ſuſpended. And itis reſolved by the Dottors that a Statute puniſhing 
ſuch as invade Magiſtrats,is only to be extended to ſuch Magiſtrats as are once 


admitted, but not to ſuch as are only named or elefted ; for ſuch Statutes are 
extended 
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extended in gratioſi;yet they are reſtricted in ſuch odious points as thir,Cba!* * 


caſe. 148. * . 
oe Treaſonable Words, Vid. Tit. Injuries end Libel: 

XVII. The third: branch of the diviſion- is Treaſon, which com- 
prehends under it {everal other points of Treaſon, which becauſe they relate 
to other Crimes, therefore I ſhall alſo refer the Reader to theſe Titles where- 
in theſe Crimes are principally treated of, But it will by theſe Ads, 
that theſe Crimes are not declared to be Treaſon, bur to be puniſhable 
as Treaſon, and therefore theſe Statutory Treaſons have'nor at all the other 
priviledges competent to Treaſon, as that they may be proved by Women, & 
aliss teſtes inhabiles, or that he who accuſes in theſe will commit Treaſon, if 
he prove not his Accuſation. Thus wilful Fire raifing is Treaſon, Fe.3:Parl. 
3. cap. ultime. Theft in Landed-men is Treaſon,  Je-6. Parl. 11. cap. 50. 
vid. tit. Theft, Murder under truſt istreaſon, Je. 6; Perl. 11: cap. $1-vid 
tit. Murder, ſayersof Maſs, Jeſuits, trafficking Papiſts and their reſetters, com- 
mit Treaſon, Ja. 6. Parl. 12. cap. 120. vid. tit. Hereffe, ' To buy orbring 
home poylſon, is treaſon, Je: 2. Parl. 7' c; 31. vids Poyſon. Thieves who 
take leill men upon Bond to re-enter them, commit treaſon, Je. 6-Parl. 1£ap. 
21. But though this Att ſpeaks generally ofthe taking of any Scot;ſb-man, yet 
it may clearly.appear by the narrative, and the whole ſtrain of the Act, thatthe 
ſame ſtrikes only againſt ſuch Thieves as keep ence with the Engl;/b, 
and took Scotiſh-men priſoners into Englend. Butcuftom hath in 
this otherwiſe, for Duncan Macgrigor wasi15. Joly, 1643. convictand hang d 
as 2 traitor, for arte and part of taking poues Anderſon and John Mackie, and 
the taking of Captain Cairns found relevant ay an Article of treaſon againſt 
Alſant. MII 

fr uſurp any Prelatsplace after his deceaſe, is likewiſe treaſon, J..5. Park 

» C4P. 125. 

! XVil. This Crime hath in it many ſpecialities, wherein it differs from other 
Crimes: As firſt, He who accules any man for: treaſon, doth incur the pain of 
treaſon, if thedefenders be acquit, which is ocaſioned (as the At bntbecats 
of the odjouſneſs of treaſon. But fincethe At fayesexpreſly that thisſhall take 
place where the party calumniat is called, accuſed, and quit of the Crime of Trea- 
ſon ; therefore 1t may be inferred, that though the purſner raiſe Summondsof 
treaſon, and ſhould paſs from the {ame before the Pannelgo to theknowledge 
of an Inqueſt, that eo caſ#, though the purſuer might be puniſhed pera extraor- 
dinaria, yet he could not be puniſhed as a traitor. It may be likewiſe doubted, 
xf this holds in Statutory Treaſon, as Theft in Land-men, &c. And fince the 
reaſon induttive of that Att is the odiouſneſs of treaſon, it would appear that 
this rigid Law ſhould not take place in theſe points of treaſon, which-are noe 
ſo odious of their own nature. +. 

Another ſpeciality in Treaſon is, that it can only be tryed bythe Juſtices, Reg. 
Maj. lib. 1.c. 1.v. 1. and that becauſe of the-Kingsimmediat intereſt,ſince 
it is not preſumable thac the F iſcal in Inferiour Courts would be as careful as 
his Miajeities Advocat, who cannot appear there,” and becauſe of the intricaies 
and tre, 1770 of that "_ Xe but it = be doubted whether! Lords 
of Regality, orSubj aving a Juſticiary, are Judges competent to Treaſon 
and i Joes not, eos realorsforeſaid. : mw 

XIX. The ſecond Priviledge of Treaſon is, that thoſe who-are purſued fdr 
Treaſon ſhould be immediatly committed to Priſon, and their Goods ſhould 
be put under ficker Burrows, id ef Caution, under. which-they muſt remain 
ay and while they ſuffer an Aſſize, Ja. 2.p..12- c. 49. and Reg. Maj. lib. 4- 
c. 1. Butit ſeems very hard in our Law, [that there. is notime preſcribed fot 
the Purſger to infiſt, but that aperion ſuſpect may be kept in Priſon for-a 
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* long time, though he be very-inriocent, and offer himſelf toa Tryal ; where- 
by the moſt innocent of Subjetts may be ruined in their Fortunes atid Fatmi- 
lies, without any jaft cauſe. And yetuponthe other hand, - it were hard 
that Traitors ſhould be allow'd tb go abroad, becauſe Probation canhot be 

ntly had, which it may be the Traitor hath ebſtrafteds or that the 
or Stateſhould be forc'd to diſcover too ſoon by's purſuit, a Treaſon, wh 
heis bound it policy to-cover for ſome time. And as in War, fo in Trea- 
ſon { which is as dangerous ) many things are aHowed to be done which are 
not otherwiſe regular, the intereſt of all preponderating the inteteſt of any one 
or, a few. | | 

KX. The third ſpeciality in Treaſon, is, thatall Charges of Treaſon ſhould 
beexecure by Heraulds and Purfevants, bearing Coats of Arms, and by Macers, 
and that for the greater ſolemnity, de theſe Chargesare declared null, Fa. 6. 
Pp. 124.125. Likeas, the ordinary cuſtome isto execute Summonds of Trea- 
ſon after that maniner.But it was found upon the 5,o0f December 1 66.in theA&- 
tion intenited at his Majefties Advocats mftance againſt Mackwllochand others, 
that this A did only relate toSummonds of Treaſon, of arty other Charges, 
wherein tbet are ofdain'd ro obey, under pain of Treaſon. But that indire- 
ments of Treaſon! givento men who are in priſoty, may beexecute by ordinary 
Meſſengers : And yet the Aftiayes, that all executions given otherwiſe than 
is appointed by that AG, ſhall be null. 

XXI. Women, and others, may be Witnefſes in this Crime,though in other 
Crimes they cannot © and one Witneſs is ſufficient here, and famoſ & impu- 
beres of whar ever age, are receivable as Witneſſes, by an expreſs Act of the Se- 
dersxt of the Lords of -Seffion, in Ano 1591. Likeas, Cod. fab hoe tit. 
def. 4. fayes, eſt privilegium criminis Leſe Majeſtatis ut facilins probetur. And 
that ic may be proved per famoſor & ſocios criminis. And that it was decided 
in Savoy, 1591. vid.Pappon. lib. 24. tit- 2. But the Exgliſþdo moſt juſtly 
conclude, rhat becauſe the puniſhtment is ſevere in Treaſon. therefore it otght 
to be proved by manifeſt and dire& proof, and not by preſumptions,or ſtrains 
of wie,Cookpag.12, And that two witneſſes are mocellhry for proving Treaſon 3 

he proves molt learnedly; pag. 26. 

- By the Civil Law, fwnofl &# mulieres were admitted to accuſe in this Crime, 
though not in ary other Crime, /. 7: and 8.7 ad/. jul. maj. But this laſt 
priviledge ſhould only hold in Perdtellion, Maſcard. de prob. lib. 1. conche. 
462. and not in Statutory Treaſon. And that this ſhould hold in no ſpecies 
of Treaſon, was Math. opinion; p4. 372: becauſe pey /. wit. cod. de prob. int 
tapitalibus canſfis Tdoniir teftibus atque apertiſſimis documentis opus # dicitar 
nec excipitsr erimen Mijeftatis. Neither doth it follow, that becaule perſons 
whoare not adrfjitted in other Crimes, are admitted to be accuſers in this,that 
therefore thele who are unfit to be Witnefſes in other Crimes, ſhould be ad- 
mitted in this : for thereis little hazard in an unfic accuſer, but there isgreat 
hazard in unfit Witneſſes. And this Ithink much more ſnicableto reaſon then 
the former Statute ; for the greatef the hazard is, the probation ſhould be ſo 
much the cleater. And though teffes inhabiles may be received, or one Witneſs 
may prove \ufficiently for ſubjefting the Pannel ro the torture, ( which is all 
that can be interred from that At of Sedernat,which fays only that they ought 
to be received Witnefſes, but fays not, that they ought to be teceived 
itt all caſes } "Yet it were againſt all reaſon that any condemnatory Verdi& 
cr Sentence could be founded upon ſuch Probation. 

[ find alſo by the Law of S4voy, that /ocii crimintis, & amoſe, are admitted 
_ to be Witneſſes; not in Treaſon generally, but in Perduellion, And that AR 
1s by their Lawyers reſtricted ſo, that the Panne! cannot be condettined to 
Death or Forfeiture upon ſuch Depoſitions, but only to torture : Nor will 
he be tortured upon-ſuch Depoſitions, except the Deponent beupon Oath, 
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and abide the Torrute alſo at his j Cod.fab. lib. 9. tit. 5. All which 
ſcerns moſt reaſonable, bur yer ir ſeems thatnoman is tobe Sy. ho rc. 
»#s, bur he who isconvit, or hathconfeſſed” the Critne, dilates ochers; 
forelſe a man being accuſed for Treafon, /cannot alledge thar the-Witneſſes 
led againſt him were ſocii cro#9inis, fortliat were to. coritels himiUlF to be 
. guilty: for no man can be ſocixe criminis to the Pannel;except the Pannel be 
guilty himſelf, ahd was ſori#s- to the Wirnefſes therein naw relata ſe wutuo pi 
»wit. And this was(o found in AforisProces, but it was there all 
that though ſoci#r cr5i1iriscould nor be received for the Parinel, yer he: 
be received againſt him : And that was the ſenſe of the Doors, who exthude 
ſoriws criminis from being a Witne(s in Treaſon. But astothis,"Fdoube ve- 
ry much, for. if a perſon confeſſed his Acceſſion, ir feems unjuft that hecould 
condenmm others, being infamous himfelf. And yer in open Treaſons, as 
in Arms, it feetns neceſſary to receive fuch as were in Arms : for nonee 
can come near an Army of Rebels, and ſo the Crime muſt be proved by theſe, 
or by none. WO” 
XXII. The fifth Priviledge is, that Treaſon is not extinguiſhe by death in 
all caſes, asother Crimes are. Bur that Treaſon committed againſt the Kirigy 
Perſon, or Common- wealth, may be inquited into after death, and the 
Commitrers Heir may be forefaulr therefore, Fa. 5.p.6.c.69. which At beay- 
ing to be founded upon the Civil Law z theſe general words contained in it; 
ag cinſftthe King: Perſon or Commoi-weal, muſt only be extended 
ſuch Treaſons, as were by the Civil Law accounted Perduellion : And ther 
fore it is moſt neceffary to know the Civil Law in this eaſe, and what was 
therein called Perduellion. Seivg albeit all Treaſons may: by a natural 16s 
jon be (aid to be commirted againſt che Kings Perſon, or Common- 
wealth, yet the Civil Law declared ovly that Species of the Crime of Treaſon, 
which they called Perduellion to be puniſhable after death, /. wit. F. zd1. Jul. 
Pp plane non quiſquis legis Julie Majeitatis rens, eft in cadets conditions : 
Sed qui Perdiviellionis rens oft, Hi animo #dverſusrem-publicars, vl privicy- 
perm aniratss. $0 that the infallible Mark-of Perduellion is #ſtilir erin #1, 4 
defign of raiſing Artns. And therefore we may conclude tharnot only Stary- 
rory Treaſons are extinguiſhed by dearh, bruit chat even ſample concealing, 
_ and not revealing, or a malicious deſign to poyfon the King, and ſuch other- 
Treaſons as ſhew not a defire of rifing in Arms, are likewiſe extinguiſhed by 
death. And yet = Baftk. L. 12. h.t. fay, —_— heads of Treafon ate 
extinguiſht by Death, excepto capite Honig, inſidiaram contra privicgy 
xp +: A. zefooronnes = TS Co —_—_ v __ Bamnries twiferis. 
Albeitthe Bones of the Defutit Traitor are ordinarly taken up,and brought 
to the Pannel in purſuits of this thature, as was done in che Fordwilture of the 
Laird of Reffalrig; yetthis B tiot neceſlary; butitis neceflary in purſyits of 
this nature, thatthe Defun&s neareſt of Kin be called, as Defenders, for their 
intereſt; both becauſe chelt Eſtates are to be taken from them by their Fore- 
favlrure, and ro the end they way defend the Defuntt, and objet both again} 
the relevaticy of the Libel, and rhe hability of the Witneſſes : and therefore 
the Bafflichksadd very wdl, that / areditaspublicatur, nifs crimen ab hiridibus 
purgetar, 07 wn xabepio9)1 a0 TOY kxnperojpey. Oy 
It may be doubted, whether fitce the forefavhring after death, is founded 
upon the Civil Law, and that the former Af beargexpreſly, that theſe purſuits 
may be interited conform to the Conitnon-Law, if theſe purſuits ſhould not 
preſcrive with usin five years, a8they do by the common Law : and it would 
appear they ſhould, fince theſe purinits are intented conform to the common- 
Law, and quem ſequitur cormmodan =- debet ſequi incommodan. ji 
7 | 
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- The fixth Priviledge of Treaſon is, that the Kings Advocat isto be the laſt 
tothe Affize in Perduellion, ' though in other cales the Pannel's Advo- 
catsate- to be laſt Speakers; And the laſt Speaker has much Advantage, for he 
may anſwer allis alledged by the opponent, Art. 11. Regulations 1670. + 
. XXWI. The laſt Priviledge of Treaſon is, that albeit ofold noperionscould 
be condemned in abſence by the Juſtices ; yet the Parliament ſtill could have 
proceeded againſt Traitors in abſence. And now by a late At of Parliament, 
it is found; that in the caſe of Perduellion, and of treaſonable riſing in 
Arms againſt the Kings: Authority, the Juſtices may proceed to the receiving 
of Probation, and/pronouncing Of Sentence even 1n abſence of the Party : 
Which being firſt propounded as 4 Querie to the - Council, they” remittedthe 
ſame- to! the Seſſion,” ro whom his Majeſties Advoeat gave in the following 
Reaſons, :and Queries, -upon the 15. A»guſt 1667. Whether or nota perſon 
guilty. of High Treaſon may be purſued before the Juſtices, albeit they be 2b- 
ſent and: contumacions? Sothat the Juſticeupon Citation, and ſufficient Pro- 
bation and Evidence, may pronounce Sentence and Doom of Forefaulture, 
if the Dittaybe proved. The' reaſon of Scruple is, that Proceſles of forefaul- 
ture are not ſo frequent 3 and that in other ordinary Crimes, the Defenders, 
if they do not appear, are declared Fugirives, and that the following Reaſons 
appears to be ſtrong and relevant for the Affirmative, 1. By the common Law, 
albeit a Party abſent cannot be condemned for a Crime, yet in Treaſon which 
is erimen excepture': This is a Speciality, that abſents may be ceded a- 
gainſt, and ſentenced. - 2. By thefirſt Act of King James the 5th, his 6 Par- 
Hament, it is declared, that the King hath good Cauſe and Adttion to purſue 
all: Summonds of Treaſon committed againſt his Perſon and common-wealth, 
conform to the common Law, -and g Equity and Reaſon, notwithſtand-- 
ing there be no ſpecial Law, A&, or Proviſion made thereupon. And there- 
fore ſeing by the common Law, perſons guilty of Lzſe Majeſty may be pro- 
ceeded againſt, and ſentenc'd, : though they beablent. It appears that there is 
the ame. reaſon why the Juſtices ſhould proceed againſt, and ſentence perſons 
guilty of Treaſon, though abient, and thar he is ſufficiently warranted by the 
id Aﬀ foto do. 3. It is inconfiftent with Law, Equity and Reaſon, that 
a perſon guilty of Treaſon ſhould be in a better caſe, and his. Majeſty in a 
worſe, - by:the contumacy of aTraitor, the ſame being an addition ( if any 
can be added ) to ſohigh a Crime; and that heſhould have. impunity,and his 
Majeity prejudged of the Cafuality ariſing to him by bis/Forefaulture. 4. The 
Parliament is in uſe to proceed and pronounce Doom-of Forefaulture,though 
the Patty be abſent-: -and in ſo doing they do not proceed inand by a legyſ- 
ltive Power, but as the ſupreme Judges: And the Parliament being the 
Fountain of Juſtice, what is juſt before them, is juſt and warrantable before 
other Judicatories in the like caſes. 5. By the above-mentioned AQ of Parli- 
ament, it is Statute, that Summonds and Proceſs of Treaſon may be. intented 
and purſued after the Death of the Detinquenes, either his Memory, or Eſtate, 
delating the one, and ' forefaulting- the other, whereupon Sentence may 
fallow to the effect foreſaid. And theretore, icing Sentence may follow when 
the Delinquent cannot be preſent, and isnot in Beeing, it were againſt all 
Reaſon, that when they are wilfully and contumaciouſly abſent, they ſhould 
hot be proceeded againſt, and Sentenced, if they be guilty. And it were un- 
juſt that his Majeſty ſhould call a Parliament for puniſhing and Forefavlting of 
perſohs, being abſent, or that he ſhould wait till they die; eſpecially ſeing in 
the interim: the Probation may periſh, by deceale of the Witneſſes. 


Follows the Lords of Seſhon their _— Edinturgh, the26 of. Februs 
wr; 3 ary, 1007. | 


The 


_- - 


e-mritfen; 


The Lords of Council and forhening ing conſidered the Queries 
preſented t0them by the Lord Bellenden eittie Theſaurer it was 
their opinion, that upon the Taitices Citation, and Sufficient Probation taken be- 
fore them, the Judge and may proceed and pronounce Sentenee thereintil, 


and Forefanlture ageinit the Perſons guilty of bigh Treaſon, thongh they be ab- 
ſent end. contumacious. S | | 
Sic ſubſcribitur Jo. Gilwore, F. P. D. 


Upon this the Parliament ratified the Proceſſes led againſt theſe perſons : 
and by the 11. AZ. Parl. 2. Ch. 2. Seſs.1. it is Statured, that riling in Arms 
againſt the Kings Authority, might be purſued before, and judged y the Ju- 
ſtices. Burt the Parliament retains ſtill a Power cumulative with the Juſtices 3 
and when Proceſſes of Treaſon are intented before them, they -may proceed as 
formerly, and thought this laſt Actagreat innovation ofall our Law, Noris 
it imaginable but thar if it had been fate, that that priviledge would had been 

ted ro his Majeity formerly : And that it iscontrary to the Civil Law, is 
1 perl. 1. & |. penult. f. requirendis reis, nam annotabaniur bona, & [1 
rens poſt enmm non comparuerit,& ſatis dederit de itando; non recuperabit bona, 
nou amen de deliffo habetur pro eonfeſſo. Divi fratres reſcripſerunt,l. 1. ne quis 
abſens puniatur, & hoc jure utimur, ne abſens dammetur. And that 
no j0n can be received againſt abſcnts in Treaſon ,, . is clear 
hews hoc tit. and albeit per extrav. conſtitutionem Hen. 7. 
It is ordained, that probarion may be received 1n abſence, yet this isrepute no 
part of the Civil Law, and is followed by no Nation,and bythat extravagant 
conſtitation this priviledge is allowed to all ſpecies of Treaſon, which we find: 
to be unjuſt. And albeit Treaſon may be in ſome caſes puniſhed after death, 
yet it cannot be from that infgrred, that it may be puniſhed in abſence, fince 
after death tbe malice of unjuſt purſuers ordinarily ceaſes, and the hazard of 
Death is then over : ſo that the event of the purluitis not ſo terrible, nor dan- 
And in thele proceſſes, the neareſt of Kin are called, who may pro- 
pound againſt both relevancy and probation, whatever was competent to the 
Defun&. Whereas when a perſon is puriued in ablence for Treaſon,no man 
can in ourLaw be admitted to ptropound any thing in his defence. Andalbeir 
it ſeem unreaſonable that a perion guilty of Treaſon ſhould be in a better con- 
dition by his contumacy,then if he compeared. To this it may be anſwered, 
that this would prove too much, for this abſurdity may be as well preſsd in 
abſents for all other Crimes, and againſt ſuch as are abſents in all the ſeveral 
inditements of Treaſon ; and yet the Juſtices are never allowed even by the 
late Aﬀtto proceed to ſentence againſt any, but ſuch as are purſued for rifing 
in Arms againſt the King. Butthe true anſwer to this ſeeming abſurdity, is, 
that the Law is not ſo inhumane, as to puniſh equally preſum'd and real guilt! 
what nay be a Crime, as what is found one. And it hath been oft found, 
that men have been abſent, rather out of fear ofa prevailing Faftion, or cor- 
rupt Witneſſes, or by inadvertence, or not being truely cited, or by being 
violently detained.than out of a conſciouſreſs of guilt; yet fince ſo Ale nue 
porn gon ſed this overture, and ſince Council, Seffion,and Parliament have 
fortified it by their Authority. I ſubmit my judgement to their determinations. 

XXIV. It is ordinary for his Majeſty, to command, or forbid, by privat 
warrands, under all higheſt pains, or as you ſhall be anſwerable to us. And 
the certification here being indefinit, it may be doubted what the puniſhment 
may be in cale of contravention. And 1. It would appear that the:cgntra- 
veeners cannot bepuniſhed as guilty of Treaſon,for only Lawscan wake Trai-, 
tors in this Kingdom. 2. It ſeems that this being a contempt of the chnefand 
Supreme Magiſtrat, it may be puniſh'd arbitrarily; if thecommand be lawtnl, 
and incaſe of importance, fince even inferiour Judges may puniſh ſuch ascon- 
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4 Treaſon.  - 

tenin or diſobey them,in what is neceſſary for their Jurifdition. ' Likeas Law- 
yers are of opinion, that in obediens precepts Juperioris ſub pena indignationis 
eft arbitrarie puniendus, Cabal. caſu. 30. Bal. inl. legis virtus, f. de legib. 

noch. caſ. 365. But in that Caſe, they determine that the arbirrary pu- 
niſhmenr cannot extend to death. And though ſome Doors are of opinion 
that commiſſions are to be puniſh'd in this caſe more ſeverely than om $. 
yet I conceive ſome omiſſions may infer greater contempt,and be more dange- 
rous than commiſſions. Nor allow I the diſtintion uſed by Lucas de perna. 
ad |. 1. C. ut dignit.' ord. ſervet. who ſayes, that if the contempt be of dan- 
gerous conſequence, as if on being commanded to take care of a Caſtle, orto 
ſtop the paſſage of an enemy, thatthen the contempt is to be ſeverely pu- 
niſh'd by death : but if the contempt be of things indifferent,or mean, then the 
contempt is only puniſhablearbitrarily. And yet he is too ſevere in making it 
to be puniſhable by death, except the perſon commanded were a Souldier, or 
one who were obliged by acceptation of his Office to obey under that peril. 
And therefore T would'rather diftinguiſh betwixt ſuch commands as uſe to be 
puniſh'd by death, if contemn'd, ſuch as Military commands ; and in theſe, 
the contempt may be puniſ'd by death, for Cuſtomcomes in place of Law, &- 

ſobi imputet, who hath undertaken ſuch an employment asrequires ſuch obedi- 
ence. Bur if the King ſhould command any Countrey Gentle-man, or Law- 
yer; to fortiſie, or keep a Caſtle under all higheſt pains, it is probable, that 
their omiſſion could not be puniſhed by death, and is only puniſhable by loſing 
of rhe Princes favour, & quod Princeps non exhibebit ſe gratioſum : which Bar- 
tol. makes the puniſhment of that diſobedience in all caſes, ad extrav. qui ſunt 
rebell. s | 
XXV. The puniſhment of Lxſe Majeſtie was death, /. 5. C. þ. t. anime 6- 

miſſio, 48 Fuitinian calls it in. his Inſtitutions, togerher with the Confiſcation 
of all his Eſtate that lyes within the Territories ot him againſt whom the Tres- 
ſon is committed ; but is not extended to his Eſtate Tying elſe where, C. 2. 
de conſtil. in 6. $0 that ifa man commit Treaſon againſt the King of Britain 
his Eſtates in Frerce does not forfeit. 

With usthe paniſhment of Treaſon is death, and Confiſcation likewiſe of all 
the Traitors Eſtate, whether Heretable, or Moveable, Feudal, or Allodial. 
And the folemnity uſed in Parliament at the pronouncing of ſuch ſentences are, 
that the Pannel receives his ſentence kneeling, and that after the Doom of the 
forefaulture is pronounced againſt Him, the Lyon & hisBrethren Heraulds come 
in in their formalities, and tear his Coat of Armsatthe Throne, and thereafter 
hang up his Eſcutchion reverſ['d upon the Croſs : Which had its riſe from the 
old Roman cuſtoms, for as Tacir. obſerves, lib. 5.deterrere omnes a ſemili cul- 
pa volebant, non pene modo, ſed ignominie metu,st nomen > faſtis deleretur, &- 
effrgies tolleretur Which is likewiſe clear, /. 24. f.de penis. And that this isthe 
4 ob of Flanders is clear be Perez. h. t. moribus noftris inſignia gentilia de- 
l-ntur, © deitrunntur. But this I think ſhould only hold inthe Crime of Per- 
duellion, but not in other Treaſons. Perez, ibid. num. 19. 

Another ſpeciality introduced in the puniſhment of Perduellion, by the 
common Law, was, that memoria damnabatrr, and that his Children were de- 
' clared nncapable to bruik any Eftate or Office; which the Emperours Arcadins 
and Honorius, /. 5.c. ad |. Jul. Maj. callsa mitigation of the puniſhment 
due to Children, who asthey ſay ſhould have died for their Fathers Crime.But 
this is ſo unjuſt, that no Nation doth now uſe it, as Mathens obſerves,p.352 
And it 15 expreſly againſt 1. Crimen f. de penis, and the , Scripture, Dex, 
Chap. 24. Verſ. 16. And the opinion of Plato, /ib. 9.de legibus. And there- 
fore Amazias 2+ King.” 14. 5, 6. would not kill ſuch as were the Children of 
' thoſe who killd his Eather, becauſe (as isexpreſt there _) The Father ſball not 
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by many Adts of Parliament, and without this allowatice his YE: 
ot be ſerved : it were hard co puniſh them for that obedience, 
be puniſhable if they refuled if. 
III. The convocati __ Liedges ih Bands of of War, for du, of 

wonethly wages, wit licence, 1s likewiſe to 

able by death, by the 75. s 9. Parl. 2 M. rg 
12. AG 10. Pari. K. Je. 6. And the i g of all League: 

mongſt the Liedges without his Majeſties, conſent, are diſcharged Es the 
contraveeners are declared to be rc ble as movers of Sedition and un- 
quietneſs, to the trouble of the publick nas the Realm, therefore to be 
puniſted with all rigour, to the example of others. Poth which Ads are ra- 
tified by the 4. A&. 1. Seſ. Charl. 2.. Arid yet it may be coitended chat ſuch 
Seditions 4s hel are pudiſhable as Treafon, ſince the making of Bonds and 
Leagues amongſt the Liedpes is declared by the forefald 4- At to be one of his 
M-jeitie: Royal Aany ng And. ſure it is Treaſon for any of his Maje- 
flies Liedges to uſurp his royal tive. But ſure 1t is, ae to convocat 


the Liedges fimply without Bonds or can no ways be Trea- © 
ſori, "much leſs the being preſenc at ſuch Convocations, op Arms: And 
thos it was found in the caſe of Baxter who was as guilty of the 
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Pw/an. 
t : hands of skilful men, This was likewiſe the @pinion of the Dafors 
prax. criminal. ; oppo: But þ My pray } that the buying 
or giving of Poyſon is declared Treaſon by the Law, yet I find no inſtances 
in the Journal Books where any have been canvidt as Traitgrs upon this ac- 
count : But on the contraty, Jobs 1 ick tor ning his brother and Siſter 
is only to beexecnte, but is not forefault, alt, March 1649. It an 

Stranger & home Poyſon any manner of way, it is provided by the 32. At 
of thar Parhament, Me they ſhal be puniſhed the ſame manner o&-way, and © 
thar noremiflion or ſafe condu@ ſhal be profitable to them. 

The reaſon of this f everity proceeds from the abominablencks of that Crime, 
plus eft enim bominem veneno 2346 quam gladio dicit gloſs. in ' , ead. lege inſt. 
- Longo iudicibus per textum |. 1. de mal. & & Math. or he to whom 

fqn is given cannot defend himſelf, and Poylon 1 154 wa . Limon ſomuch 

&, that hong the Law hath allowed Executions by the Sward, yet it 
del any Execption by Poyſon. 

Thoſe who give Poyfon were by the Civil Law called venerqrii, and they 

were only punithed capitally, per 1. Corneliam de ficariis, |. 1. S. I. ad L.Cor- 

" pel. -de fe, Andir may be proved by uy ons, Clerus Gre. 4 werſ. 

fr 'But the Body 5 in this cafe be fob y Phy fitiaps, and poyſon- 


ons qualicy ty muſt be praved. 

Baying of Poyſon, though with 2 deſign to kill thereby, ifmurder do 
notaqually enfue, is not  thooght capital by the Doftors; but only puniſha- 
ble Pn extragrginaria, Gathofred. Fax. ye Neri: Y. venenum unw. 21, Yet 
with us the very yin is by this A& of Parliament capital. 

I. Whether to. that are not of their own nature poylonable 
too feqpencly, Show. to the nature of the Diſeaſe, be puniſhable by 
this Eaw, or as Murder, or be puniſhable at all, was debated in Kennedigs 
caſe, the 8. of February 1676. aud pci was puniſhable was contended,, be- 

venenum or fr pWealy was.in Law. —_— : gone and. ex oh good 

'& vel a5ill, L vexerym f- de verb And the 

givenIn great exceſs, is Poylon ; for Poyſo Sins in excels 0 bebe, as 
well as n_— and whatever overpowers our ogore1s poylo onable to us. And 
ſince t & Way Fall 3: as well as the other, an T that 1 ing is that which is 
puniſt'd, => Law nth Bs = ant 1} the - And whatever 
may be ſaid where t dehgn was not lod , Fer here tlie deſign of killing 
was wwe Aryan to Kennedie. And it is proved that her eFiſed to give 
meer Poyſon, leſt the external cþaiks! atex;dath ſhould diſcover that Poyſon 
was given, but thar it was ſafer to give conſtant purgations tobe thrown in by 
his Servant in bis drink upon all occaſions, and that without. his knowledge, 
and contrary to the nature © of hixdigale he bay . hich ci 
ſtances ſhew a dely: Ipn to; ki ” \ And. e. $1 
O Pharmacopola inefftum medic s {c: 4 
tenentur ut ad And though " mu 
ask'd where the deſign is not known, yet_w 7 Ing, " 
means ſuitable to that deſign are clearly proved, there 1s no LE conſult- 


8 dper He any. rye af pwn: Lag Fe 02 Fog 
withdur being” | 


il iy Pork th le {2s 


Fa tis way, Þ j. dif 
e 
eg ofocher MA 2 7 


7” 


Purgatives, he died the next morning of ſuch a looſeneſs as 5 made his Bed. to 
frm. - And 25 thre 13 Hkerhe mart produit,” Tpreſumtur contra verſantem 
in illicito,e\pecially all this defi wy of Murder beiog to conceal the Servants thett, 


in which this Apothecaty 


HI. From theſe words 0 the AR ' through th which _— 
it may _ pats yl Murd, 


man nay take her, it may" be CO 
a Jew of Pagan falls not under this Att, = 

And it may be doubted whether the poyſonin of an 
can fall under this AR, fire they are not Chiiftians : | Oyun 
the Exgl;fb Statute bears, thar to kill any reaſonable creature So wes reruns = 
By Poyſon, or otherwiſe, er. And Cook obſetves, that to poyſon a 

Tork fallsunder their Statute. 

IV. From theſe words likewife it nay be obſerved that the þ yloving 7 
bruit Beaſts does not fall immediarly under this AR, nor yet the Foyang 
whole Fields, to the end Beafts tay die. PRE both theſe DIE, puniſh- 
able by death by the Laws of other Nations, as obſerves, Tra@.C ria. 
neſt. 21. num. 24. And ſince Theft is AAS" by death, mach more 
ought the poyſoning of Beaſts be, fince nor only is the party ylesd by wan 
his Beaſts as much 9 in Theft, but the Common-wealth is more ſara, 


than in Theft, fince the Beaſts ſo. uy et are made. unſerviceable as to; all 
But if a beaſt be foeſe, char men tay he 
of Beaſts will infer death. 
a. or inferd Lins, hou ll 
—— though the perſort dies trot, Pit, 

V. As alfoit may beconcltided, that firice Ap wh ak by 
becauſe the ry polloned did counrer-aes Royce ima __ 
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TITLE IX 
De Incendiaris, or Fire-raiſers. 


Malicious ind defined Fire-raiſtng is anly puniſtable by death. 
What preſumptions can prove this deſign. 


Whether one may be puniſhed for burning his own houſe? 
The pueiſbwent of | ng according to the Civil Law. 
The puniſhment of it acc to our Law. 

The burning of CoaEhenghs how puniſhed. 

Whether the drowning a Coal-heugh be puniſhable, as the burning of it: 
Fire-raifing cannot be remitted. 

The puniſhment culpoſi incendii. 

To How accidental Fire-raifing is to be 041 rams 

1: How Maſters are tobe puniſhea for their Servants negligence. 


T is moſt vhnatural that the Elements which were created to be Servants to 
ij Man,ſhould have dominion over him: And therefore theſe who raiſe Fire 
are repure great enemies to Mankind, and more Criminal than either Theives 
or Murderers. For in Theft, the thing ſtollen remains ſtill with the Common- 
wealth, whereas it isabſolutely deſtroyed by Fire : And in Murder the Crime 
extetids never further than the deſign, whereas in Fire-raifing, the mercileſs 
Elemerit which is imployed,debords. oft beyond its Commiſſion,and involves 
inthe common Miſery thoſe againft whom the Fire-taiſer had nodefign, with 
thoſe who were his known Enemies. And therefore thoſe-who raiſe Fire 
within a Town are bimnt; whereas thoſe who burn only a Houſe arenot ſo 
grievoully puniſhed. | wrt | 

I: A Fire-raiſer, or Incendjarizs, is by Lawyers defined to be he who of 
deſign raiſeth Fire, whether he kindle the ſame with his own hand, or com- 
miſhonat another, or executes himſelf anothers Commiſion. And becadſe of 
the attociouſneſs of this Crime, the attempt is puniſhed, though the effe&t fol- 
low not, and chreaqungs, though. nothing follow, are puniſhed, Damhaud. 
rubrice de Incendiariis, but becaiſe this Crime is of ſo high a nature, and thar 
itis improbable that any would be ſo, mercileſs to commit the ſame, therefore 
the Law requires that the Fire-raifing which is puniſhable, be committed dolo 
mals : And with ns it is ec vired they be combuſtores domorum nequiter O90 4- 
kitioſe, as Sheen rranflaresit ad cap. 10. Mealcolmi 2... And wiltul Fire-raiſmg 
is only declared PREGne by death, Cep:8. Parl.3. Ja.5: 

II. But fince delign and dolxs are afts of the Mind, therefore they are in- 
ferrd from Preſumptiohs, aud what Preſumptions are neceflary in this caſe, are 
very well related by Far. queſt. 3 10- cap. 2, And John Meldrum was executed 
upon Preſumptions, 2 Aug. es Frome he being purſued for burning the 
Houſe of Frendrick : The only Pre 4757's adduced againſt him were,great 


© Ow ounahtw ny mw 


Threatnings,capitalEnmity,his contradidting himſelf in hig ownExaminations, 
common Brute and opef Fame, that he was the Burner. E think that caſe 


very hard, and not to be drawn in conſequence, for the dolar 2nd de- 
ſign may be proved by Preſutnptions.becauſe that is an a& of rhe Mind, yet the 
Burnidg it ſelf being an external A&,ſhould only be proved byWitneſſes8&Con- 
feſhon. Seing probatio preſumptive is but fiGitia, it were bard to allow both 


the burning it ſelf,” and 'quo a#izro the Fire was raiſed to be proved by Pre-. 


ſumptions 


XUM 


I» 


ud arbiter > ne Deva: 


times puniſhed, ng of uy ty cor th Mahou Tres 
— is oft-tumes not pre it 

ring potnit lomgins evagars, rafmg ſhould be —_———— 
cafe. And as it is riot that ary man will burn his ow withour de- 


ſo if this were noe puniſhed, men might the 
;__cob and deftroy their own.and ruine 2nd rok he Net 
very well de” fret to have had a defi 
though thei iat Dominion belongs privee 
ſo an Intereſt, & domininm direifum. And 25-no man can kill 
fully, fo neither can he burn his own! Houſe, except hecan inftru@thar hedid 


the fatne npon 2 juſt and reaſonable caule. 
the Civil Law, was v and 


IV. The puniſhment of Fire- railing by 
ſuitable to the ſeveral degrees of the ; for raifers of Fire within a Towh 


were burnt alive : Thoſe - who burn Corns etna terrfmans An 
Beat, and then Burnt, þut not Burne quick" as we ſpealt, lex 98 
dierii ff. de penis, but the of + Houſe or Village nr 
ſd. And Clerss £uc#. 68. thinks that the Katarory 

Lite capital, ſhould not-take, place i frmall maar voy cs wc = 

Spark may kindle a great:-Frre, | this conclaſion ſeems very unwarrantable, if 
_ Fire was d ly rais'd., 

V. According to our Law,he burning of Folks i in their Houſes..nd Corns, 
and wilfol Fire-raifing, is Trexfon : And Lie Majeftie, Ja. 5. p. 9. cap. 8. 
From which A& it is to be obſerved, 1. That the Particle © anc, isnot 
copulative, bpt a Oe: for either- of abeſe. caſes, viz. the burning of 
Corns is per fe Treaſon. 2. It is obſervable, thar all Fire-raifing is not Trea- 
fon, ( hugh the Rubrick of the ACt bear, that all Fire-raifing is Treaſon, ) 
which may be concluded by thefe Reaſons; 7 That all Pumiſhments ſhould 
be commenſtrat to the Delis and Crimes which are puniſhed ; and there- 
fore fince Fire-raiſings are very various, it were unjuſt that they ſhould be 
all equally puniſhed, eſpecially the Puniſhment here being Treaſon, which 
were too ſevere for burning Peets in.a Moſs, or alittle Cortage ſtanding itt a 
Moor, where the guilt is ſo ſmall, that the Offenders in theſe caſes ſhould he 
capitally puniſhed; And in a caſe purſued cop an Mackenzie of Suddie,ug 
the,29. July 1663. for burning ſome Fewel 4 Moor,the 
would not ſuſtain this 38 Treaſon. 2: If all mack wete by this A& 
Treaſon, there needed not a poſterior Adhave been made, cap. 146. p. 12. 
1. 6. declaring that wilful Fire-raifing in-Coal-heughs, npon Malice and De- 
pite, is punifbable as Treaſon, 3- By the foreſaid AQ of. K. Je. 5. it needed 
not to have been (aid thar the burning of Folks in their Houſes, and the born- 
ing | and Corns ſhould be Treaſon, if generally alt Fire- raifing were 
Trea 

For the better onderſtanding then of that A&,we muſt conſider that there are 

three ſeveral ſpeciesof Fire-raiſing declared to be Treaſon by thar At The firſt 
is,che burningFo!ks in theirHovſes, which muſtbe incerprer likewiſe to be the 
burningof Dwelting-houſes, though the People were not 2ccidently there, or 
were poſſibly there,& eſcaped Which ipecies of Fi | 

\both becauſe Fire- wony way of att othets the moſt horrid, & downs 
Sage RON ons unicuique tutifſineam refuginm, #Qbecavie ordinarly the of 

ons Lcting in the Houſe is nn, as well as the 

ning the Monk it ſelf, The 


40 
- - The ſecond. ſpecies is;. the burning /Houſes and Corns, which is ſuitable ©o 
the foreſaid-28. Law f. de penis, where it is ſaid, that quy ecervam frumenti 
juxta edes poſitum combuſſerit, vinns, verberatuſque, igne necatur. _ 

- The third ſpecies is; willful Fire-raiGog, which: differsin, this from Burning, 
that Burning -15 of a particular place, with deſign to deſtroy. no more : Burt 


Fire-raifing is the burniffg a particular -place, with d to burn more ; as 
he ke runs yh the, wt ek | 

-- VI, The other A& making the buxning of Coal-henghs to be Treaſon, was 
prattiſed-upon John-Henry, 14. June 1615..who was hang'd thereupon. Apd 
the reaſon of this Law was founded upon the favourableneſs of that Manufa- 
. Qory, which ſome-do ruine by putting fire ip, .them, which is ſo eafie, rhar 
nothing-could defend againſt it, but the ſeverity: of ſuch a Law as this, and 
upon the greatneſs of the hazard which did ariſeby ſuch Fires as this, which 
could never be quenched when once kindled. * 

VII. 1, wasorice conſulted whether the drowning of Coal-heughs was Trea- 
ſon by this AQ, *(ince erat eadem ratio utrobique, but Ithought not, becauſe 
penal Laws, eſpecially. in, which the puniſhment is{o ſevere as Treaſon, ſhould 
not be extended, as is elſewhere largely debated. and the hazard of drown- 
ing a Coal-heugh is not equalto the burning of it, for drowning can beea- 
fier remeved, and cannot ſpread ſofar. | 

VII. So odious js this - Crime, . that it is expreſly provided it ſhall be one 
of the four points of the Crown,anddocan only be,cognoſced by the Juſtices; 
and all remiſhons- granted-for Fire raifing-are declared null : Bat this laſt is 
not in: viridi'obſcroantia, And Fire-raifing being included in the Earl of 
Caithneſs remiſſion, it was ſuſtained, though thir Atts were objected. 

FX. If dole and defign cannot be proyed1n the Fire-raifing, fo thatit were 
accidental, ſed ſi culpa incendio canſaw dederit, | there is a Civil Agon,by the 
Civil Law allow'd, ex lege a4quilia : But for the further underſtanding incend{; 
culpas, the more exaCtt DoGors do diſtinguiſh betwixt incendium ex c#lpa late, 
ex culpa levi, & ex culpa leviſſima commiſſum. And ſince. culpa lata equipe- 
ratur dolp, therefore they may make it to be corporally puniſhable, though 
in that caſe the puniſhment ,isnot extended to death; but if the ſame becom- 
mitted gply ex c#lpa levi,then itis to be puniſhed-by a Fine : bytifthe commitr- 
ter have not wherewith to pay his Fine ,. he may+Subſidiarly be puniſhed in 
his perſon : . But if the Firebe raiſed per cu/parr leviſſimanr, then the committer 
can never be puniſhed corporally, even though he want Money wherewith to 
pay his Fine, dicunt taxen aliqui-culpam leviſſtmam in faciendo, 4quiparari cul- 
pe levi in committends. Alex. com. $5. | 
- TX; By our Law, he who burnsa Houſe in a Town by miſpgovernance and 
101 of ſet purpoſe,as the At ſayes,he-ſhall be puniſhed at «he fight of the Magi- 
ſtrats in the Town,&his Goods, ſhall be given to him who ſuffers the prejudice, 
.and' ſhall likewile be baniſhed forthree years ; and if he have no Goods, he 
ſball. be ſcourged/at the Mercat-:Croſs, and thorow the Town, and ſhall be 
. bariſhed for ſeven: years; but if he., who owesthe Houlſe,do either by bitnſelf, 
-his Wife or Bairns,( id e5t negligently ) burn hisown Houſe, albeit no Neigh- 
bour be thereby prejudged, yet he ſhall be baniſhed the Town for three years : 
And if he to whom the Houle is ſet burn the ſame negh ntly, he fhall repair 

the dammage, and be baniſhed for. three years: or 1 ED or Travel- 

" ler, burn, as ſaid is; he ſhall be Arreſted, and repair the skaith, which ifhe be 
notable to do, he {hall abide in Sickerneſs, ( 7d eft, in Priſon ) at the King's 

will :- And if the Governours of the Town be negligent in ,the Execution of 

their Office, they are-to be-unlawed in ten pounds : And if Fire happens in 

Husband-Towns, 11a Baronies, they are to be puniſh'd by the Lords, id ef7,Ba- 

.rons in. like-manner as-Magiſtrats do within Burgh, Ja. 1. Parl. 4. cep. 75. 


Fre. raiſer +. 

By this AC likewiſe, 1io Fire is to be carried fro one Houſe ts another, 
butin a covered Veſſe], nnder the pain of an Un-law ; but fince this Un-law 
is nor expreſt, it is therefore Arbitrary to the Judge to raiſe it 48 high as his 

Juri(di&1on will ſuffer, thoagh in juſtice heſhould proportion it to the Crime, 

eſpecially fince it is not tax'd here of deſign, thatit may be proportioned, as 

faid is. - 

Upon this AC there may be ſeveral doubts raiſed, as firſt, What is meant 
by the word »1i/governance, for clexring whereof, the common diſtin@ior 
made by the Dodtors, and related by Alexander Confilio 55. would be confi- 
dered. And it appearsthat miſgovernance in this cale does include culpexe {c- 
viſſimam, the meaneſt tault, beciuſe the ACt bears wiſgovernance, and not of ' 
ſet perpoſe; ſo that whatever is not of (et purpoſe, or defigned, is puniſhable 
by this AQ, Likeas, the word rce&/e//y, which islikewile uied in this AQ, as 
exegetick of the former,nmay be proper'y encugh extended to calpe lewiſſinre ; 
but yet it may be argued upon the other hand, that fince the puniſhment of 
Servants raiſing Fire by milgoverance, is to be Scourged publickly, and then 
Baniſhed, and that Maſters are puniſhed if they burn their own Houſes, after 
that manner, it were hard to extend this puniſhment ad cnlpam leviſſimam : 
and asthe Law interprets obligations to give Wineor Corn, neither cobeex- 
tended to the beft, nor worſt of that ſpecies ; ſo in this caſe, miſgovernance 
ſhould be interpret, as that it may properly neither be meant of culpa lata,nor 
lkeviſiima, but of calpe kevis, which is media : and the word milgovernance 
properly doth imply a fault that is conſiderable, & verba penam imponentia, 

ſunt ftrifiſſime interpretanda, as Lawyers oblerve. 2. It may bt doubted, 
whether if Children who are not come to thatage at which they are only pu- 
niſhable themſelves, ſhould burn the Fathers Houle, it the Father be puniſhable 
by this A&, eoceſ»; and albeit it would ſeem that he 1s, ſeing accident with- 
out Judgement is puniſhed in this caſe, by repairing the dammage done, yet 
it is more ſuitable to reaſon to conclude that he is not, becauſe 1. He who 
hath no government by Law of himſelf, or any thing elſe, cannot be ſaid 

to doany thing by miſgovernance. 2. Children in Law are equip arat to fu- 
rious perſons, or [diots 3 and as the Father could nor bepuniſkable for what 
is done by his Children, being furious, and Idiots, ſo neither can he be pu- 
niſbable for what is done by them whilſt they are impuberes.3-Quia acceſſorium - 

Sequitur naturam ſui principalis, & ſubſediarium naturam ejus cni eft ſubſd;- 

earirm, and therefore,where the Child himielf cannot be paniſhed, we ought 

to conclude that the Father ought not #o be puniſhed for him. | 
XI. The Doors doconclude that the Maſter of the Family is bound not 
only for his own, but likewiſe for the fault of any of the Family who raiſeth 

Fire, for having chooſ'd them himſelf, he ought to be lyable for theirfault, 8& 

he ought to blame himſelf for not chooſing of berter Servants. But this is to 

be reſtricted to the injuries done by the Servants in their reſpeCtive imploy- 
ments to which they were made overſeers by Maſters : As for inſtance, ifthe 

Cook ſhould leave the Fire ſecurely at night in the Kitchin, buta Laquie be- 

longing to the Houſe ſhould thereafter come in to tbe Kitchin and ſcatrer it 

{6 as that both their Maſters and the Neighbours Houſe were burnt, they con- 

clude that the Maſter would not be lyably ro make up liis Neighbours dammage 

fince the Maſter wasnot to blamed, the perſon choos'd by be him having done 
his duty, Carpz. part. 1. queſ.39. 1:um.51. & 52. But this ſeems unreaſon- 
able. for it may bealledged that the Miſter (Fonld not have chooſen any ſuch 

Servants: And itis all oneto the Neighbours,by whom the prejudice is done 

or whether it was done without the committers office, or not. And there- 

fore it were fitto conſider whether the perion who did the injury was known 
to be a profligat or vicious perſon before -- was imployed. And it _ 
at 
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that this may be the intereſt of the common-wealth, becauſe it would ſecore 
- Neighbours, and be advantagious for the common-wealth, that none ſhould 
imploy Servants who are not ſufficient. 


13T1E XL 
Witch-craft. 


1 Wierus erguments againſt the puniſhing of Witches, with the Anſwers thereto, 
2 on Obſervations which may perſwade a Judge to be cautions in judging this 
FIMEC. 
wh what preſumptions Witches may be apprehended. 
ho are Fudges competent thereto. 
2 ie with T Devil. 
enouncing of Baptiſa. 
The Devils Fo Y 
Threatning to do miſchief, how puniſhable. ES 
Malefices where there are no conneTion betwixt the Cauſe and the Effe#. 
Io Theuſing Magick Arts for good ends, how puniſhable. 
11 Conſulting with Witches how puniſhed. 
12 What the being defamed by the Witches imports. 
13 A Witches Confeſſion not puniſhable, except the thing confeſs be poſſuble, and 
de ſuccubis & incubis. 
14 —_— the Tranſportations confeſt,* be real, and though real, whether pu- 
niſhable. 
15 Whether, a Witchcan cauſe any perſon to be poſſeit. 
16 Whether penetration be poſſible. 
17 Whether Transformation be poſſible. 
- 18 Whether hecan make Braits to ſpeak, or raiſe Storms. 
19 Whether Witches may transfer Diſecfes, end whether it be lawful to ſeek their 
kelp for this. 
20 Whether Witches may Kill by their looks. 
21 Whether they can procure love by their Potions. 
22 How they torment Men by their Images. 
23 Whether Confeſſions before Kirk Sesfions be relevant. 
24 Whocan be Witneſſes in this Crime. 
25 The puniſhment of this Crimeby the Civil Law, and ours. 
26 The puniſhment of it by the Law of England. 


WO awN own þÞ w 


Hat there are Witches, Divines cannot doubt, fince the Word of God 
hath ordain'd that no Witch ſhall live 3 nor Lawyers in Scotland,ſeing 
our Law ordains it to be puniſhed with death. And though many 

Lawyers in Holand, and elle where, dothink, that albeit there were Witches 
under the Law, yet there are none under the Goſpel ; the Devils power ha- 
ving ceaſed, asto theſe, as well as in his giving Reſponſes by Oracles. . 

I. Wierus, that great Patron of Witch craft, endeavours to maintain his 0- 
pinion by theſe Arguments ; 1. That ſuch as are accuſed of Witch-craft are 
ordinarily filly old Women, whoſe age and Sex diſpoſeth them to Melancholy, 
and whoſe Melancholy diſpoſeth them to a madnels, which ſhould render their 
Confeſſions very ſuſpe&t : And in this Crime there are ſeldom other proofs; 
whereas the things confeſt are {o horrid, that it cannot be imagined any rea- 
ſonable creature would commit them. 2. God can only work the Miracle a- 
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ſcribed to Witches 3 he who is the, Author of Nature being only ableto alter © 
or divert its courle. And the Devil doth but deludethe fancy ot poor Crea- 

tures, as Feavers and Melancholy milrepreſent objets : Nor A as are 

cheated in the one more guilty than they who are fick of the other. And it is 
ſevere to burn men and, women for doing that which4s concluded impoſlible 
to be done by them. 3.It is unjuſt to puniſh them for doing ill by Charms, ex- 
cept it could be firſt proved that theſeCharms produc'd the effe&sthat are puni- 
ſbable ; and Lawyers ſhould argue thus, thoſe who kill or hurt Men or Beaſts , 
by unlawful means, are puniſbable by death. But ſo it is, that Witches and 
Charmers kill men and Beaſts by unlawful means,and therefore Charmers ought 
to be puniſhed by death. Off which Syllogilm Wieras denyes the Minor ; for 
it can never be proved that Verſes, Croſſes, or laying Fleſh in the Threſhold, 
&*c. can deſtroy Men or Beaſts, theſe being caules very diſproportionable to 
ſuch effects, there Being no Contract betwixt the Agent and Patient in theſe 
caſes. 4. Thele who execute the will of God are not puniſt able, for that is 
their duty, and ſo cannot be their Crime. But fo it is, that whatever the 
Devil or Witches do, isdecreed by God either for tryal or puniſhment ex- 
preſly, and without his permiſſion nothing can be done.: And if the Devil 
were not acting here by obedience, or were at liberty, he would not leaveany 
one man ———_C or any of Gods works undefaced. 

But that there are Witches, and that they are puniſhable capitally, not on- 
ly when they Poyſon or Murder, but even for Enchanting and deluding the 
world, is clear by anexpreſs Text, Exod. 22. Verſe 18. Thow ſhalt not ſuf- 
fer a Witch to live : And it 1s obſervable, that the ſame word which 
a Witch here, is that which is uſed in Exod. 7. to expreſs thole Magicians who 
deluded only the people by qr mes, Rod into a Serpent,as Me:ſes had 
done, though no perſon was prejudged by their cheat and illufion. .. 

”. 29. and 27. It is ordained that 4 mar or Woman that hath «familiar 
ſpirit, or thatis a Wizard, ſhall ſurely be put to death; they ſhall ſlone them with 
ſtones ;, their blood ſhall be upon them. Which Laws were. in ſuch obſervation 
amongſt the Jews, that the Witch of Exdor, 1 Sar. 28, was affraid to uſe her 
Sorcerie before the King, becauſe the King had cut off thoſe who had Fami- 
liar Spirits and Wizards out of the Land. And fo great indignation did'the 

eſtroy the T 


eternal God bear to this ſin, that he did d en Tribes of Iſrael 
becauſe they were addicted to it. | 
Nor were the Jews only enemies to this vice, but even the Heathens fol- 
lowing the DiCtates of Nature, puniſhed Witches as enemies tothe Author of 
it ; for the Perſians daſhed their heads againſt Stones, as Minſing obſerves, ad 
ſ Ttem lex Cornelia info de pub. jud. and Tacitus lib. 2. Annal. tells us, that 
ublins Marcins and Pituanus were execute for this Crime : for which likewiſe 
Valerius Maximss, lib. 6.cap. 3. tells us,that Publicia and Lucinia were with 
threeſcore and ten other Rowans hang'd. But fince it is expreſly condemned 
in Scripture, and by many general Councils, ſuch as Aurelian, Toletan, and 
| Anaciritan, itſhould not be lawtul for us to debate what the Law hath el- 
ly condemned, by the ſame reaſqn, that we ſhould deny Witches, we muſt de- 
ny the truth of- al Hiſtory, Eccleſiaſtick - and Secular : And Plutareb, lib. 5. 
Sumpſ.cap. 7. obſerves. Luodammodo Philoſophiam tollunt,qui rebus mirabili- 
bus fidem non habent oportet, autem qua ratione aliquid fiat, ratione traFare, quod 
vero id fiat, ex ratione eff ſumendum. It is ſure that the Devil having the 
wer and will to prejudge men, cannot but be ready to execute all that is 
in Witch-craft : And itis as credible that God would ſuffer men to be con- 
vinc'd by this means, that there are Spirits, and that by thir means he would 
give continued proofs ofhis power in re nong the Devil.,and of theneceſlity 
- that ſilly men have of depending upon his inhnit power. i 
G 2 oO 
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To the former Arguments it may be anſwered," that as to the firſt, all fins 
-end vices are the effects of deluſion; nor are Witches more deladed by Melan- 
choly, than Murderers are by rage or Revenge. Andt it hath never been 
ſeen that perſons naturally have been eithet guilty of,or puniſhed for this 
Critne, the Devil defigning in this Crime togain only ſuch as can datrm them- 
ſelves by giving a free conſent. - Yet if Madnels could be proved, or did ap- 
pear ; iswould certainly defend both againſtthe gull and puniſhment : And 
theretore ſuch a ſerics of clear circumſtances ſhould concur beforea perſon be 
found guilty of this Crime, as ſhould be able toſecure the Pannel, and fatisfie 
the Judge fully in the Quzrie. But fince daily experience convinces the world 
that there may be ſuch a Crime, and that the Law exaQts either confeſſion, or 
clear proofs, who cancondemn the Law as rigorous in this caſe fince withour 
believing theſe there could beno Juſtice adminiſtrar, and whilſt Judges ſhun'd 
to puniſh it in ſome caſes, they behoved to ſuffer it from the ſame arguments 
to go ntpuniſhed in all caſes. 
To the ſecond, itis anſwerd, that chough neither the Devil nor Witches 
can work miracles, yet the offering to cheat the world by a commerce with the 


. Devil, and the very believing that the Devil is able to do ſuch things for chem, 


ſhould be a iufficient Crime; but much more when they believe all thoſe things 
to be done by thzmlelves, they giving their own expreſsconſent to the Crime 
and concutting by all tht in them is tothe commiſſion of it. Likeas, it is un- 
denyable that the Devil knowing all the ſecrets of Nature, may by applying 
Attives to Paſlives. that are unknown to us, produce real effets which ſeem 
impolible. 

To the third,thoughCharms be not able to produce theeffets that are puni- 
ſhible itt Witches, yet fince theſe effedts cannot be produced without the Devil, 
and that he will not imploy himſelf at the deſire of any who have not reſigned 
themſelves wholly ro him, itis very juſt that the uſers of theſe ſhould be pu- 
niſhed, being guilty at leaft of Apoſtaſie and Hereſie. 

The fourth Arguthent is but a meer and filly Sophiſm, for though God in his 
providence permits atleaſt all things thataredone, to be done, yet ſuch as con- 
fetnn either the commands of him or;his Vicegerents ought tobe puniſh'd. 

I canijot but acknowledge that there are ſome ſecrets in Nature which would 
have been lookt upon in thefirſt Authors as the effetsof Magick : And I be- 
lieve that in the duller Nations a Philoſopher drawing Iton with a Loadſtone 
might have run a great riſque of being burnt z and it is hard to give a judge- 
ment of Narden: learned Book in favours ofthe Perffar Mayicians, the Aſyri- 
an Chaldeans, the Indian Gymnoſophiſts, and the Druids of the Gawl: ; tor it 
cannot be denyed but that many true Mathematicians and Phyficians have paſt 
for Magicians in the duller ages of the world, but asto this, there is now no 
fear ſince Learning hath ſufficiently illuminat the world, f© as to diſtinguiſh 
berwixt theſe two. ButI am till jealous of thoſe Sages who were frequented 
by Familiar Spirits, though they wete otherwiſe very excellent men, fuch as 
P orphir. Famblicas,Plotin. and others, whopretended by the purity of their 
livesto be (lo ſpiritual, as to deſerve the friendſhip of Spirits: For beſides that 
the Primitive Fathers and Doors of the Church have teſtified againſt ſuch, 
as tmeer Magicians. It is not intelligible how thoſe Spirits which frequented 
them could be good. fincethey were tempred to fall from the true Religion to 
Paganiſm, and did offer ſuch Sacrifices as the true God did never allow; and 
if ſuch impoſtures were allowed, it were eaſie for any to defend themſelves, be- 
ing cruly Witches. 

Il. Albeit Witch-craft be the greateſt of Crimes, fine it includesin it the 
groſſeft of Hereſjes, and Blaſphemies, and Treaſfons againſt God, in preferring 
to the Almighty hisrebel and enemy, and in thinking the Devil worthier of 
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being ſerved and. teverenees,. and. is accompanied with Murder, Poyſoning, 
Beſtiahty, anitothes horrid Crimes. Yer I condude only fromehis, that when 
Witches are fonnd guilty, they ſhall be moſt want$-4 rv nay with Scour- 
gingand BPaniſhment, as the cuſtom of Savoy was related to be by Gothofred, 
hoe tit. but by the moſt ignomi of deaths; Yerfromthe horridneſs of 
this Crime, Ido conclude, that of all Crimesit requiresthe cleareſt x 
and moſt convincing i And I condemn next to the Witches them- 
ſelves, thoſe cruel and too-forward Judges, who burn perſons by thouſands 
as guilty ofthis Crime, to whom Iſhall recommend: thele conſiderations. 

1, That it is not preſumeable that any who hear of the kindneſs of God 
to men, and of the Devils malice againſ them 4 of the rewards of Heaven, 
and torments of Hell, would deliberately enter into theſervice of that wick- 
ed Spirit, whom they know to have norichesto beſtow, nor power to help, 
except it be allowed by permiſhon, that he'may tempt men : And that he be- 
ing a har from the beginning, his promiſe deſerves npobelief, eſpecially fince 
in no mans experience he hath ever advantagd any perſon : whereas on the 
contrary, his ſervice hath brought all who entered in 1t tothe Stake. q 

I, Thoſe poor perions who are ordinarly accuſed of this Crime are poor | 
ignorant Creatures, and oft-times Women who underſtand not the nature of 
what they areaccuſed of ; and many miſtake their own fears and apprehen- 
tions for Witch craft ; of which I ſhall give you two inſtances, one of a poor 
Weaver, who after hehad confeſſed Witch-craft, being asked how he ſaw the 
Devil, he anſwered, Like Flies dancing about the Candle; + Anotherof aWo- 
man, who asked ſeriouſly, when ſhe was accuſed, it a Woman might bea 
Witch and not know it? Andit is dangerous that theſe who are of.all o- 
thers the moſt ſimple, ſhould be tryed for a Crime, which of all others is 
moſt myſterious. 

I. Theſe poor creatures when they are defamed, become ſo: confounded 
with fear, and the clofle Priſon in which they are kept, and fo ſtarved for 
want of meat and ſleep,( either cf which wants is enoughto diſorder the ftrong- 
eſt reaſon _) that hardly wiſer and moſt ſerious people then they would eſcape 
diſtraction , And when men are confounded with fear and apprehenſion,they 
will imagine chings very ridiculous and abſurd, and as no man would eſc 
2 profound melancholy upcn ſuch an occaſion, and amidſt ſuch ufages;there- 
fore I remit to Phyſicians and ethers to conſider what may be the effects of 
melancholy, which hath oft made men, who appeared otherwiſe ſolid enough, 
imagine they were Horſes, or had loſt their Noſes, &c. And ſince it may 
make men erre in things which are obvious to their ſenles, vvhatmay be expe- 
Qed as to thirgs vvhich tranſcends the vviſeſt mens reaſon. 

IV. Moſt of theſe poor creatures are tortured by their keepers, vvho being 
perſvvaded they do God good ſervice, think it their duty to vex and tor- 
ment poor Priſoners , And I knovv ex certiſſima ſcientie, that moſt of all that 
evervvere taken, vvere tormented after this manner, and this ulage vvasthe 
ground of all their confeſſion :and albeit the poor miſcreants cannot prove this 
uſage, the atters being the only vvitneſſes, yet the Judge ſhould be afraid of it, 
as that vvhich as firſt did elicit the confeſſion, and tor fear of vvhich they 
dare not retract it. | 

V. I went when I was a Juſtice-Deput to examine forme Women, who 
had confeſt judicially, and ore of them, who was a filly Creature, told me 
under Secrefie, that ſhe had not confeſt becauſe ſhe was Guilty, but being a 
a poof Creature, who wronght for her Meat, and being defam'd for a Witch 
ſhe knew ſhe would Starve, for no perſon thereafter would cicher give her 
Meat or 1 odging, and that all men wovld Beat her, and hound at ber, 
and that therefore ſhe deſired to be our - the World ; whereupon ſhe wepr 
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moſt birterly;and upon her Knees call'd God to witneſs to what ſhe ſaid. Ano: 
ther told me that ſhe was afraid the Devil would challenge a right to her, af. 
rer ſhe was ſaid to be his Servant, and would haunt her, as the Minifter ſaid 
when he was defiring her to confeſs z and therefore ſhe deſired todie. And 
really Miniſters are oft-times indiſcreet in their Zeal, to have*poor Creatures 
to confeſs in this : And I recommend to Judges, that the wiſeſt Miniſters 
ſhould be ſent to them, and thoſe who are ſent, ſhould be cautious in this. 

' 6. Many of them confels things which all Divines conclude impoflible, as 
tranſmutation of their Bodies into Beaſts, and Money into Stones, and their 
going through Walls and dloſs Doors, and a thouſand other ridiculous things, 

which have no truth notiexiſtence but in their Fancy. ; | 

' 7. The Accuſers' here are Maſters, or ws — who had their Children 

dead, and are engaged by Grief to ſuſpe& thele poor Creatures. I knew one 

likewiſe burnt becauſe the Lady was falous of her with her Husband : And 
the Crime is ſo odious, that they are never afliſted or defended by their Rela- 
tions. 

3. The Witneſſes and Afiizers are afraid, that if they eſcape that they 
will diefor it, and therefore they take an unwarrantable latitude. And I have 
obſerved, that ſcarce ever any who were accuſed before a Country Afſize of 
Neighbours, did eſcape that Tryal. 

9. Commiſſions are granted ordinarly to Gentlemen, and others in the 
Country, who are ſuſpe& upon this account : and who are not exatly enough 
acquaint with the nature of this Crime, which is ſo debateable amongſt the 
moſt learned: Nor have thePannels any to plead for them.&to take notice who 
are led as Witnefſes; ſo that many are admitted who are tees inhahiles, and 
fuſpe&t : And albeit their Confeſſions are ſent to, and adviſed by the Council 
before ſuch Commiſſions be granted, yet the Council cannot know how theſe 
Confeſſions were emitted, nor all the circumſtances which are neceſſary and 
cannot be known at a diſtance. Very many of theſe poor filly Women do re- 
file at the Stake fromthe Confeſſions they emitted at the Bar, and yet have 
died very penitent : Andas itis preſumeable that few will accuſe themſelves, 
or confels againſt their own life, yet very many confeſs this Crime. | 

*IIT. The method I ſhall uſe in treating of this Crime ſhall be, 1. Upon what 
ſuſpicion Witches may be apprehended. 2. What Judges are competent. 

3. What Ditry's are relevant. 4. What Probation is ſufficient. 5. What is 
the ordinary Puniſhment. As to the firſt, I know. it is ordinary in Scotland 

not only that Magiſtrats do apprehend Witches almoſt upon any dilation, but 
even Gentlemen, and ſuch as are Maſters of the Ground, do likewiſe make 

them Priſoners, and keep them fo till they tranſmit them at their pleaſure to 

Tuſtices of Peace.Magiſtrats,or to ſome open Priſons.But all this procedure is 
moſt unwarrantable, for Gentlemen, and ſuch as are veſted with no Authority, 
ſhould upon no account ( without a ſpecial Warrand) apprehend any upon 
ſuſpicion that they are Witches, ſince to apprehend is an Attof Juriſdidtion z 
and therefore I think no Priſon ſhould receive any as ſuſpe& of Witch-craft, 
until they know that the perſon offered to them be apprehended by lawful Aa- 
thority. 2. Since Impriſonment is a-Puniſhment, and conftantly attended 
with much Infamy to the Name, and detriment to the Aﬀairs of him who is 
impriſoned, eſpecially in Witch-craft : I do conclude that there muſt ſome 
Preſumption preceed all Iniquiſition. For the meaneſt degrees of Inquiſition; 
though without captour, does ſomewhat defame. And that the perſon ſhould 
not be apprehended except it appear by the event of the Inquiſition, that 
ſhe lyes under either many or pregnant Suſpicions ; ſuch as that ſhe is defamed 
by other Witches ; that ſhe hath been her ſelf of an evil Fame ; that ſhe hath 
been found Charming,or that the ordinary Inſtruments of Charming be found 
FP in 
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in her Houſe. And according to Delrie's opinion, /;b. 5. F. 2. 4d aſſnmen* 
das informationes, f1 ufficiumt levia- judicia, ſed gravia requiruntur ad hoc ut cite- 
tur reus, & ut judex ſpecialiter inquirat. —_ 

IV. Witch-craft was criwen wtriuſque fori, by the Canon Law : and with ' 
us the Kirk-Sefſions uſe to inquire into 1t, in order to the Scandal ; and ro 
take the Confeſſion of the Parties, to receive Witneſſes againſt them ; as is 
clear by the Proceſs of Faxet Barker and Margaret Lawder, Decemb. 9. 1643. 
But fince ſo much weight is laid upon the Depoſitions there emitted, Kirk- 
Seflions ſhould be very cautious in their procedures. 

By the A& of Parliament Q. M. 9. Park 73. A. All Sheriffs, Lords of 
Regalities, and their Deputs, and all other Judges having power to execute 
the ſame, are ordained to execute that Ad againſt Witch-craft ; which can 
import no more; but that they ſhould concur tothe Puniſhment of the Crime, 
by apprehending, or impriloning the Party ſuſpe&t : But it doth not follow, 
that becauſe they may concur, that therefore they are Judges competent to the 
cognition of the Crime 3 ſince the relevancy in it is oft-times ſointricat, and 
the procedure requires neceflarily ſo much arbitrarinels, and the Puniſhment is 
ſo ſevere, that theſe Conſiderations joyntly ſhould appropriat the cognition 
thereof ſolely ro the Juſtice Court. Nor find I any inſtances wherein theſe In- 
ferior Courts have tryed this Crime. And albeit the Council do oft-times 
grant Commiſſions to Country-men, yet that ſeems dangerous ; nor. can I 
ſee why by expreſs AC of Parhament it ſhould have been appointed, that no 
Commiſſion ſtould be granted for trying Murder, and yet Witch-craft ſhould 
be ſo tryed by Commiſhons. The Juſtices then are theproper Judges in Witch- 
craft. 


V. As tothe relevancy in this Crime, the firſt Article uſeth to be paFior to 
ſerve the Devil, which is certainly relevant, per ſe, without any addition, as 
is to be ſeen inall the Inditements, eſpecially in that of garet Hutchiſon, 
Anguſt 10. 1661. And by Delrio, Carpz. p. 1. queſt« 49. and others ; bur 
becauſe the Devil uſeth to appear in the {imilitnde of a Man, when he de- 
fireth theſe poor Creatures to ſerve him ; therefore they ſhovld be Interrogat, 
if they knew him to be the Devil when they condeſcended to his Service. 

Pattion with the Devil is divided by Lawyers,- in expreſſum, & tacitum, an 
expreſs and tacit Pation. Expreſs Padtion is performed either by a formal 
Promiſe given to the Devil then preſent, or by preſenting a Supplication to 
him, or by giving the promiſe to a Proxie or Commiſhoner impowered by 
the Devil for that effe&, which is uſed by ſome who dare not ſee himſelf. The 
Formula et down by Delrio, is, I deny God Creator of Heaven and Earth,and 
I adhere to thee, and believe in thee. But by the Journal Books'it appears, 
that the ordinary Form of expreſs Paction confeſt by our Witneſs, is a fimple 
Promiſe to ſerve him. Tacit Paction iseither when a perſon who hath made 
no expreſs PaCtion, uſeth the Words or Signs which Sorcerers uſe, knowing 
them to be ſuch, either by their Books, or Diſcourſe 3 and this is condemned 
as Sorcery, Car. 26. queſt. 5. and is relevant to infer the Crime of Witch- 
craſt, or to uſe theſe Words and Signs, though the uſer know them not to be 
fuch 3 and this is ro Crime, if the Ignorance be probable, and it the uſer be 
content to abſtain, Delrio, lib. 2. queit. 4. 

VI. Renouncing of Bapriſm is by Delrio made an effect of PaQtion, yet with 
usit is per /e relevant,as was found in the former Proceſs of Margaret Hutchiſon: 
and the Solemnity conteſt by our Witches,is the putting one hand tothecrown 
of theHead.and another to the ſole of the Foot, renouncing their Baptiſm in thar 
poſture. Delriotells us,that the Devil uſeth to Baptize them of new,and to wipe 
off their Brow the old Baptiſm : And our Witches confels always the giving 
G 4 them 


48 Witchcraft. 
them new Nanies, which are very ridiculous, as Red:ſbanks, Serjeant, &c. 

VII. The Devils Mark uſeth to be a great Article with us, but it is not 
per ſe found relevant, except it be confe(t by them, that they got that Mark 
with their own conſent 3 quo caſy, it is equivalent to a Pation. This Mark 
is given them, as is alledgd, by a Nip in any part oftheBody,and itis blew: 
Delrio calls it Stigma, or CharaQter, /ib. 2. queiF. 4. and alledges that it is 
ſometimes like the Impreſſion of a Hares foot, or the Foot of a Rat, or Spider, 
l. 5. h. 4. num. 28. Some think that it is impoſhble there can be any Mark 
which is inenfible, and will not bleed; for all things that live muſt have 
Blood, and ſo this place behov'd both to be dead and alive at once, and be- 
hov'd to live without aliment ; for Blood is the Aliment of the Body : But it 
1s very eaſie ro conceive that the Devil nay make a place inſenſible at a time, or 
may apply things that may ſqeez out the Blood, 

This Mark is diſcovered _— us by a Pricker, whoſe Trade it is, and 
who learns it as other Trades; bat this is a horrid Cheat : for they alledge 
that if the place bleed not, or if the perſon be not ſenſible, he or ſhe is infalli- 
bly a Witch. But as Delrio confeſſes, it is very hard to know any ſuch Mark, 
z nevo, clavo, vel impetigine naturali, and there are many pieces of dead fleſh 
which are inſenfible, even in living Bodies : And a Villain who uſed this 
Trade withus, being in the year 1666. apprehended for other Villanies, did 
confeſs all this Trade to be a meer Cheat. L 

VIII. Threatning to domiſchief, if any evil follow immediatly, hath been 
too ordinarily found a relevant Article to infer Witch-craft with us. Thug 
Agnes Finnie was purſued in anno 1643. upon the general Articleof having 
witch'd ſeveral perſons 3 and particularly for theſe Articles, 1. That Will;- 
am Fiirliebhaving Nick-named and called her Awnie Winnie, ſhe ſworein 
rage he ſhould go halting home,and within 24 hours he took a Palfie. 2. That 
Beatrix Nisbet refuſing to pay the ſaid Agnes the Annualrent of two Dollars 
owing by He&or Nizsbet her Father, ſhe told her ſhe ſhould repent it, and 
within an hour thereafter ſheloit het Tongue, andthe power of her right 
Side. 3: That Janet Greintoun having refuſed tocarry away two Herrings 
ſhe had bought from the ſaid Agnes, and to pay fot them, ſhe to]d her it ſhould 
be the laſt Meat ſhe ſhould eat, and within a little after ſhe fell Sick: Againſt 
whichArticles it was thereAlledged that this Libel was not relevant.8& could not 

oto the knowledge of an Inqueſt: Becauſe no mearis were condeſcended upon. 
= which theWitch-craft was inferred:And if this Libel wererelevant itvvould 
be relevant to libel generally that the Pannel werea Witch. 2.Aflizers areonly 
Judges to the matterof Fa, and not to what conſiſts ix: jure. Butſoit is, that 
if this Libel were to palſsto the knowledge of an Inqueſt, all the debate im jure 
behoved to te before the Aflize before whom the Pannels Procurators be- 
hoved todebate how far mine & dammum ſequutum are relevant, and how far 
any perſon is puniſhable asa Witch, though no Charms or other Means com- 
monly uied by Witches be condeſcended upon; and as to the Threatnings, they 
were not relevant, ſeing they had not allthe Requifirs which are expreſt by 
the Dottors as Requilite, forthey were not ſpecifick, bearing the Promiſeto 
do a particular ill, as that Fairlie ſhould take a Palſie, or Njsbet loſe her 
Tongue. 2. There wasnot a preceeding Reaſon of Enmity proved, nor is 
it probable that for ſo ſmall a matter asa Herring, or the Annualrent of two Dol- 
lars, ſhe would have killed any perſon, and expoſed her ſelf tohazard;. nor 
was the effect immediat, nor ſuch as could not have proceeded from any other 
natural Cauſe,vvithour all vyhich had concurrd. Delrio bb. 5. 4.3. is very 
clear, that mine etiam cum damnoſequuts, are not ſo much as a Preſumprion: 
but though all theſe did concur, it is very clear, both from Del: io ibid. and 
Farin. queſt. 5. num. 37. Thatall theſe Threatnings are not ſufficient to infer 
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and ſhe vvas Mawr this Decifion very hard, and very contrary to 
the Opinion of all ak tabepareags fo chat Albert mine be adnrini- 
eulats with all the former Advaiitapes,  whcecy Panera ant at winds tktqui, 
yet the fame are ey ape wg to infer an not Corpo- 
ral, but Pecuniary'4 Cr ING Sin 
it ſelf a Crime : Andthus it wes ©fi oe Bee yen From 
in the Proceſs led againſt qua tee wald, Novemb. 11; 1629. 
IX. Sotnerimes Articles ate Libel'd, 'wherein the Malefice bath no'depen- 
dence at gll upon the Means ___ And thasit was Libeld apainſt Mirgeret 
Harkih, vif 20. 1661. That John Clarks Wike being fick, ſhe tame to 
the Bed- yes ane pub and Wirdows were fiſt, ' afid cotnbd het 
Head ſeveral Nightsz and the laſt of theſe Nights ſhe came to the Bed fide,and 
put her Hand to the Womans Pape, whereupot the Child died, which” Ar- 
ticle was found relevant per ſe: And it was Libel'd againſt be 
ber 7. 1661. that a Wotmancalled Spirdie bei 
her a cuff, whereupon Spixdie immediatly 
therefore by the Miniſter of Dalkeith, he rnnrtisdiarly diſtrafted 
ticke a eee found harp being Joyned NS Pune and Dilation | 
Which ions are In 10h t hey wants fre 
Foundation, and ate Precedents whereby: ji e's yay wt ; 
in the 


And againſt theſe I may oppone a third | | 
againſt As ves Finnie, wherein it was that che conclu oh of all 
T Homthe Deed | 


ibs Libel _ ie wodaty i = 
concluſko ſemper /equitr orempartem? nam libel/us' et fy 

podiftiens F ſed non probabilis 4 and thereforeexcept the Libel riſes con- 
deſcend upon ſome means uſed by the Paninel, from which the Malefice were 
neceſſarily infer, it could not be concluded that thele Malefices were done 
by her, or that ſhe was guilty of the wrong done. Thus Bod#z 1;b. 4. does 
conclude, that venefice non ſunt condemnands licet = deprebenſe cunt bafoni- 
bus, ofſibus, aliiſque inflrumentis egredientis ex ovili licet oves immediate mori- 
entry. And Perkins "7 6. afſerts, that neither Defamation nor Threathings 
albeit what is th does follow, not male fare, fiot the Defunds 

the blame of their death. upon the perſon acculed (* called inenlpatio by the 
Doors ) can infer this Crime, thought all theſe be conjoytied 5 for in his 
opinion, nothing can be a ſufficient groundto condemn a Witch, except the 
Pannels own Confeſſion, or the Depofitions of two fatnous Witneſſes, de- 
poningupon means uſed by the Patnel. And it is tetfratkable, fiat in che 
Chapter immediatly o—_ to that wherein Witches are otdinarly to be 


putto death, God hath exprefly ordained, that on? þ An hag worth of two or 
three Witneſſes every word ul be fie And in the Proceſs deduced 2- 
paint I/»bel Yong for Feb. 4. 1629. K #therine Of- 
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weld. Novemb.11. 1629: This Point is likewiſe libef'd a- 
gainſt the ſaid Katherine, that by her Witch-craft ſhe cauſed a give 
Blood inſtead of Milk, and cauſed a Woman fall and break &. Rib in her 
fide. . Againſt which it was alledged, that there was tio neceſſar connexion 
there, inter terwinum 3 quo O ad quem, inter ceuſam & effetfum * But on the 
contrary, the Cowes giving Blood for Milk might from another rmatu= 
ral Cauſe, viz. From lying upon an"Atit of Emwmot-hill ; "and therefore 1 


think chat becauſe ny a. not what vertue may be in or other 

things which may 5 be appiyed: ie were vety herd i ind Cre permet by | 
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craft : but when+beſe outward Applications axe ud, to do burt ; as for in- 
ſtance, if the ſaid Margaret Wallece,, being; at enmity with. Fobr: Clark, and 
after ſhe was forbidden to frequent his Houſe, - did continue to frequent the 
ſame, and did throyy in-Blood orany unuſual thing upon his Wiks Pap: if 
the Child vyho ſuck'd. the farne had thereafter, died, Ithink this Article,joyn- 
ed vyith preceeding.. Defamation;of her by anather Watch, night have. been 
found relevant, becabſe ſhe-yyas there in re ilhjcite. And fince the Lay can- 
not. knoyv exadtly xy vbat Efeacy there is in natural Cauſey, | it:may very vyell 
diſcharge any ſuch ſuperſtitious forbidden Ads, 28 it pleaſes, under the pain of 
Witch-cratt. Nor can theſe yvboare acculed, complain of Severity, fince fb 
;mputens,. that uleitheſe forbidden... things 'againſt the expreſs Command- 
metit of the Lav, and thereforefince the Lavv and Pradtick hath forbidden 
all Cbarms, it js moſt juſt that ;theſe vvbo uſe the ſame ſhould be (everly. pu- 
niſhed; vvhateyer the pretext be upon vvhich they are uſed, or after vvhatever 
way Or manner,; or to. whatever ;end, whether gaod or bad. | 

. Albeit per leg,/4- Cod.de Mak &- Math. Theſe Magick Arts areonly 
condemned, hich tend. to'-the deſtruftion of Mankind, but notthele 
whereby men are cured, orthe Fruics of theground preſerved; yetT oft- 
times imputed this Conſtitation to Tribenian, who wasa Pagan, anda 
Enemy to, Chriſtians;;/or el(e that it behoved to be ſo interpret, or that there- 
by Remedies, afliſted by Godly Prayers, weteallowed, elſe what mean theſe 
words, {uffragia innocenter adhibita. But, ſince, Iam informed from the Ecele- 
fiaftick Hiſtorians, as, Zoxier. lib. / 2. that ConiFantine wasnot yet turn'd Chri- 
ſtian, when he paſt that Conſtitution : But however this, Conſtitution is 0- 
mitted in the Baſilicks ; and the Gloſs fayes, that = iSxuwre avexdley bs; je 
wasnot thought fir ro be mentioned, in the Repurgation of the Law : ' And 
that Conſtitution vvas very well reprobat. by Leo's 65. Novel. And by the 
CanonLavv, tit. de ſorti-legiis:.. And the general SanQtion of the former AR 
of Parliamentleaves no place for this Diſtinction. Suitable to all vehich, Joke 
Broughywvas convict for Witch-craft, in no 1643. for curing Beaſts, by caſt- 
ing White ſtones in Water, and -{prinklipg them therevvith ; and forcuring 
Women, by Waſhing their Feet vvith South-running-Water, and putting 
odd Money in the Water. Several otherinſtances are to be ſeen inthe Pro- 
cellesled in arno 1661. Andthe Inſtance of Drammond is very remarkable, 
vvho-vvas burnt for -performing many miraculous Cures, albeit no Malefice 
vvas ever proved. 

XI. . Conſulting vvirh Witches is a relevant Ditty vvith us, as vvas found 
againſt Al;ſon Tolle , OFob.1596.& this is founded upon the expreſs Words 
of the AQ. The profeſling likewiſe Skill in Necromancy,: or any ſuch Craft, is 
by the forelaid At of Parliament a releyant Article. For the full clearing of 
vyhich AR, itisfit to knovv that Divination vvas either per d&monc-mantianr, 
the Invocationof Pagan gods, or Marganieam, vvhich vvas the ing 
for invocation of ſome ſublunary thing. Mangania is divided in On an- 
tiam, vvhich vvas a prophecying by departed Spirits, Udromantieer, which 
vvas 2 Divination by Water, &c. All vvhich Species and Kindsof Divina- 
tions by any thing, is comprehended under the general Prohibition of Necro. 
mancy, and ſuch like Ads: $o that Predictions and Reſponſes by the Sieve, 
and the Shear, and by the Book, and all ſach Cheats ahd Species of Sorcery 
are puniſhable by death in this At .: Yet theſe forbidden praftices may ſome- 
times beexcuſed by ignorance, or. if it can'be cleared by Circumſtances, that 
the Uſer defigned nothing bur an innocent Jeſt or Recreation, Delris lih.4. cap. 


X!I. . The laſt Article in Criminal Libels uſeth ordinarly to be the being. de- 
lated by other Witches, which the DoQors calls dif amatio, and we common 
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very clear, and.it ſhould 


be rrianmathe: 


on «5 this, Margeree ae > were conviftls i 1s for 
the ___ 7 days ay guts np eaſy from oneplace 
to another, which he may really carrying them, ; ſundry Witches 
were in Arno 1665, burnt inCalroſc upon ſachs confelfien ag this, 

XIV. Itmay be, I confels, irq, tut Sp on om 
cannot touch things material, and.conſequently can neither razſe 
them : but if we confider how the Adamant relles end-ten@orathe leow,8e 
how the ſoul of man, which is a Spirit, can- raila or tragſpare the bady3 and 
that a mans voice,or 4 muſical ſound is able i ocealien great and} exmraprdi 
canclude, that Lo who are 

far Gur nAder- 


nary motions 1n ary we way cakly conclude, 
Spirits of far wore Energy 


ſtanding. And 
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Dreams, and 
have any theſe Dreams bus ſuch 2s 
know that the Canon Hp; opts tir one of Fn Co 
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meer deluſions, apr ona upon the fancy-of -poor Creatures by the 
Devil, & cum ſolus ſpiritns hee patitur, nec non' in animoſed in corpore inve- 
wivi opinantur, but that AQ of that Council does not affert all tranſportations 
to be imaginary, arid Dreams, ' bit only declares thoſe who thought they fol- 
low'd'Djan« and i Herodiar to theſe publick meetings, to be altogether ſedu- 
ced; for theſe indeed were ſeduced,” for Herogias being dead long ines, could 
nor-be at theirmeetings.' ' But from thar tis unjuſtly conduded, that there 
are noi real cranſpottations, / there being ſo many inſtances of theſe Tran ſpor- 
rations-given,; both iii Sacred and prophaneStory 3 and'perſons having £1 
found wounded;''and baving really comtnitted Murders, and' other infolen- 


cies, during: theſe tranſportations. 
- RV. by hd bepoſlible fots Witch tofcauſe any perſon be pofſeſt, by 
putting Devils into their body,” may be debated ;. and thatit is poſſible, ap- 
pears from the Hiſtory of Simmer »s, and many others, and 1s teſtified to 
be erve by St. Ferome, in the life of St. Hjlarion. And fince Witches have 
confeſt'thar there are mou who obey my pond _ that there are _—_— 
de amongſt” them ; why may not an inferior Degree be forced, 
by wrtns _ Pattion with ies of a Superior order, to poſſeſs men 
and women at the defire of Witches? Witches themſelves have confeſt that 
this hath been done. And TIfind by a decifion or the Parliament of Tholo4us 
that Devils have beenheard to complain inthoſe that were poſſeſt, that they 
were put there by the 'inchantment of ſuch and ſuch women : But vpon the 
other hand, it is not to be imagined that Devils would obey mortal Creatures, 
or that GOD would leave ſo'great a power to any of them to torment poor 
mortals : And the Devil, whois aliar from thebeginning, is not tp be beliey- 
ed, in ſaying that heis put there by Inchantments, and though he make ſuch 
promiſes to Witches, yethe does in theſe but cheat them: and it the Devil could 
els at pleaſure,we would ſee many more _ than truely there are. 

- XVI, The Devil cannot make one ſolid body to penetrat another, Pne#?. 
17. and therefore I think that Article libel'd againſt Margaret Hutchiſon, of 
comming to Jobs Clark's houſe; when doors and windows were ſhut,ſhould 
not have been admitted to probation, fince it is very probable they would 
have ſearched the houſe after the ſecond or third nights fear ; and ſhe could 
not penetrat doors nor walls. , 

- XVII. The Devil cannot transform one ſpeciesinto another, asa woman in- 
to-a cat, for elſe he behoved to annihilat ſome of the ſubſtance of the woman 
or creat ſome more ſubſtance to the cat, the one being much more than the o- 
ther; and the Devil can neither annihilat or creat,nor could he make the ſhapes 
return, #am nor datur regreſſus 4 privatione ad habitum : But if we conlider 
the ftrange tricks of Juglers, and the apparitions that Kercher and o- 
thers relate from natural cauſes, we may e that the Devil may make a 
woman appearto bea beaſt, & 2 eontra, by either abuſing the ſenſe of the 
beholders, or altering the Medium, by inclofing them in the Skin of the beaſt 
repreſented, or by incloſfing them in a body of air, ſhap'd like that which he 
would have themrepreſent, and theordinary relation of the witneſſes, being 
wounded, when the Beaſt was wounded, in which they were changed, may 
be likewiſe true, either by their being really wounded within the body of air 
im which they were incloſed. or by the Devils inflicting that wound really 
himſelf, which is Delrio's opinion. Bur it would ſeem bard to condemn any 
perſon upon the confeſſion of what ſeems almoſt impoſſible in it ſelf : And 
cannot allow- inſtances in the Journal Books, where poor creatures have 
been burnt upon ſuch confeſſions, without other ſtrong adminicles. 

XVII. The Devil may make Bruits to ſpeak, or at leaſt ſpeak our ofthem 
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- He can alſo raiſe ſtorms inthe Air, and calm theſe that ate raiſed, 9%eft.11* 
And yet it being libel'd againſt Janet Cock, that ſhe faid to theſe who were 
carrying a Witch tobe execute, were it mot 4'good ſport if tke Devil ſhould take 
her from you; Likeas a great ſtorm did overtake them when they werecartying 
her to the place, it having been @ great calm both before-and- after 5 yet this 
Article was not ſuſtained relevant; fince it might have proceeded from Polly,or 
XIX. The Devil may inflict diſeaſes, which is an effe@ he thay occaſion ap< 


iſt, or vana jatFantia. | 
plicando ativa pasſivis, and by the ſame means he may likewiſe cure : A clear - 
inſtance whereof appears in the Marriage-knot. And pot only may he cure 
diſeaſes 1aid on by himſelf,as V/V;erus obſerves, but everrnatural diſeaſes.fince 
he knows the natural 'caules & the origin of even thele natural diſeaſes; better 
than Phyſicians can, who are not preſent when Diſeaſes are contracted; 
and who being younger than he , -muſt have leſs experience. And 
it is aS untrue that Divns Thomas obſerves,who aſlerts that — 
the Devil cannot continue, ſince his cures are not natural. 'And fincehe 
may make ſick, and may make whole, it follows that he may transfer a diſcaſe 
from one perſon ro another. And Ifind that it being libell'd againſt Mar- 
garet Hutchiſon, that ſhe took a diſeaſe off a Woman to put it ona Cat: It 
vvas alledged that this Article vvasnot relevant, becauſe, 1. Una ſag4 non po- 
teit eſſe ligans et ſolvens in eodem morbo. 2. That in ſuch tranſattions as theſe 
the Devil never uſed to interpoſe his skill, except vvhere he vvas againer; & 
therefore though he vvould transfer a diſeaſe from a bruit Beaſt ro arational 
Creature, yet he would never transfer a Diſeaſe from a rational crearure to a bruit 
beaſt ; both theſe defences vvere repelled. Many Witches likevviſe confeigrhat 
they cannot cure diſeaſes, becauſe they arelaid on by Witches of a Superiour 
order, vvho depend upon Spiritsof a higher degree. | 

Some think that they may innocently imploy a Witch to take off the diſcaſe 
impoſed by another, and lay it upon the Witch vvho impoſed ir, even as 
men may innocently borrovy money from an Uvrer,to be imployed for pi- 
ous uſes, or may cauſe an Infidel to fvvear by hisfalſeGods,for eliciting truth: 
and that in this manner Devils are rather pumſh'd than ſerv'd. Eur all 
commerce withDevils is unlawful, this practice is juſtly reprobated by D, Autar. 
p-2.diſconrſe 4.8. But yet it is thoughtlawtul coall who arebevvitched todefire 
the bewitchers to take offthe diſeaſe jf it catbe removed without a new applica- 
tion to the Devil, but only by taking away the old charm; or ic is lawful to any 
to remove the charm or ſign of it,it it be in their power, D, Autur. pag. 825. 

XX. Witches may kill by their looks, which looks being full of venomous 
ſpirits, may infe& rhe perſon upon whom they look, and this is called faſc;= 
natio Phyſica, ſed faſcinatio vulgaris, que dicitur fieri per oculos tenerorum 
prerorum vel parvorum porcorum vana eft & ridicula, Del.lib.3. Q., 4.Set#.1. 

I know there 'are who think all kinds of faſcination by the eyes, either ant 
. effe&t of fancy in the perſon »ffetted,or elſe think it a meer illuſion of the De- 
vil, who perſwades Witches that he can beſtow upon them the power of kil- 
ling by looks, or elſe the Devil really kills,and aſcribes it falfly to their looks: 
vyhereas others contend that by the received opinion of all Hiſtorians, men 
have been found to be injured by the looks of Witches: and why may not 
Witches poyſon this way , as well as the Baſilisk doth? Or why may 
not the Spirits in the Eye affe& as well as the Breath? Or why may nor 
looks kill as well as raiſe paſſions in the perſon lookt npon? Nor can it be 
denyed but that blear'dneſs is begot by bleardneſs ; and thar menſtruous 
women vvill ipoil a Mirour by looking upon it. Likeasthere ſeemseven fome 
group for itin Scripture ; for, Det. 28. 54. it-is ſaid; that &- mans eyes ſhell 
e evil towards his brother. And ſome _— endeavour by a 
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from Matth. 20. 15: Ir thine efe evil : the word #*:<v» ignifiying in Scrip- 
ture both to-bewitch and roenvy, Somme likewiſe think that St. Pav/Gal.3,1. 
aludes to this received- opinion, but conjecture doth ſo much over-rule all this 


affair,” that it were hard to fix crimes upon ſo ſlender : And therefore 
though where Witches confeſs that they did-kill-by their looks, their confeſit- 
onand belief may. if they be ocheewile of a ſound j , make a-very 


conſiderable part of a crime, where it is joyned with other probabilities, yer 

XXI.- It may be alſo-doubted whether Witches can by amorous potions im- 
chant men or women-to love 2: and though it may ſeem-that theſe being ads 
of the ſoul, cannot be raiſed by: any corporeal' means, yet-l. 4. c. de 
E: Mathemat. makes: this le, ard puniſhable, eoriem ſcientia puricnds, 
& ſeveriſſumis merits kegibus vindicande, qui magieis acciniti artibus pudicos ad 
libidinem deffxifſe animeds deteguntur : But this 'Law (| only, of luſt,and not 
of love; a3-F conceive. Nor can' it be denyed, but that not only Witches-but 
ever} Naturaliſts may give Potions that may incline men or women to luft. 
And' therefore the queſtion ſtill remains,. whether Witches may mcline men or 
worteft by Potions-to 4 finty and kindneſs for any | pn perſon ; and 
eh Potions may indline men tomadnels, yet itdoth not follow that there- 
fore they may incline-them- tolove. And: though D, Avwndoth- bring many 
| = rg Hiſtory, and'yretends that the Devil may raiſe aud excite the 

old ſpecies of love whith- ly hidden! in the body, and may thereby forny a paſ- 
fron; yet theſe are too con grounds to be' the foundation of a cruninal 
ſentence; Fhe Buffircks make the puniſhazene of this to'be deportation, and 
fo ſupplies the former Law. | 
XNH, Witches' do likeways torment mankind, by making Images 
of Clay or Wax, and when the Witches prick or punſc theſe Images, 
the perſons whom theſe Images repreſent, do find extream torment, 
which doth not proceed from any influence theſe Images have upon 
the body tormented, but the Devil doth by natural means raiſe theſe ror- 
ments inthe perſon tormented at the ſame very time that the Witches do prick 
or punſe,or hold to the fire theſe Images of Clay or Wax;which manner of tos- 
ment was lately confeſſ'd by ſome Witches in Invernefs, who likeways pro, 
duced the Images, and it was well known they hated the perſon. who was tor- 
metited, and upon a confeftion lo adminiculat, Witches may very judiciouſly 
be form guilty, fince coniFat de corpore deliffi do monde delinquends & innimi- 
Citifs praviis. oe | 

XXIH. It is ordinarily dofnbred whether Confeſſions emitted before the 
Kirk Seffions th this cafe be tafficient: Bar this I have treated more tully in the 
Title of Probation by Confeſſion. here Iſhall obſerve, that Chriſtian 
Stndft was found Art and Part of the bewitching Patrick Ruthorn, by lay- 
ing on him aheavy Sickneſs with a black Clout, which ſhe her (elf had confeft 
before ſeveral Miniſters, Nottars, and others, at divers times; all whichcon- 
fefſions-were proved: and upon thele repeated Confeflions ſhe was burne, 
Nov. 1596. Margeret Leider was convift upon confeſſion emitted before the 
Megiſtrats and Mmiſters of Edinb»rgh, albeit paſt from in Judgemenr, Dec. 
9: 1643. ſee thit Book of Adjournal, pag. 349. And if the Confeflion be not * 
fully adininicalar, Lawyers adviſe that Confefſors ſhould be ſubj to the 
Torture; which is not nſral in Scotland. And it is very obſervable that the 
Juſtices would not put James Y Velchro the knowledge of an Inqueſt, though 
he had confeſt himſelf a Witch before the Presbytery of- Kirkcudbright, be- 
eanſe he was Minor when he confeſt the Crime, and the Confeſfion was only 
Exttajudicial, and that he now retrafted the ſame ; but becauſe he had ſo grof- 
fly prevaricat; and had delated ſo many honeſt perſons, they ordained him 
to be ſcourged and put inthe Correction-houſe, April. 17. 1662. It was 

jd proved 
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proved againſt Margaret Wal/ace, March 26. 1622. that ſhe'faid that if it could 
be proved that ſhewas in Gregr Houle, ſhe ſhould be goilry of all the Dirty; 
ond therefore it being proved thar ſhe was in Greg; Hoſe, * that Probation 
was alledged by he Advocat'ts be equiyalent ro.a Confeſon, as was found 
againſt Patrick, Cheyn': ' To which'it wayteplyed,' that this could 'amounit to 
no” mire than a Lie; and in wy Lpiniony 1t could nothaye even the Strength 
of an extrajudicial Confeſſion, but rather imported a denyal of the; Crime. 

XXIV. The Probation by. Witneſſes in this Crime is very difficult, and 
therefore ſocii criminis, or-other confeſſing Witches are adduced 3, but though 
many of then concur, their Depoſitions folely are not eſteemed . as ſufficient, 
we vel ad penam extraordinariam imponendew, though ſome think the ſame 
ſafficient to that end, becauſe of that general Brocard, ex multiplicatis indiciis 
debilibus reſultare inditia indubitata : But Dulrio- aſſerts, .that the canjeQtion 
of ſuch teſtimonies is not ſufficrent, Nangyar enim, ith he, que ſus natura 
dabia ſunt,poſſunt facere rew indubita;tamut 'nec multa egra num /anum, nee 
multa non alba unum album, nec multa tepida unum calidum. And that the reſti- 
mony of one confefſing Witch was found not fufficientto file the PanneLis clear 

y the Proceſs of Aliſon Jollie, who was. affoilzied pen. OFob. £596. - Albeit 

anet Hepburn, another Witch confeſtthat the ſaid Aliſon. had. cauſed her be- 
vvitch 1ſobel Hepburn, whereof ſhe died 3 biit though Witch-craft cannot be 
proved per ſotios criminis, cough Cying and penitent Wirches, yet it may 
bedoabted if the conſulting Wi may Tot be proved by two Witches who 
were conſulted : for if this be nota ſufficient probation, it would beunpoſlible 
to prove conſultirigany other manner af vvay.. oo pt 

The perſons to whom the injufiesare done by the Witches are admitted to 
be Witneſſes : thus K atherine Wardlaw was admitted againſt Margeret Hytchi- 
ſox; but ſometimes they are only admitted cxm nota, if the probation be not 
otherwiſe weak, aid thus Will;ane Towng and Agnes Huichiſon were only ad- 
mitted cum nota againſt Beatrix Lee, Auguſt 1661, And in that Proceſs 
hikevvile they received only Agzes Roſs cum nota, becauls ſhe vvas the Midtriſs 
ef rhe tvvo Women who were inaleficiat, Neilſon was admitted to be an Aſ- 
fizer againſt Margaret VVallace, though he was Brother in Law to Jobn Nicol 
who had given information for railing the Ditty, becauſe the Ditty was nor 
at N:cols inſtance; and yet Starling was ſet from being an Afſizer, becauſe 
Moer who was alledged to be one of the perſons maleficiat was his Brothet in 
Law. March 2. 1662. Dickson was there likewiſe admitted to' be an Afzer, 
though he aſſiſted rhe Bailie in taking her, which was found the Office of a 

Citizen, and thotigh he had* deadly fead againſt her  Hysband, ' fince it 
was not proved he had any thing againſt ber ſelf. | f pete.” 

Women are received Witneſſes in, this Crime, as is clearby the Proceſs a- 
gat Margaret VValace,and Ithe Procelſesin Arguſt 1661.Thenot ſhedding 
of tears hath been nſed as a mark and preſumption of Witch-craft, premger. 
wel. malef. p. 3+ q- 15. becauſe it is a mark yy ns And becauſe ſe- 
veral Witches have confeſt they could not weep : But the being accuſed of fo 
horrid a Crime may occaſion a deep Melancholy, and Melancholy bein 
cold and dry,hinders the ſhedding of tears: and great griefsdo rather aſtoni 
than make one weep. | | 

XXV. The puniſhment of this Crime is with us death by the foreſaid At of 
Parliament, to be execute as well againſt the uſer as the ſeeker of any reſponſe 
or conſultation, & de praFice,the Doom bears.to be worried at the Stake, and 
butne. 

By the civil Law, Conſulters were puniſhed by death, 1. 5. C: de malef.e 
arathem. nemo aruſpicem conſulat, aut mathematicum;nemo ariolum, augurum et 
waters prave confeſſio conticeſcat ſileat — perpetno, divinandi —_— 
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which Law, Fortune tellers are alſo puniſhable : though with us, dumbe per- 
ſons who pretend to fortel futyre-events, are never puniſhed: Capitally, but 
yet I haveicen themtortured, by order from the Council, upon a reprelenta- 
tion that rhey were not truly Dumb, but ( ftigning themſelves to be fo ) aby- 
{ed,and cheated the people. The foriaid Lawis renewed inthe Baflicks 1.31. hf. 
pigs 4goTET# THG MaArTIKGY 41 2 YIuarey of IÞ x anf acc xa; 04 paryes pans ow aunats Ta 
TU: WVTOY Tart v7oFat , dia, Is Kefahin Th dis 0: Pier Tioga troxuchoony. 


Earir. and. others thinks, that where no "> is injured, Death ſhould not 
be inflicted ; and that Impriſonment and Baniſhment is novy prattiſed by all 
Nations in that caſe, Lib. 1. Tow, 3. quei?. 20. Num. 89. & Clarss. F hereſes 
min. ult. But Perezexs thinks this too favourable a Puniſhment except the 
uſers of theſe curions Arts vvere induced thereto, out of meer ſimplicity, 
&-ſene dolo malos but vvith us no ſachDiſtinQion can be allovved by the Juſt- 
ces, vvho muſt find all Libells relevant, vvhich bear Conſulcing vvith Witch- 
es, and that Ditty being proved, they muſt condemn the Pannel to die ; al- 
beit I think the Council may alter the Puniſhment, if it be clear that the Uſer 
of theſe Ads had novvicked Deſign nor Intercourſe vvith the Devil therein. 

XXVI. By the Law of Exgland Witch-craft was of old puniſhed ſometimes 

and ſometimes by exile ; But 1. Jac. this following Statute was 
made, —_ There ſet down, ——_— + very cp , 

IF any perſon or þ« ons ſhall » e, pradiſe, or exerciſe cation or ConJure- 
fe 4. evil and wick Spirit, or ſhall conſult, covenant with, <a, come 
ploy, Feed or Reward, «ny evil or wicked Spirit 3 to, or for, any intent or pur- 
poſe, or take up any dead man, woman, or child, out of his, her, or their grave, 
or any other place where the dead Body reiteth, or the Skin, Bone, or any part of 
« dead perſon, to be imployed or uſed in any manner of weep, " wank o 
Charme, or Inchantment 5 or ſhall uſe, Praiſe, or Exereiſe any Witck-erafy, 
Inchantment, Charm or Sorcery, whereby any perſon ſhall be Killed, Deitroyed, 
Waſted Conſumed, Pined, or Lamed, in his, or her Body, or any part thereof: 
that then every ſuch Offender or Offenders, their Aiders, Abbetters, and C ounſel- 
lors, being of _— «id Offence,duely andlewfully convitted: aud attainte 
Suffer pains 4th, as a Felon, or Fellons, and ſball loſe the priviledge, and 
benefite L ba ze , and Sanituary, If any perſon, or perſons, take »pore 
him or % Ks itch-craft, "—_ >. , —_ oy tell or de- 
clare, is what place any treaſure or 9ilver or maght be found, or 
had in the _ or Mer Jerw tlc : oy _—_— _ 42 q \ 
or flolen, are become : Cattel or any perſon, ſhallbe 

- 4, or to hurt & Aflropany nelde an bt, or her body, Tet the [amnebenes 

or done ; being therefore lawfully convil8ed, ſhall for the ſaid Offence 

er Impriſonment by the ſpace of « whole year, without Baile or Mainpriſe. 
nce _ of the year theſe Monnelank, are to mount the Pillory, and 
to ' in ſome Mereat own fix Hors, and there to confeſs his or her 


, and Offence. 
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TIT LE XI 
Murder. 


The Etymologie of Marder. | 
Self-defence defined, and whether it be puniſhable. 

How Moderation in ſelf-defence is ſaid 10 be exceeded 
How ſelf-defente muſt be proponed. © 

How it ought to be proved. 

What is caſnal homicide. { ©. 0.bied 
Whether he who was doing what was wnlewful, may defend himſelf «4s only 
nilty of caſual homicide. Fig ao 

bether he who is on'y guilty of caſual homicide may be fined, 
What is homicidium culpoſum, or faxlty homicide: 
10 VVhat wound is to be judged mortel. | 
11 How the deſign of Murdering orfore-thought- js to be cleared. 
12 Homicidium in rixa when many are conjunt# AFors, how purci 
13 The killing of Thieves, or ſuch as reſiſt Authority ;, how 
14 Whether it be lawful for « Father-to kill bis own Dang 
committing Adultery. 
is Aſaſnetion, how puniſhed. | 
x6 der wnder truit, how puniſbed: 
17 What is art and part f urder. OG 
18 How ſuch as kl in the execution of Law, ' are puniſhable. 
t9 YVhether it be lawful to kill a Rebel. 
20 The Liferent-eſcheat pw in ſome caſes. 
21 Murder is one of the Pleys of the Crown. 
22 How - =. and other Judges ought to proſecute Marderers. 
23 VVhether Remisfrons can be granted in caſe of Murder. 


OD Almighty did to the Honour of impreſſing man with his own 
Image, dasa ſecond Obligation, « natural' Horror in every Man to 
be in any anceſhon to the defaceing it ; fo that he has ted his 

own glory, and ur Security, joynely in theſe ſevere Laws which. he has 
made againſt M;.der. And his divine Finger is not ſeen (o apparently, in - 
any diſcovery, hs in that of Murder : and it is very remarkable, that theſe 
Barbarians, who ſaw the Viper-faſten upon Pauls did inſtantly con- 
clude him guilty ot Murder, becauſe he was ( to their apprehenſion _) fo 
mifaculouſly puniſhed. ie | | 

I. Murder comes from the Dutch wprd Moorde;which ſignifies, cedem ex 
infidiis velproditorie fad am.Math. h.t. And Murder is properly different from 
Slaughter, the one being commicted per feloniaw, the other per: infortuninm, 
Leg. Male. c. 2. And therefore when our Law forbids killing under truſt, Ja. 
6. Pa. 11. Ch. 81. Itcalls it Murder undertruſt. But when it (peaks of kil- 
ling by accident, or in ſelf-defence, it calls it Slaughter, or Homicide. c. 24, 
Per. i. K. Ch. 2. Seſ. 2. And by this it ſeems that this Crime is better 
writ Murder than Murther, though Murther be the ordinar way of writing it, 
eſpecially in our old Law. ha 
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_ The Civilians define Murder to be the killing man by man unlawfully. 
And they divide itinto that which-is committed caſually, in defence, culpable, 
or wiltully. 
I. Necefarium Homicifdinm, or homicid committed in If defence is when 
a man being purlued gr xeduced to inevitable neceffity,has no way left him to 
evite his own death,bur by killing the Aggrefſor: Thisis in law called incx{pata 
tutela,or moderamen inculpate twigle Within, which moderation,it the defender 
contain himſelf, he is no way punifhable, but if he exceed the ſame, yet ſofa. 
vourable is ſelfdefence, thatthe exceeder is not lyableto the ordinar puniſh- 
ment but is ordinarily puniſhable according to the excels,at the diſcretion of 
the Judge. With us likewiſe. ſelt defence is only puniſhable at the arbirriment or 
diſcretion of the Judge by the 22.4@Sy#. 1.P2.2.K. Ch.2.But feing that atordaing 
It to bepuniſhable at his diſcretion it may be doubted if in all caſcselt-defence 
be notſome waypuniſhable. AndIremember rhatCaptain Ravclay being afloylzied 
in Dec.1668.Becauſe theAſſyze found that the mo was in his own de» 
fencexrhe pprfzers were to petition the Council F which is the ordinar way of 
taxing arbitrary puniſhment in this caſe } rhat he might be fined. And ve 
learned Lawyers, were of opinion, that ſelf-defence was in all caſes puniſhabis 
though attended with the moſt fayourable circumſtances of innocency; from 
whom | differed upon theſerealons, 1. by the Civil Law and the opinion of 
the Doctors, if the defender contain himſelf exattly within that moderation, 
he is no' way puniſhable, asis clear by Ferjw. part. 74. queſt. 25. pari.6. 2. 
Self-defenceis a duty; apd ſo not puniſhable ; for it were againſt reaſon that 
the Law fhauld pupiſh what it dothcommand. . 3. The Law ſayes that onus 
culpa caret qui ſe deftndit, and in our Law it is called Rn fallen, leg. 
Malcol. c. 11. andſoto puniſh him who neceflarily defends himſelf, were to 
infli& a puniſhment wherethe Law acknowledged there were no guilt. ' 4. It 
ſhould be in the power of every malicious raſcal to wrong the moſt innocenr, 
for either he behoved to ' hiwſelf to be killed, or to be puniſhed by 4e- 
fending his own life: And by the ſaid a, it is only declared leifum to puniſh 
bur not necefſary. And yet by the Law of England, Murderers ſe defendendo 
forfault their moveables, and both in that and in murder, upon miſadventare 
( for ſo they call -cafuel homicide ) the murtherer muſt have a pardon, Statute 
6. E. 1. cap. 9. So great a repard, ſayes Bolton, the Law to the life of a 
man, c4p., 15- num. 16. And by the Law of Savoy he who kills, though in 
ſelf defence, needs a pardon, but the Prince in that cafe cannot ſe to 
grant a pardon. And therefore their Lawyers calls that pardon gratie jaſticie 
od. fabr. Fib. 9. ti. 16. but with us, no pardon is requifite, albeit itis moſt 
ordinar to take remiſfions in ſuch cafes, bearing ſelf-defen@. in their narrative. 
H 1. Thismoderation isfaid to be exceeded in theſe thrile, viz. in Armes, 
2. In time, 3. In the meaſure of following, ftriking, &c. {his moderation 
ig exceeded inArmes as if the aggreffar have only a ſtaff,and the defender wonnd 
him with a \word or piſtol ; the defender isin that caſe puniſhable, for there 
were no reaſon in that-caſe the defender ſhould have had any fear ofhis :life, 
nec erat in debio vitd conſtitutus. And yet this concluſion is not infalible,for 
if the defender was much weaker than the aggreſſor, he might be excuſed to uſe 
ſuch unequalWeapons. The defender is faid to exceed in time,if heſtrike the ag- 
greffor, ante quam fit in afu proximo occidendi, for elſe it ſhould be lawful to 
every man, vpon the firft apprehenfion of fear, to kill the aggrefior, which 
were very dangerous: and here it may be doubred, if vvhen any z or 
threatens to kill, if the defender vvho knows not vvhen the threat may be put 
inexecution, may immecatly kill. There are probable reaſons to be for 
either opinion : And albeit the puniſhment ſhould in this caſe d 
the arbitriment of the Judge, yet if the aggreſſor be knovyn to have any deſign 
| to 
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e vvhat he threatens*, and if ht 


have a Svvord, though not dravvn, ora Piſtol , thoughnot cockt: ( Forif 


he have cither of theſe, there is no doubt bur he may be Javytnlly killed; be- 
cauſe he 1$ in au proximo offendendi, and noman ſhould vvait till he killed) 
EFchink that though the aggreffor be killed, yer the defender hath the b<nefit of 
ſelf-defence 3 and albeit he may be arbitrarily puniſhe, yer hecannot be puni- 
ſhed with death : and many Lawyers are of opinion, that he who threatens 
to kill, may be killed, which opinion they found upon theſe reaſons, 1. Be- 
cauſe the Law looks upon that which is unlawful, as done, if it was inten- 
ded to be done, and that in: odinm of him who defignes what is unlawful. 
2. There is greater fear from (ome threats, than from wounds; and therefore, 
ſcing itis lawful co kill theſe who affault us with wounding, why not, and 
him who threatens? 34. per./. 1. C. quando licet cuique, &&c. Morten in+ 
quit imperator quam minabatur accipiet © id quod intendebat incurrat, nor can 
the friendsof the threatner complain, ſeing the aggreſſor was in effeft author 
of his own death, And it is clear that the defender had no deſign to kill. Yet 
the Juſtices would not ſuſtain, ming per ſe, to be a ſufficient qualification of 
ſelf-defence, but ſuſtain'd it joyntly with the aggreſſorsfyring a piſtol,though 
it miſ-gave, and though the defender might havefled, January 1668. Sinclar 
contra Barclay. And albeit by the Canon Law, inſultatus debet fugere. And 
that by the Law of Erg/and.he who is invaded.is oblieged to flee as far as he can 
as to a Wall orDitch, Bolt. cap. 15. #um. 17. Yet by the opinion of the 
Civilians,a perſon invaded is not obliged to flee far, Farin.queſt; 125.P.2:kt may 
be probable, that if the defender was alone in a houſe, or place with the ag» 


, and could expett no help, that upon threatning or other probable des 


lid againſt hislife, he may kill the aggreflor; and from which may be 

deduced, that the aus proximns which —_—_ ſpeak of, muſt not be inter- 

only the having a ſword drawn 5 for it a ſtronger mari havea weaker in 

a lockt houſe, and threaren, he may kill him, though a ſleep, it he cannot 0+ 
therwayes eſcape. 

The Defender is ſaid to exceed in the meaſure alſo ; if he killed him fof 
wounding, whom he might have ſhun'd : or if he followed the A or, 
which though it be not tully lawfal,yet fugientem perſequens dummods in ipſd 
aFu non punitur pena ordinaria litet occiderit, Boer. deciſ. 168. Novemb. 7. 
And albeit much be left to the arbitration of the Judge; as to all- the three, 
arma tempus & mrodus : yet the general rule is, that if the 
Defender exceed only ' in either of the three, as, »- g- , in the 
Arms, or Time, the exceſs is faid to 'be calpe lviſſima, xnd no way 
puniſhable : if in two of theſe, as in Time and Arms, then it is ac- 
counted culpa levis, and is fomewhar puniſhable :- butif the Defender exceed 
in all the three, as in Time, Arms, way of Proſecution, then it is culpe lata, 
bur yet he is not puniſhable, as if he had Jofoſe Murdered, for though it be a 
rule in civilibus that calpa lata equiparatiy dolo : Yet it is arule in erimmrnali- 
bas thatculps lata nwmnquam equiparatur dolo ubi agitur de pena coryoris affliSive 
Far. queſt. 125. part. 6. It is alſo controverted amongſt Lawyers, if ſeing 
Honour is as dear as Life, it be lawfulto kill hum-whoaſperſes our Honour, 
as it is lawful to kill him who affanles our Life. And albeit Farinacize be of 
the judgment, that he whois thus : ar being aperſon of far more emi- 
nent condition.than the injurer killing him 1s not to be puniſht as a Murderer, 
ſed pena extraordinaria licet injuria fit verbalis z yet in my judgment he errs 
in that Poſition ; for in effe&t, that is not Self defence ( becante the verbal 
Injury cannot be retreated, nor retain'd Y but itis Revenge : yetdolor Juſtus 
aliquands operatur ut pana ordinarid temperetur, Boer: deciſ. 297. butiyer that 
is not allow'd ir killing, and fach other Injuries, que #07 poſſunt - fwd. 
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Gothofr. prax. crim. F. tonic 25. and albeit this bold in verbal Inju- 

ries offer'd to our Honour, »bi neſcit vox miſſa reverti : yetit the injury of- 

fer d to our Honour be real, and ſuch as may be ſtopt, as by commanding an 
eminent perſon ro looſe down his Breeches to be whipt, or do any mo't 19no- 
miniouſly ſervile A& to the aggreſſor, in that caſe, I ſhould think that the 
killer ſhould not be capitally puniſht, albeit he was in no hazard of his lite. 

I likewiſe think that the fear of Impriſonment by the Defender, may excuſe 

from capital Puniſhment, ſeing Liberty is as dear asLife ; and no man can be 

ſecure of his Life, it he be un raſtly impriſoned, ſb; imputet aggreſſor qui fi occa- 
foonem prebuit. It is likewiſe lawtul to kill ſuch as would murder our Friend,or 

Fellow-traveller, which is accounted lawtul, though not Self-defence, which 

is extended alſo to the defence of all others,becauſe we ſhould love our Neigh- 

bour as our ſelves. And itis lawful to kill a Thief, who in the Night cfters 

to break our Houſes,or ſteal our Goods.even though he defend not himſelf,be- 

cauſe weknow not but he defigns againſt ourLife:& Murder may be eafily com- 

mitted upon us in the Night : but it is not lawful to kill a Thief whoſtealsin 

the day time, except he refiſt us when we offer to take him, and preſent him to 
uſtice. 

: IV. This exception of Self-defence, muſt be propon'd againſt the relevancy, 

and muſt be condeſcended upon, thus the Pannel no ways acknowledgingthe 

killing ; yet if he killed, it was done in his own Defence, in ſwa far as the 

Defun& drew a Sword, and thruſt, oroffer'd a Piſtol, &c. And the Juſtices 

will not allow that it ſhould be propond to the Afiize, as Ihave oft heardthis 

preſsd, but very unreaſonably ; for this concerns the relevancy, to which 

—_, and not the Affizers are only Judges competent : Andit were ve- 

ry dangerous to refer to ignorant Afſizers, Matters of ſuch —_— and 

which are oft ſo intricat i» J#re. And whereas it may be urg'd, that Art and 
Part is referred to'the Afﬀize, and is not condeſcended upon, and made rele- 
vant.” It is anſwered, that the Accuſer cannot know the acceſſion of the Pan- 
nel, till the Witneſſes firſt condeſcend upon it : but the Pannel carnot bur 
know all the circumſtances of his own Self-defence,8 is not to learn that from 
others : But yet though the Proponer of a Defence, do's i» civilibus acknow- 
ledge eo ipſo the Libel : yet is criminalibus, though the Defender, or Pannel 
prove not his exception of Self-defence, he will not be condemned, except 
the Purſuer prove the Libel, 

V - The way of proving this Self-defence, was by raiſing a Precept of Fx- 
culpatign,but is now only by a Summonds,which expreſſes nor ſo particularl 
the Defence in all its circumſtances,but that it may be hereafter help'd,which 
it ſeemsis unjuſt, for the Pannel ſhould know what himſelf did : nor ſhould 
a Judge grant a Precept for Exculpation, till he ſee that there be ſome ground 
for craving it. 

This exception of Self-defence is ſo favourable, that it may be prov'd by 
Preſumprions, by Witnefſes, otherways declinable, as Couſines, Servants, 
and Witnefſes who depone only upon credulity 3 and the Defence it ſelf be- 
ing once prov'd, itis preſumed that it was done necefſarily, and lawfully, &- 
potins ad defenſionem quam ad vindiGam, Far. gueſt I15. part.7. $4.1. And 
yet our Law allows no Witneſſes to be receiv'd in Defence, but ſuch as it al- 
lows Purſuits and Witnefſes led in Defence, are more to be ſuſpetted ; for 
men are naturally inclined togo all lengths in bringing off the Pannel ; and 
for this cauſe it is, that we have Aſſizes of Error againſt ſuch as abſolve a Pannel: 
but none againſt thoſe who condemn him. 

Before this At of Parliament, Self-defence was ſtill ſuſtain by the Juſtices, 

' to elide the Libel of Murder, but it was oft ineffeftual, ſeg there were no 
Precepts of ExcuJpation then us'd ; and conſequently,except either the Pannel 
could 
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EVI. Homicidium caſuale, is when 4 wan 1s kill'd caſually, without either 
the fault, or defign of the Killer, as if an Ax-head ſhould tall off, and kill a 
By-ftander:: or a Rider ſhovld kill with his Hories feet : In which caſe onr 
Law appdints,that it the prejudice be done by theHorlſes foremoſt feet,then the 
Rider (hall be forc'd to fatisfy for the Prejudice done : and theie Satisſattions 
are called Croo or Galnes;but where it is there ſaid, that he ſhall give C-os or 
- Galnes.as if he had killed him himlſelt; it is to be interpret,not as if the Rider 
ſhould be puniſhable in that caſe, as if he had killed him with his own hand: 
but that the Aﬀythment ſhall be the ſame. But the Rider 1s not lyable at all 
for what prejudice is done by the Horſes hinder feet, {:b. 4. Reg. Maj. C. 24. 

Caſual Slaughter, or Fomicide, then is that which is occaſioned by miſtake 
and juſt ignorance, for if it proceed from affefted ignorance as for inſtance, 
it a man will not know what he may know,his ignorance in that cale will not 
make the Murder following upon it, tobe conſtructed caſual homicide; out if 
it proceed from groſs and ſnp:ma ignorantia : it may be puniſhable by an ex- 
traordinary, or arbitrary puniſhment, but not by death. And finceſuch igno- 
rance 1s a fault, the Murder occafioned by it becomes c»lpoſum, ot faulty ho- 
micide; as ſeems to me clear by C. continebatur' © c. lator de homicid. Itis 
then neceſſary, that the committer uſ'd all exa& diligence to evite theCrime, 
elſe he is not in the caſe of caſual homicide. Further inſtances whereof, are, 
ifa Maſon before he throw down Stones,ad verti'e all below,though in throw= 
ing he kill he is to be cleared as innocent. - Orif a Hunter ſhoot at a 
but a man come in the way ard be killed : and yet if either the Maſcn cry 
not, or if the Hunter did ſhoot in a place where people ule to be, heis 
guilty of faulty Murder, in theſe caſes which ſhewsclearly the difference be- 
twixt theie two kinds of Murder. 

VII. It the killer be imployed about a thing unlawful, either in it ſelf, or 
unlawful to the aftor, the murder enſuing is thought ſtill caſual Murder, fince 
Murder was not defign'd, if the committer did exa& diligence to ſhun all 
Murder ; as for inſtance, tocarry Guns is unlawtul with us: and to hunt is 
unlawful to Prieſts by the Canon Law. If then a man having a Gun illegal. 
ly, ſhould lay it up ſecurely : or a Church-ran ſhould Kill a man, whilſt 
he did ſhoot ata Beaſt in a remote placez theſe As would not infer Murder 
becauſe there was no A& done there, with relation to Murder, Corer. ad cle- 
went. fi furioſus, and yet the commutter, verſatur in. an il/icito. But yet 0- 
thers are of opinion, that if the committer be doing what is unlawful for 
him, he commits murder, Tho. _ 22. queſt, 69. AG: becauſe he do's 
not at all that he ought todo in that caſe, to evite Murder, fince what he 
does is unlawful : But I think they may be thusreconciled, viz. if the com. 
mitter do what 1s againſt the Law of Nature : or what is criminal, he ſhould 
be lyable: or if what he does, may probably produce ill conſequences, and 
Murder, though he deſign'd not the ſame : in all which caſes he ought to be 
Iyable. And it ſeemsto be reaſonable, that he who killed, when he was 
doing what was unl:wful, may be arbitrarly puniſhed, though he did exa& 
diligence to ſhun Killing. 

VIII. When homicide is caſually committed, ſome think that becauſe there 
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is nodeſign to kill, therefore the killer ought no way to be ? | rrar Others 
think him lyable to an arbitrary puniſhment, or fine, & quo Wergeldum fol- 
vere tenetur. Weſemb. parat. ad. Corn. de Sicar. num. 27. A third Set of 
Lawyersdiftinguiſh ſo, that if there proceeded no faulr in the committer,then 
he is lyablein no fine, or to no puniſhment : but that he is, if any fault of 
his preceeded. But it ſeems that if any fault preceeded, the Murder is nor 
caſual, but is culpeſum 3; and ſothe diſtin&ion meets not the ſtate of the queſti- 
on: and it ſeems to me, that by hb. 1. S. 3: ff. ad 1. Cor. de Sicar. allca- 
ſual homicide deſerves ſome puniſhment.- And fince ſome Lawyers think, that 
Murder in ſelf-defence —_ not from all puniſhment : much leſs ought caſu- 
al Murder, ſince ſelf-defence wants not only a defign to Kill, but is a duty in 
it ſelf. | 

IX. Homicidium culpoſum: or faulty Slaughter, is wherethe Murder was 
not defign'd; and yetit was committed meerly by accident, as if one ſhould 
hound aDog at another, who ſhould bite him at whom he was hounded, ſo 
that he ſhould dy thereby ; or if one ſhould ſtrike with a Batton, when he 
had a Sword ; intheſe and the like caſes, the offender isto be puniſhed ar- 
bitrarly ; but becauſe eberat animus occidend;i, this is not properly Murder, 
and ſo is not puniſhable by Death 3 but is puniſhed according to the quality 
of theſe circumſtances, which attend the Fact. 

For clearing this difficulty, the Doors ſay, that either the Killer is guilty 
only of culpa levis,ant levisſeme, and in that caſe he is no way puniſhable ;nor 
is there any difference, inter homicidium caſuale &bomicidium per culpam levem 
ant leviſſimam commiſſun, and this was found in the caſe of Nicolſon, who 
being purſued for Murder, it was alledged that it was but homicidinuz caſuas 
le, or culpoſum, for in ſtruggling, his Gun being a halt-bend, went off; nor 
knew he ever the Defunct, and ſo could have no Malice againſt him. To 
which it was replyed, that the carying of Guns is forbid by the Law ; and 
he the Defun& was i aF i[icito : nor ſhould he have carried a Gun which 
uſed to go off, e& werſans in atu illicito nunquam excuſatur : Which Repl 
the Juſtices repelled, F.ze 24. 1673. For they thought that the Law acaink 
wearing Guns, was indeſuetudeas to Fowlers, whoſe Trade it was, @& omni 
culpa caret qui facit id quod ownes facere ſolent ſed ſi fit lata culpa, 1t isto be 
puniſhed arbitrarly, but not by death, ax late culpa nnungquam equiparatur 
dolo ubi agiturdepena corporis afflitiva. 

X. Since the deſign of Killing depends much upon the nature of the 
Wound given, Lawyers conclude, that where the Wound was not deadly, 
or vwlnws lethale, as they call it, the Inflicter of the Wound cannot be puni- 
ſhed, though the Party Wounded thereafter died. And though ſome Law- 
yers be of opinion, that if the Party live three days after the receiving of the 
Wound ; the Wound is thereby preſumed not to be mortal, Accurſ.inl. 1.C. 
de emendat. ſerv. yet generally this is referred to the arbitriment of the Judge 
who is in this to follow the opinion of Phyſicians, or of one Phyſican, if 
more were not preſent: but if they vary, then the Judge ſhould incline to 
puniſh, not by death, bat by an extraordinary puniſhment : For Murder is 
not to be inferr'd, but from a concluding Probation, Gail. obſero. 1111. lib. 2. 
and if the Wound be but ſmall, and a Fever follow, then it is preſumed that 
the Party dyed rather of a Fever, than of the Wound, eſpecially if the perſon 
Wounded walked a foot for fourty days, Gomes Var. reſol. lib. 3. cap. 3 And 

et in Dec. 1669. Mr. William Somervel was found guilty of the Murder of 
B, Rentoun, though it was alledged that the ſaid Beſj) got only a Wound 
with a Batton, that ſhe never took Bed, but travelled Ho Miles that night a 
foot, and ſerved asan ordinary Servanteight Months thereafter, till ſhe died 
of a Fever; with which her Brother infected her: all which was repelled, be- 


cauſe 


ww + 


_ - i _— 45 "A. © 6 CL 34 
"MF SIE . - Fo - yn , \ . « Y 
- 
— 


cauſe this Alledgance was contrair to the, Libel : Wherein. ic was expreſly li- 
belled, that the Wounds were ve ug 3 and though, where the Wounds are 
not lybelled expreſly ro be mortal, ſych.a Defence mightbe admitted,” And 
the Judge ought ts confider i#tervallues tewparis, or ſupervenientia tchri:s, yet 

e.,nor nO. reſumptians ought to be received, where the Wounds were ot- 
fered to be proved to be Lethal 7 But Does was {0 ill liked, | thar the 
bs recammended Mr. V ;/iam to his MejeiZz, who granted him a Re- 

And fince Judgermay be {9 arbitr 

ods of Nature, in. i 


foor till chat time, V54. Zack. Oueſt. MedioelegaBut by the Law of England, if 


Fob, pi he Wound was 
and drinking, he kil- 


debate. ae 7 | 
and remitred al{o the Pannelsdefences of caſualhomicide,ſelf-defence, and that. 


eſign of kyling a man, and notany one particular man, is Murder; an 


ed. And a Harlot having expo child inan Orchard, where a Kite kil- 
led it, was execute as a Murderer, alſo & iþi voluzt as repututzr pro feFo; And 
if this were not Murder, this Crime might be Palliated under other ſhapes. 

This Defence, vs. that the killer had no defign to murder, is 2 Negative 
and ſo can only be groves by preſumprions,asif was no deadly fead for- 
merly amongſt the Parties. 2. If the Parties were Kinſ-men or intimats. It 
the killer ſtruck with a ſtaff, having a Sword or Piſtol, or having theſe,ſtruck 
only with the hilts of his Sword, or with the head ofhis Piſtol ; and general- 
ly it is rather preſumed to be howicidium culpoſum, than doloſum & pramedite- 
tum, Ham nungquemn jrgſpmieer dolss. 

By our Law, Slanghter and Murder did of old differ, as hoxicidinm fmiplex 
O prameditatumr, in the Civil Law; and Murder only committed, wa 
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it, upon fore-thought fellony, was only properly called Murder,and puniſhed 
as ſuch, K. Ja. ar. 3 cap- 1. where it is, Statute, thar Murder ' is to be capi- 
tally punifhed : but Chaudwel/a, of Slaughter committed upon ſuddenty,ſhall 
only be puniſhable according to the old Laws,vid. As 95.96.Par.b. Ja.1.ch 22. 
Par. 4. J4. 5. & 35. Par. 5. Ja. 3. & Ad 31. Par. 6, 2. M. Theold 
Laws to which theſe Att relate, are Statute William c. 5. Stat. Alexander c. 
6. Stat, Rob. 2.c.9, in which it. is declared, , that Murderers who are guilty 
of fore-thought fellony, ſhall not have the priviledge and advantage of refuge 
in the Girth : but that ſuch as are guilty of Chaudwmella, or caſual Slaughter 
ſhall be ſheltered in the Girth. Yet I find that none of theſe are in any other 
old Statute, to determine puniſhment of caſual Slaughter, but that it was not 
puniſhable as Murder ; is clear by the oppoſition. And in-allour Laws, be- 
twixt ſingle Slaughter, and fore-thoughr-fellony : all caſual Slaughter was of 
old comprheended under the word Chardmells, which isa French word : Chand 
fignifiying Hot, and Meſler ſignifying to mix. But in effe&t, this Melletum 
' anſwers properly to rixa &: homicidinm, in rixa commiſſum, which is but one 
ſpecies, homiciditnon doloſs. 
- XIL By the late 22. AF Parl, 1. Ch. 2.Se/. 1. tis Statute, that caſual 
Homicide, Homicide committed in ſelf-defence, and Homicide committed 
upon Thieves, ſhall not be puniſhed by death. _ And ſeing this A&t mentions not 
Homicide, committed in rix4 Or; homicidium culpoſum : and ſeing bowicidi- 
um culpoſuns differs from caſual Homicide 5 . it may be doubted, if un- 
der the one, the other may be comprehended : and it may be urg- 
ed, that caſual Homicide is in this A& a general term, comprehending 
all Homicide, which is not commutted by fore-thought-fellony,becauſe what 
is not defigned is caſual,and what is not fore-thought is caſual : and the Do- 
ors douſe the Word Caſual oftentitnes in thisgeneral ſenſe ; as is clear by 
Gothofred prax. crim. hoc tit. And by the rubrick ofthis A& which bears an 
AT concerning the ſeveral degrees of caſual Homicide. It appears that the word 
Caſual, istakentherein a Lax Signification : albeit I confeſs, that the inſcrip- 
tion is moſt improper 3 ſeing Homicide in ſelf-defence,and Homicide commit- 
ted upon Robbers,are not Species of caſual Homicide : but whether Homicide 
in rixa be comprehended under that A&, wascontroverted inVVilliew Dow 
glaſs caſe : and by that deciſion itis clear, - that in our Law, though Murder 
wasnot as firſt deſigned: yet if it was defigned the time the ſtroak was given, 
the killer is guilty of Murder : that premeditation is requiſit to make Murder 
Capital, being only ſuch as artecedit atum licet non congreſſune. | 
The Civilians in the caſe of Homicidinm per plures commiſſum, ftate three 
queſtions ; The firſtis, where the Murder was committed upon fore-thoughr 
fellony. and then indefinitly, all the affiſters are puniſhable by death. The 
ſecond is, when it is not certain,but it is only ſuſpefted, and preſumeable that 
it wasdeliberatly committed, and then all may be tortured 3 but if they deny 
the deſign, they are all only puniſhable by an arbitrary puniſhment, becauſe of 
the uncertainty. The thirdis, when the murder was certainly committed, 5: 
rixe, Or tuilziez and then either the Auchor of the Pley is certainly known 
and heis puniſhable by death, in the rigour ofthe Lavv,albeit many Lavvyers 
are poſitive, that no Countrey uſes this rigour ; I remember that in Wille 
Dovglaſs's caſe, this vvas urged : for there ſeveral Gentle-men having made 
a quarrel 3 vyhich yvas only proved by one vvitneſs, they vvent to the Fields 
of Lieth, and Hoom of Eccles, wvas killed; but it vvas notproved vyho vvas 
the killer : and the quarrel was only proved by one witnels ; who likewiſe 
proved that Spot had the quarrel with Eccles,and that Wilkiem Dowglaſ; had 
none ; and yet the Afſize found Williew guilty, and he thereupon died be- 
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XIIL Homicide likewiſe committed upon Thieves, and Robbers, breaking 
Houſes in the night, or committed in time of maſtertn] Depredations,are tree 
from puniſhment, by the forelaid A& 22. And albeit it be declared lawfill 
to the Jultices, to fine ſuch as are affoilzied from Murder, upon the Defences 
of caſual Homicide, and Homicide #n defence : yet ſuch as kill Robbers, or 
Night Thieves, are free from all arbitrary [mn rs By this A& likewiſe, 
it is lawful -to kill fuch asaffift, or defend the Depredators, or oppoſe their 
Purſuitby force ; and by the 6. A& of the ſecond Seffion of thar Parliament, 
it is Statuted, that the Parties whoſe Goods are robbed, fhall acquaint the 
Sheriff, or Juſtices of Peace of the Paroch, who ſhal require all Parties to 
concur ; and if any of the Concurrers, kill ny of the Robbers, they are de- 
clared free 5 upon which it may be doubted, if fuch as kill Robbers without 
acquainting the Sheriff, or Juſtices of Peace, are puniſhable : And it ſeems 
they are, ſeing this AQ explainsthe other, and modifies ſomewhat the inde- 
finite Power given to privat Ferſons, who upon pretence of ſuch Inventions 
which might prove very dangerous : And therefore the laſt did wiſely require 
the concurſe of the Magiftrat ; and upon rhis conſideration, 1 know that 
it was conſulted, that notwithſtanding of this, ſuch as badnot acquainted the 
Sheriff, or Juftices, could not be exculpat. And yet it may be argued, thar 
this At narrates not the other, nor bears exprefly a Redtification of ir ; bur, 
without lefſening the priviledge therein granted, adds anew one, and ſobeing 
introduced in favours of Poffeſſors, ſhould not be interpret totheir diſad- 
vantage. By the Civil law, licebet nofurnum furem occidere. And by the 
227. A8, 14. Par. Ja. 6. It is declared lawful for the Leidges to conveen, and 
execute Thieves, and they are all made Juftices for that effe& $- upon which 
AR, a Defence wasproponed, forthe Inhabitants of Kintail, who took a Rob- 
ber, and execute himby their own Authority, and a formal Court. Butby the 
Civil Law, and Dottors, it was not lawful, furem vel predatorew dinrnam 
occidere, except the thing ftolen was of great Value, and could not be other- 
wiſe recovered ; or that he defended himſelf, and refiſting his being appre- 
bended : All which Defences may 'be proved, by the afſertion of the Killer, 
Farin. 125. part. 4. And fany other Probation were requiſite, the Benefic 
of theſe Ads were a Snare, rather than an Advantage and Neceflity legiti- 
mats many things, which were otherwiſe hard. 

XIV. By the Civil Law, it was lawful for the Father to kill his own Dangh- 
ter, if he found her committing Adultery,and tokill alſo her Adulterer. {. pare. 
1. ff. de Advlt. which was allowed rather in hatred to Adultery, than be 
cauſe the Law conſidered it was too hard for a Father to reſtrain his paſſion in 
that caſe ; forif it had been allowed to the Father only upon thislaſt accompt, 
it had been allowed much more to the Husband to kill his Wife, af he found 
her committing Adultery ; for his Relation being nearer,and his honour more 
concerned than the Fathers, his Paſhon/behoved to be alſomore violent ; and 

et the Law being jealous of the Hnsbands violence, does only allow the Huſ- 
Land to kill the X Flberer, ifhe be a mean perſon, butif the Adulterer be a per- 
ſonof quality.or if the Adultererbe found elſe where than in the Husbands own 
Howſe,itis not lawful to kill them, for the injury-is hightned by pollating the 
Husbands own Honſe, and becomes akind of AdulterousHamfucken : And yet 
if the Husband kill in either of thefecaſes, that Law ordained the Husband on- 
ly to be puniſhed by ſome arbitrary puniſhment, but not'by death, /. Marito. 
Fe 4e adulter. But this laſt Determination doth not ſatisfie Juſtice, for it ſeems 
reaſonable that it ſhould be rather lawfulto kill aperſon of quality, commit- 
ting adultery, than a mean perfon, beth becauſe Adultery 15 more ordinar a- 
mongf them, as having more eafe, andbeing more luxuriouſly fed, and be- 
cauk the Husband cannot be ſo cafily preſumed to have had former evan 
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with a perſon above his rank, & ſo ſhould be believed to have killed him meer. 
ly to latisfie his juſt revenge. Asallo fince they can ſooner pay ought 
to be more rigidly puniſhed. The Law has deny'd this pr ge to Women, 
who may not kill cheir Daughters or Husbands,the reaſon whereof I conceive 
to have been, that the Law confidered,that Husbands were more prejudged 
than the Wives, by the Adultery, fince thereby, not only was their Bed de- 
filed, but their Eſtatecarried away to another mans Children,or elle it thought 
women too paſlionat to be intruſted with ſuch a Licenſe,or that it was undecent 
to allow women theuſeof Arms: And yet I believe their juſt grief would 
ſecure them againſt the ordinary-puniſhment 3 and though ſome prerogative 
be due to the Man over his Wife,but non 2 coxtra,yet Women may complain 
that men being the only Legiſlators, have taken too a meaſure of favour 
ro themſelves in this Law. I have not obſerved any Deciſion of this in our 
Law, and fince our Statutes haveſecured Murderers in other caſes, as in Self- 
defence, killing of Thieves, &c. And yet have not priviledged this caſe 

it may be ſeen that theHusband,norFather cannot kill by ourLaw,and the moſt 
that they could expe&, were, that after ny were found guilty *y the Law, 
the Council might either change the doom of Death into an arbitrary puniſh- 
ment,or might recommend the party toHisMajeſtys Clemency tor a remiſſion 
But it were it bard to puniſh with death amongſt us, what almoſt allNations 
allowas lawful, and what may be yet a further Cheek to that growing vice. 
And this ſeems juſter thin to allow with the Civll Law, that the Husband or 
Father, who are perſons intereſled, ſhould be Judges in their own concern, 
and ſhould be Judges when they are in paſſion, and becauſe they are in paſſi- 
on 3 Nor can[ ſee why the Law ſhould puniſh even him who pofleſſes by his 
own authority what is truly his own. and yet ſhould allow here the Parties 
interefſed to puniſh with death by their own autbority : or that Paſſion which 
only infers mitigation of the pain elſe where, ſhould here infer abſolute im- 
punity, for this were to make one irregular A& legitimat another, fince paſſi- 
on is aTranſgreſſion againſt Reaſon,as Adultery isagainſt Law : But ince this 
indulgence is perſonal. and only granted to the Father and Husband, becauſe 
of their juſt Paſſion and near Relation, it is not reaſonable that it ſhould be 
extended toſuch as killby the Fathers or HusbandsCommand, which Command. 
none ought to obey, being contrair to Law : Nor ought this indulgence to 
extend to the Father or Husba1id when they kill ex iztervallo, and not when 

they find theCommitters in the very Tranſgrefſion,for theLaw allows no paſli- 
on to continue,and therefore whateverRevenge is allowed to it,is only allow- 

ed if itbe executed immediatly,@ ex incontinenti. And thoughin Civil caſes 

that is ſaid to be done ex incontinenti, or immediatly,which is done before 

the doer go about any thing elſe : Yet I conceive that Interpretation would 

be too lax inthis caſe, and that the killer could not plead this priviledge, ex- 

cept he killed them in the very A&, or riſing from it. 

XV. Homicidium deliberatum,or upon fore-thought Fellony,is (till puniſhable 
by Death and Confiſcation of the Moveables of the Defunct for his Majeſties 
uſe, Stat. Rob. 3. cap. 43. And albeit Lawyersfay, that itisſtill rather pre- 
ſumable to be caſual, than deliberat, and that by our Law and Cuſtom,defign 
is ſtill libelled, yet becauſe it is impoſlibleto prove defign,which is a ſecret A& 
of the mind; all killing is always puniſhable by death, except ſome of the 
qualities of chance, ſelf-defence, &ec. be alledged upon by the Pannel.It may 
be here asked,if by our Law, he whoſtricks with his Fiſt, or a Batton (which 
are of themſelves no mortal weapons) be puniſhable by death,tho' the Party 
ſtruck there by him die: And it would ſeem hard thathe ſhould, ſeing no de- 
ſign to kill can be here preſumed, & maleficia voluntas & affe@us diſtingunt; 
and by the 5.Cap. Will. Reg. num. 4.It is (aid that f quis interfieiat cum pagns 
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dabit regi 25. wean var aciet parentele defunti ſecunduns aſſiſam reoni by 
which it would Ck wither gn oY death follow 
Murder itated, may be divided into that ſpecies which is ſimply ſach; 
Aſafination, Murder under truſt, and ſelf Murder. | ws 
XVI.Murder under truſt, is, wich us, when a Party who put himſelf ander 
the aflurance and truſt of another, is murdered by him + and this is by a ſpe- 
etal Statute puniſht as Treaſon, At 51. P. 11. Je. 6. The Words are,” where 
the Party ſlain is under the Trait, Credit, Aſſyrance, and power of the Slayer; 
the Party being tryed and found guilty thereof by at Aſſize, itſhal! be Trea- * 
ſon, and the perſon found culpable, ſhall forefeit Life, Lands and Goods; 
what this Credit and Affurance is, hath oft been queſtioned, and ir is report- 
ed that the Origit of this, was to puniſh the Murder of a Gentleman, who 
invited his Neighbour to a Feaſt, and killed him and all his Relations in 
his own Houſe + $o that Invitation is oneBranch of this Truſt 5 2. Aſi 
rance fignifies, that when two perſons were at fead , and the one 
hath found Borrows to one another, AR 97. Ja. 1. p. 6. 23. Where 
perſons at variafice are under Capitulation, 4. This A& has been ſtrercht t6 
the conjugal Truſt betwixt Mat and Wife, anno 1627. Andrew Row ; And 
yet in the Proceſs intented againſt- Swintowr, for killing his Wife, Anno 
1666. It being objedted that this AR extended nor to fuch Traits 4s this, 
the Purſuer reftrifted his Libel to Murder. And the Lords of Seffion, Anno 
1665. found that a Sons killing his own Mother, was hot a Murder undet 
Truſt, puniſhable by this A& : And yetit would appear, that both wilky 
of Wives and Children falls under that Branch of che AR, whete the Partyts 
ander the power of the Slayer. This ſpecies of Murder was by the Civilians 
called proditio, which is deſigned to be homicidium ſub pretexu amicitie, v. £: 
dum ſederem tecum in Menſa vl amicitiam fingerem, which is puniſhable by 4 
more ſevere death than orditiar Murders. And in Spin, th: Betrayer or 
Proditor ( for even in propriety of Speech, Murder under Truſtis Treachery, 
or Togo 3 trabitur ad caudam equi & poſtea furca ſuſpenditny, Gomez. 

By that A& likewiſe, Tryalſhould be taken by an Afſize; And therefore 
the Lords found, that though Mr. James Oliphant had been guilty of killi 
his Mother, and that it had been Treaſon, yethis Forefaulture could noe 
to the King, upon a fimple Denunciation for not appearing to uhdeuly the 
Law, becauſe a Tryal is requiſite in this caſe. And bythe 137. AE. 1 3. Parl. 
Ja. 6: Thekilling any perſon in the Parliament-houſe, during the firting 
thereof, or the Inner Tolbooth (* id eff, the Inner-houſe of the Seffion ) dn. 
ring the ſitting thereof, or the Council-houſe whilſt the Lords fit, or killany 
in the Kings Chamber, Cabinet, or Chamber of Peace, or in the Kings pre- 
ſence any where, infers the pain of Treaſon. | 

| XVII. What is interpret to be Art and Part of Murder, can hardly be de- 
fined, for it doesdepend upon the Afſize : A defign ro Murder, though no 
Murder follow, affe&xs fre Jes punitur capitaliter, |. x. is qui cum tela, C. 
Corn. de Sicar : yet by the Cuſtom of Nations, the puniſhment now teaches 
not Life, Clar. hoe tit. num. 74. and I find that Matthew Stuart, bein purſued 
for contriving the Death of Thomas K-nnedie,came in the Kings Will, and was 
only baniſht, Mart. 1597. As alſo I find, that though Lawſon wascleanſed 
of the Murder of her own Child, yet ſhe being referred, to the Juſtices, be- 
cauſe of the violet Prelumptions adduced againſt her, and that ſhe her ſelf 
hadconfeſt ſhe bore a dead Child ; the Juſtices therefore did ordain her to be 
Whiptand Baniſht, 20. A»g»ſt 1662. arid Margaret Ramſay having confeſt 
that ſhe bore a dead Child, and was adviſed to caſt it intothe North-Loch, 
which ſhe did not, though without her knowledge it was done by others; the 
Juſtices, though ſhe vvas afloilziedby the Inqueſt, ordained herto be Sconrg- 
ed and Baniſht, 1661. K 2 XVII. 
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XVIII. Though fuch as kill in proſecution of Law, are notpuniſhable as 
Murderers, yet if they exceed, they are puniſhable, not only quoad exeeſun, 
arbitrarily, but even pen4 ordinari4, as Murderers. An inſtance whereof vyas 
decided, the 14. of June 1672. in the perſon of Mr Archibald Beath, vwwho 
being pannelled for killing Alan Gardiner, alledged that the Council had by 
their A& and Proclamation, ordained all Meal brought from Ireland to be 
ſeizd upon, and the Boats wherein it was brought, to be ſunk, in profecuti- 
on whereof Gardiners Meal being ſeiz'd, he broke the Seizure, and being fol- 
lowed in a Boat, by the ſaid Mr. Archibald, and others, he was commanded 
to ſtay his Boat, but was ſo far from obeying, though commanded in his Ma- 
jeſties Name, that he had almoſt rundown the Pannels little Boat, who was 
thereupon forced to ſhoot at them, and though this Alt, ex poſt faFo, dege- 
nerat into an ad of killing, yet no killing was at firſt intended ; and the riſe 
of all ſuch Actions is to be firſt conſidered. 

To which it was replyed, that this A was to be underſtood cjviliter, and 
did only impower the Liedges to Seize, but not to kill, and all Mandats are 
to. be ſointerprered, as not to be extended, ad ea qv4 mandans in ſpecie now 
mandaſſet, or que ſolitus eit mandare fi aliquando mandat non mandat nife 
certa forma ſervata, but it cannot be ſubſumed that the Council would have 
allowed the Importer of ſuch Victual, to be killed, nor do they uſe to intruſt 
the Execution of ſuch Laws to Miniſters; and if they had defigned that the 
execution of this Prohibtion, ſhould reach death, they would have expreſly 
allow'd the Seizers to kill, as they uſe to do in ſuch ca!es. To which it was 
duply'd, that though the Miniſter was not obliged to concur becauſe of his 
Fun&ion, yet concurring asa Subje, he is not puniſhable therefore capital- 
ly 3 andif a Miniſter ſhould concur when the Hay and Cry were raiſed after 
a night Thief, or ifa Miniſter did affaſt ſuchas purſued Rebels, and ſhould 
kill in the Purſuite, it were abſurd to conclude that he ſhould be puniſhe as a 
Murderer, becauſe he was not obliged to kill : Ard it 15 not imaginable, but 
if it had been propoſed to the Council what Seizers ſhould do, incaſe of re- 
ſitance, but they would have authorized them to kill; nor could their A& 
receive compleat obedience in caſe of reſiſtance, for elſe ſuch asreſolve rocon- 
traveen, might ſecure themſelves by their reſiſtance, and the Council by em- 
powerirg to fink the Boat where the Victual is,does very clearly impower the 
killing of ſuch as reſiſt, for they might have been ſunk 1n the Boat, and he who 
is allowed to ſinka Boat, is a!lowed tofink all who are in it. Notwithſtan- 
ding of which Defences, the ſaid Mr. Archibald was put to the Knowledge of 
an Inqueſt, and after the Verdict was ordain'd toloſe his Head, but the Parlia- 
ment having thereafter that ſame month allowed by their A&, ſuchas reſiſted 
to be kil'ed, the ſaid Mr. Archibald was thereupon remitted asto the Crime, 
but was never readmitted to his Church. 

Some Militia Soldiers alſo being purſued for Viurder, 3. Febr. 1674. al- 
ledged thatthey could not go to the knowledge of an' inqueſt as Murderers, 
ſince if they killed, it was in proſecution of their Officers orders, for - they 
being {ent to Poynd, were reſiſted ; and though it wasreply*d, that oppoſi- 
tionto the poynding could not warrand killing, but they might have purſu- 
ed a riot: This was alledged not to be relevant, becauſe, fb; imputent, who 
oppoſed, and theSoldiers muſt do cffeCtually what is commanded : and their 
Officers may {hoot them if they return without effeFuating what was com- 
manded, and military commands muſt not be delayed, nor oppoſed, like o- 
ther commands. Notwithſtanding of vvhich debate they were found guilty. 

XIX. Itis much controverted amongſt the Dofors, whether it be law- 
ful, occidere bannitum, a perſon at the Horn, and by the Civil Law, oz 1i- 
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cet Bart in |. ut vine. N. 1. F. de juſt, & jure, but by the Statutes of particu- 
lar places, they all conclude, it may be lawful, ob quictew publicam : and by 
our old Deciſions, that the killing of ſuch as are at the Horn for Slaughter,or 
other Crimes, is not Criminal, Janzary 16060, Guthrie contra Farden : but 
by the forelaid 22. 4G Par. 1. Ch. 2.Itis declared, that the killing ſuch as 
are denounced, or declared Rebels, for Capital Crimes, or ſuch as defend 
theſe Rebels, may be lawfully killed; whereby it is implyed, that ſuch as are 
at the Horn for ather Crimes, may not be killed ; and - ſuch could not be 
lawfully killed, who are only at the Horn for Pecunial Cauſes, and any 
Statute allowing to kill ſuch, would be null, Clar. hoc tit.nuwm.s 3. But ic may 
be here doubted, what are theſe Criminal Cauſes, for which oneat the Horn 
may be killed ? for clearing whereof, it 1s fit to remember, that the Doors 
allow only ſuch to be killed, who are banniti ob grave deliFum, Clar.num. 
53.and in realon,it ſhould be ſuch a Crime,for which the Rebel hath deſerv- 
ed Death, if he had appeared 3 for it ſeems rigid and unjuſt, that wherever 
the concluſion of the Summonds was Criminal, *the Party being Denounced, 
may be killed ; or that when ever the Rebel was Denounced for Abſence from 
a Juſtice Court, he may be killed, ſeing the Common-good,which is the rea- 
ſon inductive ofthis Law, does not require, nor in effe&t is not confiſtent 
with thir interpretations. 2. It may be doubted, if he who killsa Rebel 
for privat Revenge, and not ob vindiFam publicem, vvill have the benefite 
of this Defence : of this we have an inſtance,ero 1600, Where Robert Auch- 
awouty being purſued for the Slaughter of James VVauchop, it was alledged 
that the DefunC&t was at the Horn, for receiptinga Traitor z To which it was 
replyed, that the Pannel killed him upon a privat quarrel, for having con- 
yerled with the Defun& long atter he vvas at the Horn,for that cauſe: butthar 
he killed him in a Duel, upon a privat quarrel:in reſpe& vvhereof, - the Pan- 
nels defence vvas repelled, and he pur to the knowledge of an Inqueſt, and 
thereafter beheaded. And yet I find the Doors of opinion, that bannito oc- 
eiſo per inimicum occidens non reputatur homicida, and which is more,he will 
not have right to the reward promiſed for killing the Rebel. Carevet in Preg. 
I.. de exul. num. 134. and enemies are theſe who moſt probably will execute 
this publick Juſtice, which the Law deſigns. And ſeing our late A& makes 
nodiſtinftion betwixt ſuch as kill upon publick and private revenge ; I be- 
lieve that the caſe now hath no difficulty, and that- now the killer in both 
cales would be free from Puniſhment. Yet think, that he who would kill 
aRebelin a Combat, might yet be Pannelled, for contraveening that A& 
anent Duels ; for though he might lawfully kill a Rebel, yet he could not 
lawfully fight a Duel. 3. It may be doubted, if he who was Denounced 
Rebel, was not lawfully Denounced, ». g. if he was out of the Countrey 
the time of the Charge, or that the Execution was not famped, or wanted 
ſome Solemnity,; if es caſx, the killer would beguilty of Murder : which De- 
fence, Ifind likewiſe propon'd in the former aſs and yet repelled, and very 
juſtly, for a privat perſon is not obliged to know theſe nullities. If any man 
reſiſt the execution of his Majeſtics Laws, by Meſſengers, or other publick 
Servants, in that caſe, the Meſlenger cannot proceed to kill, as was found 
. 10 John Mackintoſhes caſe, May 11. 1673. Butifthe;refiſter do alſo proceed, 
to offer violence, by drawing upon the Meſſenger, in that caſe the Meſſenger 
may kill him kawfully,without neceſſity of proving that he would have been 
in danger of hislife, if he had not killed ; though privat perſons cannot kill 
rin ig are invaded , except they be by that invaſion put- in-danger of 
theirlife. 

XX. Albeit ordinarily death, and the confiſcation of Moveables, is the 
puniſhment of Murder ; and that the Life-rent of the Murderer doth nor 
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thereby fall z yet in ſome caſes, the Life-rent falls, as by the 118 AZ t2. Per. 
Ja. 6. Theſe who are denounced Rebels,for flaying men in the Church, or 
Church-yard, in the time of Prayer, Preaching, or adminiſtration of the $a- 
craments, their Life-rents preſently falls to the King ( though regulariter 
Liſe-rent Eſcheats fall to the reſpe&ive Superior, and the receipters. do like- 
vviſe loſe their Life-rent Eſcheats; declarator being firſt paſt upon the receipt. 
It may be here doubted, if theſe vvords, the time of Divine Service, may ex- 
tend roſhughters, committed the time of Preaching, ee. Albeit there be no 
Preaching, or Prayer for the time there: the reaſon of the doubt1s, ſeing the 
29. AZ of the 6. Par. 2. M. anent removing, arg forby that AF, 
vvarning of Tennents ſhould be uſed at the Paroch Church, the time of 
Preaching or Prayer : vvhich Words arethus interprer,the time that Preach- 
ing uſes to be, though there be none at the time. 

By the 219. 4@. Par. Ja. 6. Ifeither the Purſuer cr the Defender in ci 
vil purſuits,kill one another, during the Dependence,eo caſ#, the killer being 
put to the Horn, either for not compearance at the Dyet, or for not findin 
Caution, he lofles his Life-rent Eſcheat immediatly upon the Denancad, 
ON. 

XXI. Murder is one of the four Plea's of the Crown, Malcel.3. c. 11. and 
therefore the g— thereof belongs to the Juſtices ; and Commiſſions can- 
not be granted for tryal thereof, AF. 74. J4. 6. Par.11.albeit it benow mo 
ordinar, to grant ſuch Commiſſions: and yet this Att being alleadged againſt 
one of thoſe Commiſſioners, before the Council, they did recall the ſame : but 
if the Murdererbe taken red hand,he may be judged by a Barron (havitig pow- 
er of Pit and Gallows )by a Sheriff, orany other Judge ordinar; betwixt which 
there is likewiſe this difference, that Murder isBailable, Ja. 3. Per. 6. c.42- 
But Slaughter taken red hand,is not Bailable ; but che committer thereofſhould 
be judged within that Sun, Ja. 1. Par. 6. e. 89. 95. And ifthe Barron or 
Sheriffproceded not within that time, the Cognition belongs only to the Ju- 
ſtices, for they are Judges to Murder upon citation. 

XXII. By ſeveral old Ads, Ifind that the Sheriff, wheti a Murder is com-- 
mitted, may raiſe the Kings Horn (id eſt, the hue and cry, hoefcuxe, as the La- 
tine tranſlation calls it ) upon the Murder, and follow him out of his Sheriff- 
dom, and ſend Letters to the next, and he to athird, and (© till he be taken, 
& that when he israken, Juſtice ſhould be done upon him, within fourty days, 
and that he ſhould be ſent from Sheriff toSheriff, to the place where the Crime 
vvascommitted, vvhich is novv obſolet ; for if he benot taken red hand, the 
Sheriff cannot proceed againſt him; albeit it vvould appear that he may, ifhe 
be taken vvithin fourty dayes, Ja 1. Par. 6. c. 89. vvhichlT find no vvhere 
abregated, nor any thing to the contrair, except only Hops afſertion, in his 
leffer Practiques, and that may beinterpret alſo Cognitions, after the fourty 
dayes are expired. | 

By the 50. AZ. of the 6. Par. Fe. 1. ItisStatuted, that Sheriffs in the for- 
mer caſe, may proclaim the Murderer fugitive, and forbid all the Liedges to 
receipt him,under the pain of lofing Life and Goods ; but this povver 1s alſo 
obſolet. And the receipting Murderers ſeems not any acceſſion, except other 
preſumptions be adduced, asif the Murder vvas committed upon the receipters 
account : in vvhich caſe, receipting, may be arbitralily paniſhe, but of this, I 
find no formal Decifion, only the Regiſters mention, that Thomes Brice, be- 
ing accuſed for receipting his own Son, who had Murdered Fairhope : it 
was alledged, that the receipting his own Son could be no Crime, nam. pro- 
Ximitas ſanguinis tollit preſumptionem criminis hoc caſu Clar./ queiF.110. num. 

54. & l. 2. 2. ff de recept. And receipt could only be interpret to be 
a Crime 
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a Crime, in our Law, after the committers gePrncunnd, god Letters of itt- 
tercorfimming obrained againftrhers” which defence wast If pan 
that the Juſtices demur'd upon it, but this received, ns. Decilion.. | 
XXIIT. When a thn is killed; by ja; 4 fellony, the King cah by 
our Law grantno remiſſion for the Murder, + 4. Par. 6.cap. 63: and Fa 
6. eap. 13. 169. But yet Remiſſionsare daily granied, for ſuch Murderers, 
and are admitred in the JuſticgCourt, notwithſtahdi vfthis objetion, as in 
the Earl of Caithnes caſe, in —_— _— 0 alledged, tige _ Ads _=_ 
by theStile, but temporary A t emiſſions are null.exce 
offender offer to Aſfith the Party : which Aſſithriene ixmiodified b the Goun- 
cil, and the Party cannot propone upon his Remiſſion, till he find mr" 
Caution, to ſatisfie what ſhall be modified, within' fourty dayes, or lie muſt 
during theſe fourty days. goto Priſon, and if payment be potmade within 
fourty dayes, his Remiffion is null, Ja. 2. Par. 14. cap. T A AR 
Aſſaſonii crimen, or to kill a man by Affaſſination, is to urder 4 man fot 
Money 3 and thisSpecies was introduced, firſt, by the Canon Law, caps -1. de 
homicid. cap.6. and had its name from the Aſfaſſini, who werea Tribe ofthe 
Ptaniciens 3 and who fain'd themſelves to be Chriſtians, being truly Ma- 
hun etans,that they might kill Chriſtians 3 and therefore,and becauſe the . 
ſaid Canon ſpeaks only of Chriſtians,itis ſtill concluded, that only ſuch as kill 
Chriſtians, are to be repute Afſaſſinats;and the killer of a Jew yo! nd no Aſ- 
ſaſſinate, Caval. h.t. num.475. And yet Matbexs thinks, at. Jing for 
Morey, is Aſaflination; for this Crime being founded _— Jew 
is as far againſt natvre, as to killa Cyiſtian, And it a greater | upon 
our Religion, to killa Jew, becauſeit repeoached us amy Heels, = | 
The Specialities introduced in this Critne, are, that the our to kill for 
Money, is a Crime, though death follow not: and that Aſſaſſination may be 
proved, by preſumptions ; and that they catimot 25A of a ook 


Quary,or Girth, Cabal. nuw. $OL. 515. 526. And 
woraged x only againſt ſuch, as undertake to kill for money, yet the 


Conducers, 
or ſuch as intreat them to kill, are alſo Aſaſſinats, Gomes. 3. reſol. 2. wum.10 
Math. pag. 521. But theſe are notin obſervance nds ves tha to the pri- 
viledge of a Sanfuary : from which, all ſach as committed under Truſt, 
or per i»ſidias (which that Aﬀtcalls Aſaſfininmonly ) are expreſly excluded, 


AB.35. Parl. 5. Ja: 3- 
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> _- Of Duels. 


Severgl Kinds Fl Duels, «bowed of old by other Nations, 


owed of old in Scotland. 
giving and receiving Challenges is puniſbabk, though no Combat 


of Lilellng uſed in this caſe. 
els for reparation of Honour, be lawful, where no other Repar«- 
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d in this Crime. 


Provoker that he is going to ſuch @ place. \ 
iſpment of Ducls, Tn are accounted Art and Part. 


cious and hogouyrable Murders. And therefore I 
18 Title co the; Title of Homicide : This is that im- 
over both publick Revenge, and privat Ver- 
th <e Law of the, Nation, and-the Life 
Lay ey tp bebur Pegdantrie, and Honour 


.the wel -becauſ Fg "ik Na- 
NEquieR, and nOk againſt cagir fellow 
Courage among them, , was behiing agaipſt 


Criminal and Capital Caſes. 2. That it ſhould only be allowed in Crimes 
treacherouſly committed, where the Truth could not be otherways found out. 
3. Where there did lye ſtrong preſumptions againſt the perſons provoked. 4. 
Where it was certain there was ſuch a Crime commirted againſt the provo- 
kep— em ET I or nmr" 3m 4, CSC” AGGIE ir Cid * 
WH. With us in Scotland, Duels were allowed not only for clearing of inno- 
cence.as to Crimes, but likewiſe in civil caſes,as when anHeir denyed that his pre- 


ranted a ConjunCct-fie we ag. 16.v.47.And whenany thing was 


denyed to be lawfully bought by the | 
after I find that by the 16. cap. Stat. Rob. 3. All duels arediſcharged, ex- 
cept in the former four caſes allowed by Phzlip the fair.The ſolemnity of Cartels 
uſed in ſuch caſes, was the caſting of Gloves to one another, as 1s clear by Skeer 
ad cap) 24. v. 9. R. M. Duclliones in hoc regno hinc inde chirothecas offerunt, 
which cuſtom had its origine from the Lo»gobard Law above cited, as is clear 
by Long. de duel. and Dumhand. tit.eod. The place appointed by our Law 
for fuch Duels,was the Bridge of S1irling.cap. 28. Stat. David. 2.And if the ap- 


ner, Lib. 3. cap. 13. Vs 4+ But there- 
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pedler in ordinary, Crimes wasoild and worſted his pledges payed the King 
tine Cows and a Colpindach,-and {atisfied for;the Caluqny, Stat. Alex. cop. 
11.ButinF che appealer being vvorſted came in the Kings vvill,and the 
party. appealed, bein vvorſted, vvasdiſheriſhed. R. M.L. 4. c. 1. But theſe 
Duels are diſcharged, by the-Carion Lavy. cap. monomachia. 2. fl 4. & 
cap, mitim: Ext.de urg-oulg.though vvith us fach judicial Coinbans by autho- 
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C 
ity, are not abſolutly | ;. for, by the 12. cap. 16. Park. 7a. 6. 
Where ſingular Combats ate diſcharged, 13 an exception made of ſuch 
as are fought vvith His Highnels licence.. | . | | 
III. Duels undertaken without publick, authority, - are hoops, by many 
Lawyers, to be lawful, when-undertaken by a perlon who is mjured in. his 
honour, if the party injured. cannot be  otherways. repaired 3 either becauſe 
there is nota judge in the place, or elſe the injurer, will not appear before him, 
or hecompear, the Judges: refuſes to do Juſtice, ub: erm deficit jus 
ibi ſaplet enſis &+ propria nltio. Bart..im, L. boſftes num. 9. f. decay. & 
poſtlin. revers. And many are of opituon that theſe privat Combars are lawful, 
for defence of our honour,and as we may defend our life by taking that of our 
Neighbours, ſo we may defend our honour by the hazard of his life. *... 
Byt that Duels are in themſelves unlawful by all Law, appears very clearly 
' 8. . That the Law has juſtly thought fir, that the Menihatool ſbould do 
juſtice to all, and that no ? 5G man ſhould revenge hi x for in ſofar 
he commits Treaſon,, in afluming the power ot the Civil Magiſtrat. | 2. The 
power of taking and.uſing. Arms, belongs only to the Common-yealth, and 
conſequently no privat man ſhould run to Arms, upon an. imagination that 
be is wronged in his honour; 3- There i5no, ion betwixt the injury 
and reparation, in ſuch caſes a verbal injury being too ſeverly puniſhed,when 
puniſhed by death, there being no proportion. betwixt what may be helped, 
and what may not. 4- Revenge belongeing to GOD, it 1$an uſurping of 
bis povver. Itisthe deſtroying that body which is the Temple of GOD, 
the defacing of his image ({ whereas to deface even a Princes lang, ob: 
edly is Treaſon ) and it-isa ſpilling of that blood for which Chriſt ſhed. his; 
Tt is a Crime againſt a mans ſelf, and is in cffe& ſelf-murder: Nor need 
thoſe who reſolve to kill themſclves,take a baſeway, ſince thishonourable way 
15 oy and, patent, for he may ſoon make quarrels, and fo kill conſtantly till 
It is a Crime againſt the Common-wealth,becauſe ir deſtroys its ſubjets, and 
makes the hateful fin of Murder a defireable effe& of Glory. It is likewiſe a 
great offence ogainſt our friends, ſince it draws them, though innocent, into 
the ſame ſnare, as ſeconds, affiſters, and revengers: andit. is diſhonourable; 
becauſe it wrongs 2 nians Wife, by making her miſerable, and notwithſtand- 
ing of his many Obligations to her. 6.It is an unjuſt Deciſion ofcontroverſies, 
fince , 8kill, or accident, revall olgarings againſthonour and inno- 
cence, ſo that this trial ſhould neither be allovved by juſtice, nor honour : 
and therefore A»ugui7us being provoked by Anthony, did nobly anfwer, that 
if Anthony was weary of his Life, he might take any other way to diſpatch him- 
ſelf. And Sertorins being provoked by Metel/xs, ahſvvered, it was below 4 
General to dyelike « common Souldier : And therefore it may be anſvyeredto 
the contrary arguments, that it is tobe preſumed the Magiſtrat vvill do Ju- 
ſtice in repairing the fame of him vvho is vvronged, nor can 4 Duel reſtore 
the fame that is loſt 3 for a Duel ſhevvs only a man to be reſolute, or deſperat, 
vvithout being innocent, or generous: and it is more preſumable, that the 
provoker yvas juſtlydefamed,and finding himſelf unable to ſurvive the ſhame, 
reſolves to diſpatch himſelf by this plauſe vvay of felf-murder,nor can a__ 
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rake 2 moreeaſy vvay of publifting that 'vvhereit# he vyas 
chat accidefit into the tnotiths of the World! * Though that A& diſcharge or- 
ly fingtlar Cotrbats : And that the Word ſrgulky Combet is propetly btily 4jp- 
plicable to the fighting of tvvo fingle perſons, vyhich is ofly propefly caf- 
led Srguldre tertamen yet this fhgulare tertdiren; or Ningiler Combat is pro- 
perly enough extended vyhere woe fight on a fide. Cognol. in 1. Favorabiti 
ores 86. f. de reg« jur. 


V. Since fighting of fingular Combatsis only declared puniſhable, therefore 
the pivitig. or receiving Challenges is not puniſhable by Death, though even 
that be Iikevviſepuniſhable by the Coancil, Arbit+ari?, as tending to diſtiith 
the peace ; but ſmce the! very: fighring is declared paniiſhable by Death, it fol- 
loyvs heceflarily, that fach as fight bats, are puniſhable by Death, though 
neicher party be kifled: And if EY had been puniſhable by Death, this 
Ad had betn unneceffary, ſincerhat'vvas puniſhable as Murdet before this A &. 

VI. It any perion be killed, rhe libel is forinded both upori the As apainſt 
Mutder,; and this A& apainſt Duels. But the difference betwixt the way of 
Libelling is this ; that ifthe Libel be only foirhded upotithe Ads againſt Mur= 
der, 'then Self-defence is receivable by wiy of exculpation to eleid this Libel, 
becauſe Self-defence there, is not contrair to any quality of the Libe], which 
nitiſt be expreſly proved, for the quality of fore-thought felldhy muſt neceſ- 
fatity be belted til Murdet. Yet ie needs tot be proved, ail { the proba: 
tion of the Defence and Lybe!, ate not contraty. wheteas iri Dnels an expreſs 

rovocation muſt be Tibelled and proved, atid fo the probation of the Li- 

; and Deferice would be coitrary , © 23 was forind iti the. caſe of 
Mackie, in June 1670. where it was likewiſe found that 4 chaiſenge given 
and accepted, did infer a Duel, and it was not fafficient, that the pari 
voked, coming thereafter to the field, was ſet upon, ahd puatih litrard oF hg 
Life by the provoker ; fot though primns inſaltus, be ſufficient to defend 
apainſtfore-rhought fellony i other caſes, yet where there proceeded a pro- 
vocation, it is not ſufficient, becauſe he who was provoked by going to 
the place, verſabatwr 3n i/iczto, and ſo ſhould not have the benefit of Seli-de- 
fence. And if this were allowed, the party provoked might taffly elude 
this ſtatute, becauſe he might accept the challenge : And yet when Fe iSupon 
the place, refoſe ro fight. anti] he were ſet npon by the other, and puteven 
in hazard ofhis lite by him, which method being followed by one Roberiſos; 
a Souldier in I ;»l;thgow's Regiment,he was notwithſtanding found guilty of 
Murder, in Js/y 1673. | 

VI... From this it appears likewiſe that ſuch 2s m1 anſyger to challenges, do 
declare, that they will be in ſuch a place atſuch a time, and if the provoker 
artaque, they will defend themſelves, they fal! within the compaſs ofthis AR; 
fince by declining a formal anſwer, they deſign to cheat the Law, for by al- 
ſiening placeand rime, they in effett accept of the challenge ; and this can 
neither be calleda meer rancounter, nor Self-defence, as is moſt juſtly debated 
by Voet. de duel. cap. 33. queſt. 1. but if any man gettinga challenge, ſhal 
anſwer, thathe will not rranſgreſs the Law, but if the challenger hal ztraque 
him, he will defend himſelf, if this perſon thereafter, in defence kill, he will 
notbe puniſhable by this A&, for Self-defence Joes not leave off to be a legal 
defence, becauſe the perſon attacqued prorriſes he will defend himſelf. 

VIII. Both the provoker and the provoked, killing. are by this A@ not 
only. puniſhable wich Death, but by confiſcation of their Moveables, and 
the prov oker is declared lyable to _ arbitrary puniſhments ol ray 67 ſhal 
think fit, becauſe his guilt is gre» reſt, for the rovoked hath ſtill ts 
leſſened with a cr. of $if-defence. AAEE? wer 
Not only are Seconds art and part, but even thoſe who carried the challenge, 
though 


defamed, hah by 
the occafiort of 
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though they were no Seconds : and yet it may be alledged; that theſe cannot 
be puniſhed with Death, except they were preſent, ſince the carrying a chal. 
lenge isbut an incompleat AQ, &- nudus conatus. But yet it may be anſwered 
that if Death follow upon a Combat, wherein they carried the challenge they 
are puniſhable as murderers, ſince the Crime was compleated by their com- 
lices. In June 1676. David Hamilton was found guiley, though it was al- 
A d that albeit he had come to ſeek the length of his gear who was to bghe 
with his Son, yet that was done but upon deſign to terrihe the other to fight, 
as appears, not only by the ſtrangeneis of the expreſſion, but becauſe he did 
- rear the challenge, how ſoon ever he got it tn his hands: and albeit it vvas 
proved that hedid trip up the Mans heels, who was fighting with his Son, yet. 
that vvas done meerly toend the Combat, he having taken his ovvn Son in his 
arms immediatly thereafter. as 
In this caſe it was likewiſe alledged, that thoſe who were adduced witneſſes 
could not be received, becauſe they had come out of the houſe with the orher 
party to the field; and being very many in number, they might have ſtopt the 
Combat, if they had vleaſed : notwithſtanding of which objction, they were 
received. Bur I conceive,that fince all men are oblieged, as far asin them lyes 
to keep the peace, and hinder, Crimes it ſeems very reaſonable that if many 
who might hinder, dotamely look on, without offering to. redd or ſeparat - 
the parties, they ſhould be puniſhed: and this ſhould hold not only in any of 
the Kings officers who are preſent,orin any who are commanded by them whom 
Co koblerves, to be fineadle, peg. 158. but even in all who are preſent, tho 
the Puniſhment,as to them, ſhould be leſſe,than asto the others,;dem eft facere, 
& nolle prohibere cum poſſis © &* qui non prohibet cum prohibere poſſit in culpaeſs; 


ET. LF -LE.:;.XIL 


Self murder. 


Deſpair,nor Steiciſm, cannot defend againſt Self-murder. 

Furioſity does defend. 

An Endeavour to commit Self-murder, is puniſhable. 

Self-murder may be committed by Omiſſuon, as wellas Commiſſion. 

What Declarator is to be purſued by the Donators, of the Self- Murderers Eſ- 
cheat, and how it is to be proved. 


[. OD Almighty has placed every Man at his Poſt here, and he vvho 
violently tears himſelf from it, deſerves much vvorſe, and is more 
guilty than a Souldier, vvho deſerts his Station : And fince Prin- 

ces puniſh as Criminals, ſuchas kill their Subjects; much more may the Al- 

mighty puniſh him vvho kills himſelf 3 for he vvho kills himſelf, kills Gods 

Subject; and therefore, Nemo eif dominus ſuorum Memtbrorum. The Lavv 

Iikevviſe conſiders him vvho vvould kill himſelf, as one vyho vvould fpare 

none elſe, and condemns an Humour vvhichis ſo dangerous. 

Upon theſe Reaſons, but eſpecially, becauſe God hath forbid Man to kill, 
vvithout making a Diſtin@ion of killing our ſelves, or others; all Chriſti- 
an Nations puniſh ſeverely Self-Murder, as Murder ; for they confiſcat their 
Moveables, and deny them Chriſtian Burials : to which ſome Nations, for 
a further Mark of Ignominy, add the hanging them upon Gibbets : but this 
laſt, our Nation uſes not. | 

This Crime was called «»70x*#'4 by the Greeks, and it was condemned 'by 
Plate, l. 9. de leg. and was at firſt puniſhed by the Heathens, —— Yjrgil +1 

L 5 R 


Wb 0D 


> * . > *%L ” a” 
. , EI, 
#- "Ig 
T5 ' 


__— ,,. wo 
l % 7 a .. 
- JE S r / 
Oo 
6 


Self.murder 


6. FEneid. ſpeaking of Hell, proxima deinde tenent meil; loca, qui fi-i lathum 
Inſontes peperere manu lumenq; peroſs Projecere animas : the Engliſh call him, 
elo de ſe. 
j NS hks who had made their Reaſon their God, and made their Con- 
venience their Reaſon ; allowed the _ of ones ſelf, either to ſhun there- 
by Torture. or Shame, and thought Death a Door, which every man might 
open at his pleaſure : for, ſince death may ſurpriſe a man when he is not ready, 
they reſolved to be fome way equal with it, in forcing it to be ready, when- 
ſoever they pleaſed. And from their prattice ( for moſt of the Romans, eſpe- 
cizlly the Govvn-men, vvere of that Set) flovv'd theſe Roman Lavvs, /. 3. 
F. fic autem ff. de bon. eor. |. fiquis F.ult. f. de pen. By vvhich they diſtin- 
guiſht bervvixt ſuch as killed themſelves, to evite a juſt puniſhment of the 
Crimes for vvbich they vvere accuſed ; and ſuch as killed themſelves, 1edio 
wits, vel doloris impatientia: For the firſt, they puniſht as Murder, but the 
laſt, they favoured vvith a lefſer puniſhment. Nay, and in the Primitive 
Church, many for making themſelves away, to evite thereby Idolatry, or Pol- 
lution, have been accounted as Marryres: Thus the Wife and Children of 
AdauGfss, having killed themſelves, when they were to be defloifred; it was 
doubted, if they ought nor to have been numbred amongſt the Martyres; 
Err ov agifuurrar 445 ayTvees, Cedren. pag. 220. and the like Story is reported by 
Euſeb. lib. 8. cap. 17. of a Noble Lady, who was brought to Maxentins. 
But our Lavv is falous, thatſuch pretexts might be brought, to colour all 
baſe Deſigns; and allowing none to be theirown Judges, has made no ſuch di- 
ſtinCtioh, as was found int the caſe of Thomas Dobbie, cited by Craig. diages. de 
regal. And to allow this, vvere to feed Deſpair, and to make patience, and 
ong-ſuffering, tobe no Vertues: 

II. Yet Furioſity and - Madneſs, ought ro defend againſt all Puniſh- 
ment in this caſe fince a furious Perſon has no will in the Conſtru- 
&ion of Law ; And the Will is that which makes the Crime : nor 
ſhould they be more puniſhed than Infants are, to whom the Law compares 
them. Furyalio defends againſt Treaſon, Blaſphemy, and Hereſie, which are 
more atrocious Crimes, than ſelf-murder, & fa&#i infelicitas furioſum defen- 
dere dicitwr, l. infans adl. Corn. de ſic : and thereforeI cannot well undet- 
ſtand, wherefore in Dobbies cale (' as Craig relates it,,) the Lords repelled 
the Delence of Furioſity, and found that even furious Perions cught to loſe 
their Moveables, if they killed themſelves; but Ithink, the fury there has not 
been ſtrongly qualified, and that it has been but a Speciesof Melancholy : for 
the reaſon given tor that deciſion 1s, becauſe the Lords thought no man would 
kimſelt, if he were not diſtratted : and fo if diſtraction could defend ſuch as 
killed themſelves, againſt confiſcation of their Moveables, it would defend all 
: who kill'd themſeves, and ſo the Law ſhould have no efſe& ; but thismuſt be 
interpreted, of ſome degrees ef madnels, for ſure no man kills himſelf, except 
he who is ſomewhat mad. Nor does Hypocondrick fits, or the firſt degrees 
of madneſs, defend againſt this Confiſcation, but a total Aberation from Rea- 
ſon, cannot bur defend; which 1s alſo clear from the Law of Evgland, 
Bolton. Cap. 11. lib.1. And the differegce betwixtthele two muſt be inferred 
from the various Circumſtances, which attends ſuch Diſeates, and from the 
Declarati-ns of Phyſicians, who waited upon them. 

Whether one who is wad, but has lucid intervals, is preſumed to have kil- 
ed himſelf in hismadnels, or lucid intervals, isnot ſo clear, anddepends much 
upon Circumſtances : but ſincenone uſe to kill themſelves, except under ſome 
diſtemper 3 {o therefore, it is more humane to refer this killing, to have been 
1n the hours of madnels, exceptit can be proved that the killer uſed even in 

his lucid intervals, to wiſh he were dead, orto commend Self-murder, vid.ca- 
bal. caſ. 28g. | 
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NM. An endeavour to killones (elf is puniſhable. as Self- Murder, if the kil- 
ler did all that in him was, to efectuat itz aSit he hanged himſelf, but was im- 
mediatly cur down. And by the Law of Ergland, if a man wound himſelf mor- 
tally though he live year and day thereafter, his goods tallsto the King, Bol- 
tow. bid. I. cap. TO  , 7 7. hs 3 i L 7 | 
IV. Self-Murder may be committed by omiſſion, as well ascommiſſion,thus 
if a man would ſtarve himlelt ro*death, . he might be puniſhe by conbſcati- 
on of his moveables; but the defign muſt be clearly proved, fince as many in- 
nocent people might be alledged, to have killed themſelves, whilſt they have 
faſted, either through pain orneceſlity.. a Ny 
V. Whena mankills himſelf, his Majeſty gifts his Eſcheat, and the Dona- 
tor purſuesa general Declarator thereupon, wherein hecalls the neareſt of kin; 
and he muſt prove there,that the Perſon, whole Eſcheat he has got, killed him- 
ſelf 5 which muſt be proved, byclear and convincing evidences,ſuch as the de- 
poſitions of Witneſſes, or a paper under theDefunds hand, wherein he declares 
the realons of his diſcontent, and why he killed himſelf, which is very ordi- 
nary intheſe cales, wherein they deſign thereby to juſtifie to the world, this 
horrid Ac : Butl think, prefumptions are not ſufficient here, fince this is a 
Crime, except they be very ſtrong and violent , bur if they be fuch, it 
appears, they are ſufficientyto infer Conhiſcation: for though - pre- 
ſumprions be riot ſufficient to prove a Crime, to infer Capital pu- 
niſhment. yet they are oft-times ſuſtained, to infer Confiſcation of Move. 
ables,or other ciyil effefs. And if preſtmptions were not ſufficient in this caſe, 
Self-Murder could never be proved, for the committers chooſe retired places, 
and quiet times, for executing their wicked deſign : and who conld ſay, but 
that if man were known,to have expreſt much dilpair,and thereupon to have 
entered intoa Room, and were found with rhe Door cloſed, and hanging irj 
his own Garter : but that thele preſumptions would infer Confiſcation of 
his Moveables. | ' 
By our pratice,thir Declarators have been ſuſtained before the Lords, upon 
robarion of the {elf-murder, led before themſelves, withour any previous tryal 
before the Juſtices : and ſome think ſuch a previous tryal not neceffar ; for 
all tryals betore them, are by Aſſizers, and dead men can not be tryed by an 
Afſize : but it might be alledged upon the other hand, that ſucha previous 
tryal beforethe Juſtices 3 is more ſuitable to the Analogy of all other Crimes, 
which are all tryed before the Juſtices: And though it may be al- 
ledged, that the Lords juriſdiction 1s here founded, ratione incidentie, and 
that many Crimes are tryed before them, as falling incidently in other civil 
caſes ; yeteven in falſhood, though the Lords of Seffion are Judges competent 
to the deed it telf : yetno mansEſcheat falls upon their Decreet, though he 
be found a falſary by them, till he be alſo tryed by the Juſtices, and the E- 
ſchear falls, as an effe& of their ſentence only. Nor has this exception beer 
yet repelled, as to ſelf Murder, ſo that res ei? adhuc integra, eſpecially it the 
perſons whoſe Eſcheat is craved, to be declared, be yer alive ; fo that he may 
be tryed before an affize, for having endeavoured to kill himſelf : for fortie 
endeavours to kill ones ſelf, are puniſhable by death, though prevented,as 
has been faid formerly, and in that caſe, I conceive that previous tryal before 
the Juſtices, is neceſlar. 
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Paricide. 


Towhat degree reaches Paricide by the Civil Law. 

To what degrees by our Law ? | 

Whether does the AF 220. Ja. 6. Par. 14. extend to Deſcendents ? 
Whether does that Statute extend to Baſtards. 

T he puniſhment of Paricide by that Statute. 

The 20. AQ. Par. 1. Ch. 2. concerning beating of Parents, explained. 
How the murdering of Children is puniſhed. 

Who are repute acceſſory in this Crime, and how puniſhed. 
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I. Aricide is a Crime, which is committed by killing our Parents, againſt 
which,Solon refuſed to make any Law, leaſt he ſhould by forbidding 
it teach the Peopleit was poſſible. By the Civil Law, Paricide was 

committed by killing Aſcendents, or deſcendents in any degree : or Collate- 
rals to the fourth degree. The killing likewiſe of Wife, Husband, or Patron, 
was Paricide by that Law, /. 1. f ht. | 
- BN. With us, Paricide is by the Statute 220. Ja. 6. Parl. 14. puniſhed on! 
in bim who kills his Father, Mother, Good-ſit, or Good-dame; and theÞs 
are by that A&, ordained to be diſheriſhed 3 and their Poſterity, i» /inez 
rea, are incapable of ſucceeding to the perſon killed : but the Succeſſion is 
devolved wpon the next Collateral, or neareſt of Blood ; the perſon guilty 
being convitt by an Afﬀlize. 

From which A, it is obſervable, thatthe Statute is not excluſive of other 
puniſhments : but ſuppoſesthat Paricide is capitally puniſhable, according to 
the Common Law 3 for it were abſurd to think, the puniſhment here related, 
ſhould be the only puniſhment, by which Paricide could be reached. And 
Women for cis Ban their Children, are frequently either hanged, or head- 
ed, asother Murderers. 2. This Act reaches only ſuch, as are convicted by 
an Afſize; and wrrngy ws: | 1664. it was found, that Sir Jemes Oliphant 
being declared Fugitive, for killing his Mother, but not convict by an Afiize, 
his Eſtate could not be gifted by the King :: and in effe&, though he had 
been found guilty by an Afſize, he could not have been Forefaulted, for the 
neareſt Collateral would ſeclude the Fisk. It was likewiſe found in that caſe, 
that the Son could not be Forefaulted, as having murdered his Mother, under 
Truft, for they found that, not to be the Murder, which is declared Trea- 
fon by the 11. Par. cap. 51. Ja. 6. For the Truſt there mentioned is, when 
ſuch as came under the truſt of others, were perſons who would not have 
come within their reach, without ſpecial Aſſurance of Indemnity, and Prote- 
Qion 3 And it is related as a received Tradition amongſt us, that this AR 
was firſt made upon Mackdonald, his killing the Laird' of Mackelive, who 
came tolodge with him, upon ſuch Afurance; notwithſtanding of the Feids 
which were amongſt them. It were likewiſe improper to ſay, that the Mother 
was under the power and afſurance of the Son, and if the power, and afu- 
rance betwixt Parents and Children, could fall under that A&, Par. 11. Ja. 
6. This A& had beenunneceſſar, and there could have been no place for the 
Pain 


Paiti therein Contained for the Eftate of the Fraitor belongs to the Fisk, and 

mM.” "Ie they be donbted, if this At ſhould beextended to Parents killing 
their Chitdren ; 41d aldeir che Starune does not, in terminis, expreſs Deicen- 
dems: Yet tis probable they mey fall under its SanQion 3. Even as the forefaid 
Text, in the Civil Law is extended to equal degrees, with thele expreſt,- ob 
paritetews rationrs. And by that Law, the billing of Afcendents, or Deſcen- 
detits, is Paricide, OY _— 0 _— Rubeick of thiv'AR, 
rurs generally apinſt paricide : nor can it Be denyed, bur paricide is commirted 
| irft their children, and Womb ire dayiyconvideetiercos' 


+ F. 6. juff. oe pub. juldic: the word adfinitatis in this crume, yet 
Theoph. in his Greek 5n#. cod. 4: expreſſes the fame, by the words Ts awres 
#21008 which fignifies ef eFi0nis ct dw 1dfinitaris,and with Theophil. agrees 36. 
erlog.tij. 40. #8! $«79:17wor. and this ſhews advantages by theGreek{ awyers. 

IV. Whether it Yoth extend to Baſtards, may be doubred 3for though it 
be certain, that firice they know their mother, it may be therefore extended 
aozinft _ kill hy, _ Yet fince / their IEICE 
certain, neo ſawn valgs þ, » demonſftrare Z | 
Have no adverb 2 ae Lo, n_ hard the Law ſhould pu- 
mah them, 45 Paricides. But yet Lawyers conclude they maybe punithe, for 
Paricid. Alex. #41ib. 2. de injur. vec. and ſince thisisa Crime againſt the 
Law of Nature, it may be punitht in Baſtards, who are natural 

V. This Crime extends not to Moveables by the At,but by our Law 3 'wher- 
ever the Law finiſhes by death, ir implyes confilcatron, for Moveables fol- 
loweth ll the perfon. And by the Law of France, (from which we have 
borrowed this, and many other things J 44; confiſque le corps confi/que les biens. 

Its probable that upon this Ad, even b woke. be convict of this Crime; 
3s the Lords then thought, it the certification of rhe Letters had born the 
Penalty here expreſt. For albeit probation cannot be led, in abſence of the 
Party, fo fix « Crime upon him, yer this ſeems to be a civil effe&,: which 
Nirkks notaganſt the perſon of the commiteer. 

By the Civil Law alſo, all Murderes were debarred from ſucceedi ſuch 
Whom they murdered. /. cars ratio. F. fin. f. de bonis demnat, which is yet 
obſerved in France, but thoogh wich us there be no.contrary decifion 4 yet 
with usthey are nor debarred, and'ſcing this pain isonly ſtaruted in the caſe 
of Piracide, we may by a natural eenſequence conclude, chatit ſhould nor be 
extended to ordmary Murders. | 

VE. By theA@ 20. Parliament 1. Sefſ. 4. Ch. 2. Beating or Curing of 
Parents, is decared to have been pun by the Law of God, with death: 
And therefore ordxtns, that whatſoever Son, or Daughter, above the age of 
Sixteen, and not diftrafted, ſhall beat or catle his Father or Mother, he fhall 
die without mercy, but if they be wirhin the age of Sixteen and paſt pupillari- 
ty, 'thzy are to be paniſht arbitrarily : From which -it is to be obſerved, 1, 
That &is'Crime is meerly ſtatutory, and therefore ſhould not extend beyond = 
the Deervesof the att to grand-fathers, or grand-children, albeit appellatione 
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$0 Pariciae, 
 fflii & nepos gomprehenditur int favorghilibus: 2+ That arbitrary puniſhmerif 
0 to death,and fo pg be extended in other afts to dezth.3.That 
thoſe whoare not above the ageofPupillarity,are not capable tocommitcrimes, 
nor ſhould be-puniſhed, for they are here asdiſtratted perſons,and 
we — it behoved.to befor ſuch as are againſt 
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VIL. It is very eaſy, and. too ordinary fot: women who bear Baſtards, to 
murder: them; And therefore to obviat this, the Law preſumes {o far, a wo- 
man who has born a baſtard, and has concealed her being with child, - to; be 
guvily of Paricide; if the child be found dead, that it puniſhes her by ſome ex- 
traordinary puniſhment, ( but not by death Jexcept ſhe can prove that the child 
was born dead: Thus it was decided itt Savoy. 1595+: vid cod. fab. de his que 
parent occid.: Def. 11. And with us Lawſon and Ramſey, were both d 
annis 1661. and 1662. even though they wereafſoilzied from the Murdey. 

I think th2t thiswere levere, if the woman openly acknowledge that ſhe was 
with child, though- none was preſent when ſhe brought it forth, and in all 
ſuch. caſes women are admitted to be'Witnefſes. , 

The taking Potions, alſo to.make one part with Child , 4bortum 
procurans, ſhould be a ſpecies of Paricide , in my opinion, fince ſhe 
thus endeavours to kill her own child : and by the civil Law, it was puniſht 
with death. L, Ciceroff. de penis. And thoughthe Do&&ts diſtinguiſh here 
berwixt the uſing ſuch means after the child is quick, orbefore ir, making it 
capital. in the one caſe, but not in the other; yet - they preſume that 
the child -was quick ,, quod- fetus erat arimater and that in odium deli 
quentis, and burden the delinquent to: prove thecontrair , Gowef-de delife cap 
-3. 'min;-32. aſſerts that this is preſumed got to infer death, but Ecclefiaſtick 
puniſhment; and fince to prove the contrair, ſeems to me, impoſlible, I en- 
cline to Gomeſonsz- .his opinion :., but yet the uſing ſuch'means,. even before 
the birth be quick, is arbitrarily puniſhable, asis even the uling means to hin- 
der \conception, * Merfil. ad 1. 6 mulierem ff. de ficar. And in theſe caſes, 
both the. Phyſicians who adtniniſtrats thecure, and the woman who takes,are 
equally puniſhable, Marf.. ibid, | | 
- VEL Sohorridis paricide, that what would be but a degree of guilt in.o- 
ther crimes, makesa compleat crime here; and thus a childs endeavouring to 
poylogi his father, ««» pn Surntn HoYrer [, Baſil, þ. t. and to kill parents by giv- 
ing theni-wounds was puniſht by death in Savoy, C.feb: h. t. though the woun- 
ded: pajenr interceeded tothe contrair. And the Son who bought poyſon to 
poylon his father,though he was not able to give it : Carer. F.homicidiun. nupr. 
128. for which crime, ſuffered with the Son, the Phiſician vvho furniſhed the 
drugs *«4 5 4a7pe; Gyares 71 payer. [,2,ByGl.þ.t. and the perſon vvho lentthe Son 
the mony to buy them : but regularly theſe (trangers are notcapitally puniſhable 
for iuch an acceſſion, except the crime take effet : and this is the preſentcuſtom 
of Nations, though by.the Rowan Lavy, and the Baſilicks, they vvho vvere 
conkcrous or lent the money, of vvere ſurety for money tO be ſo beſtovyed 
-vvere guilty, 3 «wwdSngd; dar-res avre x61 5 eng avry arraniraueres. And yet hewho 
vvho commands a ſon to kill his Father, is not guilty of Paricide, CopolConſl 
36. vvhich-may ſeem {trange; ſince togive poylon to kill a Father, - ſeems e- 
qual guiltto giving aSon command to kill his Father.” Astheſecircumſtances 
highten-Paricide, ſo there arefome vvhich reſtrict the puniſhment, as if the Fa- 
ther ſhould find thathis Son had lyen vvith his ovynmother-in-lavv, and had 
- killed. humarpon that accompt, though not in the very aft, 5 T*7g 707 wer wo;cavorre 
TW evre yajture net 74;to41en; [Lawyers thifk, that he ſhould beonly puniſhe by 
banifhment, .but-not by death, -#nd that generally for whatever crime, 'or 
fault, a father may exheredat a ſon, that the ſame fault will excuſe the father from 
death ifhe kill his ſon. /. divus ff de paricid. & Cabal. caſ. 15. Some allo 
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duty. 
This crime is ſo odious thatit preſctibes not. « werygecrau aarrers tantyoqwrres. 
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TITLE NV: 
Inceſt, Sodomy, Beſtiality. 
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Neſt is defined by the Civilians, to be, feda & vefaria maris famine 

commintio, contra reverentian ſ[anguini debitant. 
Inceſt is divided into two branches, viz. that which is committed againſt the 
Law of Nature ; and into that which is committed againft the Municipal Law 
of the Countrey. Al copulation betwint aſcendents and deſcendents, fuch 
as Crand-father, Father, Mother, Son, Daughter, &c. is by all acknowledged, 
to be Inceſt againſt the Law of Nature: Bur it is controverted, whether the 
Brothers lying with the fiſter, be Inceſt againſt the Law of Nature : And the 
Roman Catholicks alledge it is not, becaule it was allowed at the beginning ; 
and therefore they conchide that the Pope may diſpenſe therewith; And this 
is the firſt difference betwizt that Inceſt which is committed againſt the Law 
of Nature, and that whichis committed againſt the Municipal Law. 

The ſecond difference betwixt them ih the pain of Inceſt when it is com- 
mitted againſt the Law of Natiire, is : but when againſt the Munidipal 
Law, it is only deportation, /. 5. f. dequeſt. 

The third difference is, that Inceſt committed only _ the Municipal 
Law, igezcuſed ( itt a wotnan, in figure trairimenit ) but ignorance of the 
Law of Nature is not; But the man is inexcuſable in either, Mathews hoc 
tif. nam. 5. 

The fourth difference is, that if a Marriage contrated, be reſcihded, as in- 
ceſtuons, altthe committers goods are con if the Inceſt be committed a- 
gainſt the Law of Nature: but the Tocher and Joynter are only confilcat, if 
the Inceſt be only committed againſt the icipal Law, Mathens. 

Il. Our Law does not obſerve the above-written diſtinfion, but itis uni- _ 

Statut. 4F 14. p. 1. J. 6. That whoſoever pollutes his body with 
fch perſonsin degree, 2s Gods word doeth contain im the 18. of Leviticas, 
ſl»all be puniſhed with death 5 Albeitby theſe words of the a&, whoſoever a- 
buſes his body, it would ſeem A attually copulat, are only paniſh 


able by this a&: YetT' think nds coatus,or endeavour,is puniſhable by death, 
as. it is in Sodomy;in which;endeavour is puniſhable, by the opinion of the Do- 
tors, though by the Law of Erygland, Sodomy requires habniſſe rem venereen 
& puerim carnaliter cognoviſſe, Cook. p. 59. albeit the manner of death is 
not expre{t in this att, yet praick hath determined the {ame to be hanging ; 
,$inthe caſe of Barroch, who was hanged for commirting Inceſt with his own 
ciſter, Deremb. 8. 1641. And'of Fear Knox, who was hanged for commit- 
"i0g Inceſt with her husbands brother May 1646 Sometimes it 4s likewiſe pu- 
eniſied with” heading, as in the caſtof Tamts Streng, who was beheaded for 
committing Inceit with his brothers daughter, the 4. of April 1649, + 
* HI: Sodomy, is whien a man lyes with a man, for which both are punifh- 
able by death, /. cum vir nubit C. de adult. they are burnt in France and $4- 
voy, 4: Gothofred obſerves, by the 25. aft : Henry the 8. Sodomy is decla- 
red Fellony, and. the puniſhment of Fellony by the Law of England, is in 
all caſes to be hanged bythe neck trill death. *. 

Though Carpzoryns; and tne other DoGors, are of opinion, that confefſli- 
on alone 15 nota ſufficient probation in this Crime, except other preſumpti- 
ons concurfor clearihg that the Grime was truly committed, yet with us the 
confeſſion it ſelf, without any other nicles,” is ſufficient to infer the pu- 
niſhment of death except the confefſor be known, or at leaſt ſuſpeted to be 
diſtempered. | : 

Maitrupatio eit ubi quis propriis manibus aliove inſirumento ſe polluit & pu- 
nitur wt ſodomia. Carp. Part. 2. Queſt: -76. hacipananen'eſt in uſu NOS. 

IV. Beſtiality is, when a man lyes with a Beaft, which the Romer: alſo 
niſhed with death,and in which ſome Lawyers affirm the endeavour isas high+ 
ly puniſhable, as the Crime it ſelf, affe@us ſene effe#u. Papor. lib. 22. tit. 7. 
art. 1. Dambhand. cap. 96. n. 16. "Which opinion they found upon the a- 
trocity of the Crime : and it ſeems that he deſerves nor to live, who could 
Harbour ſuch horrid Ro but eſpecially if he did all that was in his pow- 
er to put his deſign in practice, and was only letted by ſome interveening ac- 
cident 04 dASY/ELOpeeryos, W Tos xT1voBaTs. Bur yet other Lawyers conclude, that even 
in this crime the endeavour is puniſhable by a leſs ſevere puniſhment than 
death : which ſeems clear by /. 1. 4. fin. ff. de extraord. crim. qui puers' ftu- 

m abdnFo ab eo velcorrupto comite, perſuaſerit, aut mulierem prellamvoe inter- 
pellaverit, quidve impudicitie gratia fecerit, Go flagitio punitur capite,ing- 
perfe@o in inſulam deportatur, And though in hotter Countreys, where Cu- 
ſtom and Climart, lefſens this Crime, the Crime is by their Lawyers thought 
puniſhable leſs ſeverely ; yet with us death ought to puniſh it, if the delin- 
quent was only letted by others. 

And in both thir crimes of Sodomy and Beſtiality, witneſſes who are lyable 
to exceptions will be received, becauſe of the atrocity of the crime. Boſ. 
de judiciis. 

We have no particular ſtatute for puniſhing either Sodomy or Beſtiality,for 
they are Crimes extrordinar, and rarely committed in this Kingdom : but our 
Libels bear, Thar albeit by the Law of the Omnipotent God, as it is declared 
in the 20. c. of Leviticus. As well the man who lyeth with mankind, as the man 
who lieth with a Beaſt, b* puniſhable by death. Yet &c. The ordinar puniſh- 
ment in both theſe, is burning, and the beaſt is alſo burnt, with which the 
Beſtiality is committed : as in checaſe of James Fiddes, who being convitt of 
Befriality, was ordained to be burnt in the laſt of May, 1650. And Major 
Weir April. 1670. Yet ſometimes it is only puniſhed by hanging, and thus 
Job Loggie was only hanged in July, 1642. and Fames Wilſon was only 

anged for rhe ſame crime, 15- Feb. 1649. which laſt- Sentence bore, that 
the execution ſhould be very early in the morning,and ordained the Mare with 
Me which 
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which the Buggety was committed, to be drowned in any Moſle of Loch, 


TITLE XVLI 
Raptus, Raviſhing. 


The Nature of a Rapt deſcribed, and its puniſhment. 
ao the violent lying with a Woman, without the carrying her away, be 
4 ' 
If the ae « Woman away upon any other Accompt than Luſt, be a Rapt: 
If the carrying her away without lying with her, be a Rapt. 
i « Womans carrying away a Man, be a Rapt. 
hether « ſubſequent Conſent purges this Crime. 
Some Init ances of the puniſhment of this Crime. 
Whether the Parents conſent not being obtained makes a Rapt. | 
Whether Minors, and ſuch as force common Whores, be puniſhable for 
Ropt. 


WW 


Ox Oo ou Þ> ww 


Apt or Raviſhing, is that Crime, which is committed in the violent 
carrying away a Woman from one place, to anqther, for (atisfying the 
Raviſhers luſt : And is in the Civil Law puniſhable by death, /. wr. C- de 
Ropt. virgin. &c. In our Law, it is one of the four Points of the Crown; 
that is to ſay, the Cognition of it belongs only to his Majeſties Juſtices, and 
not to any other Judge; R. Maj. l. 1. cap. 1. N.6. and is puniſhable by death, 
and confiſcation of the Commitrers Moveables, For albeit I remember not that 
the puniſhment of death be expreſly appointd for itz Yet in the 8 cap. L 4. 
R. M. It is ſaid expreſly that it ſhall be puniſhed as the other Crimes above 
related, and theſe are Murder, Treaſon, and Fire-rifing ; which are all capi- 

tally puniſhed. And by the A&. 4. P. 21. F. 6. Itisdeclared, that albeit 
the Conſent, and Declaration of the Woman raviſhed, declaring that ſhe 
went away of her own free will, may free the Commirter from capital Puniſh- 
ment: Yet ſhall ir not free him, from ſuch arbitrary puniſhment as his-Ma- 
jeſty ſhall inflict, by Warding, Confiſcation of their Goods, or impoſing up- 
on them pecunial Mul&s. Which A& infinuats that the Crime is otherways 

Capital, elſe that A& had been unneceflar. 

IT. The Definition given ofa Rapt, /. 4. c. 8. R. M. is, that it ische unjuſt 
oppreſling of a Woman, by a Man, againſt the Kings peace, in whichit differs 
from the Civil Law ; at leaſt from ſome DoQors, who alledge, that lying 
with a Woman, or abuſing her body violently, is not a Rapt, except ſhe be 
carryed frorm one place to another: Albeit they do confeſs, that this Violence 
is puniſhable by Deportation, or Baniſhment, and is, as ſome affirm, ox 
Raptus, ſed Stuprum, 1. 3.C. dead leg. Jul. de vi. But yet other Lawyers, and 
chiefly Mathers, do conclude, that albeit the away taking, and the forcing, 
or violent abuſing a Womans Body, be differently puniſhed z yet they are 
degrees of the ſame Crime, and both are Raprs : But according to our Law, 
both are Rapts, and both puniſhable by death. Neither does our Law make 
. any diſtindtion, inter Raptores, & deforciatores mulierum, betwixt Raviſhers, 
and Deforcers of Women; and it were moſt gnreaſonable, that he who de- 
flowres a Woman violently, ſhould not be as ſeverely puniſhed, as he who 
only carries her from one place to another : for as the perſon raviſhed looſes 
M 2 more 
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moreby that abuſe, than by her Tranſportatign z fo it were ablurd, that 
ans ad crimen, ſhould be more nn niſhed, than effe@us A 2 of 

that the accompliſhment of the Crime ſhould bez lels guiltthan the Preparati- 
ons toit: amongſt which this Tranſportation is but one. 

II. If the Woman be taken away upon any other Accompt than that of 
Luſt, it is not a Rapt, and {o it ſhe be very old, or ifthe Away-taker had a 
quarrel againſt her, it is nota Rapt, Decizs concil. 234. 

[V. 2»er. What ifthe Rayiſher didnot carnally know the perſon Raviſhed, 
whether 'in that caſe, the Away-taker be puniſhable as a Raviſher capically? 
And albeit theordinar Diſtin&ion be, that if he did nor, becauſe he could not, 
then he is puniſhable : but if it was in his power to have defloured her, bur 
abſt ained, then hejsnat ta be puniſhed capitally, but only arbitrarily, Car, 
F. raptus nur. 4. YetT think, that in our Law he is In no caſe to be puniſh- 
ed capitally, except he defloured her ; For 1. Inthe foreſaid 1. cap» /. 1. R. 
M. it is ſaid, that affe&ns ſane effeFu, is puniſhable in Treaſon, becauſe of the 
great wrong done to the whole Kingdom : But this Reaſon cealerh in Rapts, 
and when Rapts are ſpoken of, in the immediat next Verſe, this1s not repeat- 
ed. 2. The gloſs upon the Word, oppreſfied by a Man, /, 4. c. 8. interprets 
Oppreſiion to be Suppreſſion, or Corruption, and in the g Verſe of that Chap- 
eer,it is rendred Corruption,&it is ſpaken of there, as fedatio wulieris & pollu- 
tio. 3. , By the Norman Law, with which our old Cuſtoms have much Con- 
tingency, Rapt is called depucelement des femmes a force, I. 12. c. 1. Yet - 
think that any (uch wrong done to a Woman, 1s puniſhable, Fangwuam erimen 
iu ſuo generez and after the Crime of Rapts, or Raviſhing is ſpake of in that 
Chapter, it is faid v. 8. That if a Woman accuſea Man of any other wrong 
done tg her body, ſhe will be heard. 

In that Chapter 4lfo, it is appointed the Woman raviſhed go whilſt the 
Crime is recent tq the next Town, and there ſhew to haneſt, men the Blood, 
or other wrongs done her, and thereafter go to the Mair of the Lordſhip, or 
to the Toſcheoderoch, which Skeer, ad R. M. /. 1. c.6. Interprets to be 
Serjendus caries, but Beeth. in his _ calls them latrunculatores, or the 
taker of Thieves : And thereafter to the Sheriff, and laſt of all tathe Ju- 
ſtice : But the form now is only to raiſe Letters, as in other Crimes, before 
the Juſtice. And albeit of old, ſhe was obliged to infiſt within 24 hours, #»- 
tra unam noiem, elle not to be heard, c. 10. {. 4. R. M. Yetthat is now an- 
riquated by Cuſtom ; Albeit it was a ſtrong Preſumprtion in the opinion of 
the Doors, and is ſo in our Practick, that the Purſuit is malicious, when 
it is delayed 3 forit is moſt prefumable, that 4 Woman would not conceal any 
time ſuch an Injury. 

V. It is doubted much among the Doftors, 1f Women who raviſh men are 
puniſhable as Raviſhers; And albeit our Law ſpeaks ſtill of raviſhing Women, 
yet I think that as women are guilty of Man-ſhughter, ſo women may be 
guilty of this Crime ; and by the 9. v. c.8. R. M. It will appear that this 
was defigned for both Sexes : Albeit I think it be not puniſhable by death, 
ſeing it cannot take cffeft, except the Man pleaſes, &- affeFus ſie effeFu non 
punitur capiteliter, in hec crimine. 

VI, & VII. By the opinion of Lawyers,the ſubſequent conſent of the Women 
raviſhed, did not abſolve the Committers,Cim. i» l. wr. h. t.And albeit by the 
Council of Trext, Marriage may be contracted lawfully betwixt them, yetthe 
Commuter 1s {till puniſhable ; and by the forefaid Law C. de reptu, the words 
- are, nec fit facultas rapte raptorem ſunm ſibi maritum expoſcere. But by the 
foreſaid Ad. F.6.P. 21. this queſtion is determined with us, for that con- 
ſent only ſaves from capital puniſhment, for the Committer may be put to the 
knowledge of an Inqueſt, cither at the inſtance of his Majefties Advocat, or 
. the 
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the Parentsor neareſt kin, from which AC it may be obſerved. 1. Thatthe 
Advocat or neareſt of kin- may 11ſt, wihout one anerhers concurie. 2. 
That if the nezre(t of kin do notinfiſt, they who are in remoter degrees can- 
not infiſt in this eaſt, ahd Qfive thatthe Raviſher maybe put to the know- 
ledge of an Aflize,atthough theWoman dectire that ſhe was not raviſhed Albe- 
4 I think that before any {uch-conſene de dedlated, any of her Friends may in- 
fiſt, !. xr. C. de rapt. &- 7 pater injuriam remiſerit extranens reum' poſtulare 
poterat. 3. Except it be proved thatthe rapt was committed at firſt, without 
conſent of the woman, and neareſt ofkin, it is moſtpuni(hable. It may be ar- 
gued, thatif cither the neareſt of kin, or ſhe, conlented before the it is 
not puniſhable : and it is probable, thatif rhe neareſt ofkinconſenced, though 
the woman did not, the away-taking is not capitally puniſhable z for where 
the neareſt of Kin, and parents conſent, the raviſher deſerves not fo ſevere a 
puniſhmenras death. 4. Becauſe the womans conſent is ſohard to be known, 
for ſhe might have art firſt conſented, albeit ſhe cryed or reſiſted upon defign 2 
Therefore [think her Oath ſhould be firſt required,8& if ſhe be conrent to ſwear 
that ſh? went willingly alongft, thatſhould, in my judgement, preclude the 
urſuers from any further purſuit ; or if they can prove that there was any de- 
of marriage amongſt them, previous tothe away-taking, Mar ft. conſt. ibi 
& Boſs. de rapt. N. 17. 5. Sinceby the forelaid AQ, it sfaid, that if any be 
purſued as art and partof rapt, the womans conſent inthat caſe (hall free them 
from capral puniſhment, it may be doubted if the Womans Conſent will 
free from capital puniſhment, him who is purſued as principal ator; ſince the 
att isnot expreſs as to hit, and ſince he deſerves not ſo much favour as the 
complices do: Bur yet Iconceive the ſame favourſhould be extended to him, 
both becauſe our Law equals principals and complices, and becauſe the Do- 
ors, and the Laws of other Nations extend this : Before this a@ by the 8. 
cap. R. M. I. 4. And yet it is declared there, that it ſhall be Lawful to the 
parties to marry with his Majefties conſent. The Arbitrary puniſhment al- 
lowed his Majeſty by the foreſaid at of Parliament, 7. 6. is not interpret (o 
that his Mijei#y ſhould be perſonally conſulted, But His Maje#es council 
* ſupplies that in his abſence; as was found in the Baxters caſe, 1666. 
VII. Albeit this crime be capital,and that Wi/lliaze Bannantine was hanged for 
raking away the Laitd of Achingters daughter, 5. July 1596. yet Ifind that 
John Kincaid having come inthe Kings will, Feb. 1601. for raviſhing1/obel 
atchiſon, a Widow, the King only fined him in 2500 Merks. Hary Speed 
was hangd 20. Feb. 1639.quia laceravit pudenda pueri, which crime, Jal.Clz. 
Gothofred, md others, affirms to be alſo capital in their Countries. 

I find one Licutenent Ker, prac for raviſhing and away-taking Robert 
Cumnittghame, 6. Feb. 1640. but this is rather a ſpecies of P/aginw than of 
Rapt. 

IX. Since minors are puniſhable by death for adultery, mnch more ought 
they to be puniſhable by death for a _ fince the injury is there both more 
atrocious, and more unnatural; and C arp. pert-.2. queſt. 75. givesus ſeveral 
| Inſtances where this Crime was capitally puniſhed in mmors, where he like- 
wiſe tells ns, that to force even a common Whore is capitally puniſhable, tho 
it may ſeem that they are infre legum obſerventiam, and they onght not to 
have the proteCtionof the Law, whooffend againſt it. 
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TITLE XVII 
Adultery. 


The definition of Adultery, end whether the lying with an unmarried Wo-- 
man, or with «a Whore, be ſl 
The puniſhment of Adultery, by the Law of God, and our Lew. 
The ns betwixt ſingle and nottour Adsltery. 
Whether death can be inflifed for ſingle Adultery in Scotland. 
Whether the Marriage ought to be proved. 
Who can be puniſhed as acceſſories in Adultery. 
What Probation is requiſite in Adultery. 
Whether a Decreet of Divorce before the Commiſſaries is ſufficient to prove 
Adultery in a Criminal caſe. 
Whether he who hearing his Wife was dead, married another, be puniſhable 
45 an Adulterer. 
io Whether a Purſuit being intented for nottour Adultery, and fongle Adultery 
only proved, if the ſengle Adultery can be puniſhed in that caſe. 
it How adulterous Children ſucceed. 


Dultery is a Sin; whereby Men not only violat the ſecond Table, in 

A wronging their Neighbour, by ſtealing from him his quiet, his good 

Name, the Aﬀection and Perſon of his Wife, endeavouring alſo oft- 

tymes toſteal his Eſtate for the Adulterous Children 3 But is likewiſe a breach 

of the firſt, in breaking of that Vow which was madetoGod in Marriage,and 

contemning that holy and mighty Majeſty, who was then called upon, as 
Judge and Witnes. ; 

I. Adulterium et vitiatio alterius thori, the Violation of anothers Bed, 
and is committed by a married perſons lying with. one unmarried, or an 
unmarried perſon lying with one who is married. For albeit by the 
the Civil Law when a Man who was married, did ly with a Woman who 
was free, that was judged to be no Adultery; And albeit the lying with a 
Whore, by the Civil Law was ry no Adultery, /. 22. Cod. hoc tit. Sj ex 
que ſiupro tibi cognita eſt & paſſum venalem formam exhibuit ac proſiitut ane 
meritricio more vulgo ſe prebuit adulterii crimen in ea ceſſat. Upon which 
Law the Doftors conclude, that though he who firſt debauſhed a Woman 
with adultery, be puniſhable as an Adulterer, yet theſe who did thereafeer 
debauſh her, cannot. Farr. Queſt. 141. num. 85. Yet this is againſt both 
the Law of God and our Law, for the lying with another Mans Wite is (till A- 
dultery, but ſoit is, that though ſhe be a Whore, yet ſhe isanother mans Wiſe. 
Nor is the Marriage diflolved by the Adultery 3; And yet I think, that if the 
Woman with whom the Adultery is committed, was at the time when the 
ſame was committed, living as a common Whore, and the Committer was a 
ſingle Man, who knew nor of her being married, his puniſhment ſhould be 
ſomewhat moderat upon that accompt 3 But if the Committer was marri- 
ed, the Crime is the ſame, whether the woman was a Whore or not, ſince it 
Is ſtill a Violation upon the Manspart. To ly likeways with a mans betroth- 
ed, or promiſed Spoule, or as we ſay, his Afﬀidat-Spouſe, is' Adultery, »a#: 
nec violare licet matrimonium, nec ſpem matrimonii. l. 13. F. din. 6. Fe. h. t. 
which agrees, as I conceive, with Dex. 22.23. Where he who lyes with a 
berrothed Virgin, ſhould be ſtoned as an Adulterer, becauſe fayes ver/e 24. 


he 
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he lyes with his Neighbours/Wife. And he who lies-with a betrothied” Vir- 
gin, who is to be ſhortly married, renders the Succeffion as doubtful as he 
who lyes with a married Wite. | 

{The puniſhment of Adultery by the Civil Law,wasdeath,as ſome think;by 
the Julian Law, relegetio, or baniſbment, as others think; but certainly the 
pain of death was the puniſhment to be inflied, by that excellent conſtitu- 
tion, leg. qramvis cod. hoc tit. Albeit thereafter Fuſtixian did by the 134+ N: 
cep.11. remit to the woman the pains of death, and ordain her only tobe 
impriſoned in a Monaſtry. : | | 

By the Law likewiſe of moſt Nations, adultery is only puniſhable by pe- 
cuniary muldts : Albeit by the.Law of God it waspuniſhableby (toning both 
maniand woman to death, 20. Dent. 22. Which puniſhment ſome think 
likewiſe to have been abrogated by our Saviour, becauſe when the woman 
accuſed for adultery was brought before him, he did diſmiſfſe her without any 
puniſhment 3 but this is very groundles, for our Saviour came not to be a Judge 
in ſuch cauſes, as himl(elt declares : and though he had been a Judge, yet ſhe 
wanted an acculer. | 

HI. Our Law divides Adultery, in that which is notour Advltrey, and 
fingle Adultery. Notour Adultery is by the 74. AZ. Parl. 9. &. Mary. de- 
clared to be puniſhable by death, after premonition is made to abſtain from 
the faid manifeſt arid notour Crime ; which premonition had its origin from 
Auth. ſs quisC. ad |. 1. de adult. by which it * was lawful for the Husband to 

kill bim who was thrice premoniſhed not to converſe with his Wife. And 

in effect, the deſign of that At was only to puniſh a horrid abuſe, .which 
was then ordinar, viz. the taking away other mens wives,and keepitig them 
openly as their own, to the great contempt of Law. Yet by the explication 
of this A&, which is given by the 105. AZ. 7. Parl. F. 6. That is only de- 

Clared to be notour Adultery, where, 1. There are Bairns one or moe 
procreated berwixt the Adulterers. 2. When they keep company, or bed 
together notoriouſly known. 3. When they are ſuſpefted of Adultery, and 

thereby gives {1:nderto the Kirk, whereupon being admoniſhed to ſatisfie the 

Kirk, they contemptuouſly refuſe, ang for their refuſal they are exconimuni- 

cat : If either of which three degrees be proved before the Juſtices, the com- 

mittersare puniſhable by death. From which A&it is tobe obſerved, 1. That 
though by the firſt aft premonition to abſtain was ſtill ro-be made in all caſes, 
yet in neither of the two firſt caſes here related it is declared necefſary. But 
finceit was notlawful to kill him who was premoniſhed, and thereafter con- 

verſed, except they converſed in ſuſpect places, Gribald. de homicid. num.1 1. 

It ſeems that in neither of theſe Statutes converſation ſhould be criminal, even 
after prohibition, exceptir be in ſuſpect places. . 2. The Juſtices are only de- 
clared to be Judges to the nary Adultery, and therefore it may 
be controverted, if Lords of Regality-be Judges competent to the cognition 
of it. 3. This A& does not exclude capital puniſhmentsin other caſes of A- 

dultery, but only ordains that theſethree degrees ſhall be puniſhed by death. 

And fince there are other caſes more grievous to the party injured, -and more 

ſcandalous to the common-wealth ; it may be argued , that the paniſhmenc 
of death ſhould likewiſe be extended to them ; as for inftance, to commit 

frequent Adulteries: And it appears it 1s upon this account that the ſentence of 
death was pronounced againſt Sir John Stenart. for three Adulteries; 1 5: Au- 
guſt 1628. Asalſo, Iſobel Humilton being purſued in Fuly,1647. for Adul- 
tery, and having enatted her ſelf never to return, under the pain of death ; 


ſhe having thereafter returned, was immediatly, without any other Proceſs, + 


by an order frotti the Juſtices, execute in A#»o 1649. |: 
M 4 | AE Iv: 


"104 
-4 « et. « 
. R - * _— 
= : - h 
_ a..." 
= a» $ 


* <0 
YT. 


AF IV. And albeit there be no expreſs Law for infliting death in other cafes, 
upon ordinary Adulterers, yet I {ce no reaſon why the Juſticesmay notas well, 
for the good of the Common- wealth, inflict death, without any expreſs Law 
here, as they do in Theft, and other leſs Crimes : And aneffet, Adultery 
includes Theft, as I ſaid formerly ; and albeit inclafro vnins eit excluſio altr- 
rins, andthat it may be argued, that by the former AQ, appointing death 
in the caſes above cited, the puniſhment of death is thereby excluded 1n other 
caſes : yet to this it may be anſwered, that the foreſaid rule is only a Brocard 
and hath only the ftrength of a preſumpticn, and therefore take only place in 
favourable caſes, but ſhould not be extended in prejudice of the Law of God, 
which y ordains Adulterers to die. And in the foreſaid 74. A&. 9. 
Parl. 2. . Iris declared that this A& ſhall bebut prejudice of all other 
Ads and Laws already made, with all rigour; but I can find no other A& 
madeprior to that anent Adultery, whereby the puniſhment is limiced ; and 
cherdpre I believe that that A&t relates to the puniſhmentrelated to by the Law 
of God : At the leaſt I think that the Magiſtrate is leftto bis own freedome 
to confider circumſtances. And whereas it may be alledged that if ſingle A- 
dultery were puniſhable by death, theſe Ads had been needles. To this it 
may be anſwered, that the deſignof the former Acts was to neceffitat the Ma- 
giſtrate alwayes in the caſes expreſt in that A to infli&death, and not to um- 
wer them only to doſo ; And ſeing fingle Adu 1s puniſhable by the 
Lagiſtrar, ſometimes by baniſhment, as in the caſe of an Ergl;fh woman,in 
Decemb. 1668. ſometimes with ſcourging, as inthe caſe of Ridpath, Deceav. 
1642. And ſometime with fining, asin the caſe of that woman who commit- 
ted Adultery with George Swintoun, in Anno 1666. _—_ there be no ex- 
s Law warranting them to inflict thele puniſhments, and vvhereupon the 
r{uer is forced to fund his Summonds upon the Law of God, and Lavv of 

Nature, upon vvhich Lavyv they are ſuſtained, vvithout citing any Munici- 
pal Lav, as in the caſe of that.Engliſh'vvoman : I fee no reaſon vvhy they 
' may notby the ſame Lavvs infli& likevviſe the puniſhment of death. Albeit 
the foreſaid puniſhment of death be appointed incaſes of notour Adultery ; 
Yer the Council does uſe to mitigate the puniſhment, and fo they ordained 
only Ridpetha Tinker, though he vvas found guilty of double Adultery, in 
keeping another Tinkers Witetvvo years, to be only ſcourged, baniſhed, and 
burnt on the cheek, December. 4. 1662. But the reaſon here vvas, becauſe 
Tinkers are in effect vile perſons, vvho are ſeldome ever lavvfully married : 
Andin ſuch Ifind of old, Adultery vvas not puniſhed by death, as /. 29. C. 
h. t. vvhere Adultery committed vvith a Tayerner is not puniſhed ſeverely 


quas vite vilitas dignes legums objervatione non credidit, & erant infre hogwne 
carawe. And ſome reſpett vvas likevvays had here to that abfutd cuſtom a- - 
mongft Tinkers, of living iſcoutly, and vfing one anothers Wives as 
Concubines. The Council ſometimes do hkevvite baniſh perſons for 
vvithout fuffering them to come before a Juſtice Court, even yvhere notour 
Adultery might be proved againſt them, as in the cafe of Jeals Thyre an En- 
iſh man, for committing Adultery vvith Margaret Hamilton, vvho at her 
death confeſſed that the faid Thyre had lyen feveral years vvith her, and that © 
he had alienat her affe&tion from her Husband, vybich mduced her, though : 
vvithout his accefſion, to kill her Husband, and that ſhe had feveral Children by _ 
him , all vyhich in effect vvere great aggravationsof the Crime, arid he deſer- © 
vedvvell to have dyed. Fromthisit appears that the puniſhment ofordimary - 
Adultrey is arbitrary, and nſeth to be imflifted, either by haniſhatene, whip- 
ing, fyning, or impriſonment. If a perion beonly bantthed for aduleery,and 
return again without leave here, the may be execnre; and thus the Juſtices foutdd - 
by advice of the Council, in the cale of Grifſe! Hamilton, December 1649. on 3 
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*- 5f Adultery be complicated with | an ein, he guile.is. thereby o 
] — the Crime-may be capitally, punaſhed 5 Thus Mirgeret. Thomlan ++ 
was, execute for committing Adylcery with a Miniſter, apd. torfalityinges- 
Teſtimonial, ta the, end ſhe might get her Child Bar ized, AM ; #8» 446, 7 | NN, 
V. Since Adulcery is only committed berwixt married perſons, ie-isthere- , © 
fore requiſite that the Libel in Adultery. bear, that ſuch perſons. were married; © © 
and one of the ordinary taults commited by the -Purſuerin this Crime is,they © 
ſeldom ever lead Witneſſes for proving the marriage, without which beprq- 
ved, -or be notour to the Afſize, they ſhould nor fyle the . Fannel, though 
Copulation be proved. But though the marriage be not juſt, but © | 
marriage, Or watrimonium putativum ( as Lawyers call it _) yet the; 
lation even of that marriage, will infer Adultery. - Asfor inſtance,” if a:man 
not knowing the relation,ſhould marry within the degrees deſcendent 3. though 
there be in that caſe no lawtull jr arhgy. 3 yetif either of theſe parties who are 
married, ſhould ly with any other, they will be guilty of Adultery, Crazet. 
Confilio 205. num. 36. The reaſon whereof 1s, becauſe the committer did 
all that lay in his power to commit. Adultery, which isthe main thing to be 
looked to in Crimes, . #4» propoſita maleficis diitingunnt.' And trom: this 1 
am much inclined to think, that coratyr, 'Ox-an endeavour to commit Adul- 
tery,ifthe Adulterer did all that in himlay to accompliſh the faid deſign,makes 
the comminter guilty of Adultery, .ifthat deſign was brought the length ofbe- 
ing in, aftu proximo, 3s Lawyers Call it : though in that caſe 1 think the ri- 
gour ofthe ordinary puniſhment ſhould be ſomewhat remitted : * & bac at 
zentatio eft puniends pana extraordineris judicis arbitrio. Tiraquell. de panics, 
Caf. 39+ & 49. He who allowed his houſero the Adnlterers for perpetrat- 
Ir Por Crime, is puniſhable as an Adulterer,” and he who ar ooo hum 
fr, oval for con'ulcting about: the committing of it, though it was noc 
committed, is puniſhable as an Adulterer, 5 «1x& Twayures, Bafpl, L. 11. ht, 
whoretains his wite, after he finds her committing Adultery, and lets go 
> Adulterer, is puniſhable as a-Punp, /. 30. ibid. Bur this is not in ob(er- 
ance,'with us, except the Hugsband took money to conceal the Adultery,and 
therefore that Law doth well determine, that he who remits the injury for 
money, .5 ##4&r /1« worxuer for, is puniſhable as an Adulterer, but not he 
who remits it freely. 
E. ; VL: Hewhbo gives warrand, and order, or hiresothers tocommitAdulte- 
EX ilty, and deſerves the ſame puniſhment with the Adulterer, accord- 
Ing tothe opinion of all Lawycrs. And in effet, he is more guilty, ei 
ts the natural tentation of the Adulterer, and commitsthe Crime neck 
outofmeer malice, and in ofthe Law : And therefore Lawyers 
de, that the Husband ing aut; or hyring othersto commit Adul- 
cannot purine. his Wiſe for Adultery which he occaſioned : and 
it be: ledged againſt Rocheid be could not purſue Elizabeth Mair 
AWike, becauſe in effe& he had hired athers to lye with her, and ſo was 
= Love. it wasaniwered, 1. Lenocininm was only in thecaſe, abi maritus qua* 
=... £ is de Arbore #X0ris, 799 Myer eve paixties 716 avs ywram& of keeps 4 
Wi ordel, or proſtitutes her for money. 2. This exception could only exclude 
= the Hadband from purſuing a Civil ſuit of Divorce, but not from purſuing a 
tor Adultery. 3. Though it excludes rhe Husband from a 
_ Craninal-Puriu, - 3t.could only exclude him from ſuch-a Criminal purſuit, as 
-- was antented upon theſe Acts of Adultery to which ſhe was tempted, or which 
"> fiecomminced: with her Husbands conſent, but nor from ing her up 
| fs as (bs had committed formerly; without her knowl 
he Advocar concurred inthiscaſe , who, nor the publick Intereſt 
by wenn: COR ER nd.: 
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' -which teply the deferice was repelled. But to examine this Interloguntor, Tt 
- is certain that the fourth reply Was per /e relevant, for certainly the Advocat 
might have concurred without the HusVand, the Lybel being conceived in the 
Advocats natne, as well as the Husbands, but not otherwiſe : But as to the 

other replyes, I think they were notrelevant per ſe, for it were moſt unjuſt 

that the Husband ſhould have liberty to purſue that as an injury, which he 
himſelf had occaſioned, nor ſhovild he be allowed to call that an injury done 
to his wife, the like whereof he himſelf had ſolicited wich Money ; And ſe- 
ing in Law, that Husband who conſents to his wifes Adultery, is called Leno 
of Pimp,much more ſhould he be repute guiley of being a Pimp or Baud,who 
invitesor hires others to lye with his wite; & certainly as it isa greater crime 
to hire others to lye with a woman, than to lye with her himſelf, becauſe there 
is not ſo great temptation in the one as in the other, ſo cettaivly there is 
moreof crime and malice in giving money, then intaking money in this cafe, 
fince money may te taken our of poverty, whereas it never can be given with- 
malice. | 

» Lawyers relate, the caſe of a French man, who to prove Adultery againſt 
his wife, did geld himſelf, and did Jet witneſies ſee he was gelded, where- 
upon his wife being with child 15. Months thereafter was purſued by him for 
Adultery : but fince this was an unlawful niezn of probation, I would not 
not have allowed it, if the puriuit had been at-the Husbands inſtance, and 
though it had been at the Fisks inſtance, yet fince the woman was ſo much 
tempted, I would only have puniſhed her moderatly. 

VII. Adultery is ordinarily committed fo mm and fo removedly from 
all witneſſes, that the” Law allowes it to be proved by ftrong and violent pre- 
ſumptions, asthe being in bed.together alone, and being naked, Farin.ques#?. 
136. cap. 1. And the ordinary preſumptions probative in this caſe are, the 
being oft alone together, gifts, love-letters, cloſs doors, the Wifes being a- 
broad all night, nudus cum n:da, & ſolus cum ſol, the intertainjng perſons 
that are known tobe Pimps, cohabitation, all which are preſumptions, which 
according to the opinion of the Civilians, may infer torture, though it be 
not uſed with us, yet it is moſt ordinary for Aſlizes to fyle Pannels upon 
thoſe preſumptions, with the afliſtance of any other probation ; and in George 
Swintouns caſe, a woman was there filed of adultery, though nothing was pro- 
ved but that the parties were alone, and that the witnefles heard them in bed 
together, and the bed ſhake : And in the caſelikeways of El;zzabeth Myir, it 
may be ſeen that ſhe was condemned upon pregnant preſumptions, withour 
a formal probation. 

Albeit women cannot be admitted witneſſes, yet they are received in adul- 
tery, as in the foreſaid Proceſs againſt Elizabeth Myir, anno, 1668. and the 
Lords of Seſſion after ſolemn debate, found that two witneſſes ſeeing ſuc- 
cefſively the crime committed, though they did not fee it at one time, yet 
they were ſufficient wittnefles to infer the Crime 3 albeit it was alledged they 
could not be called conteſtes, Feb.1666.Lady Miltoun againſt the Laird. + 

Adultery may be purſued either Civilly to obtain a Divorce, or Criminal- 
ly, and when itispurſued Criminally the purſuit tends either to a capital py- 
niſhment, or an extrordinar and arbitrary puniſhment, agd according to the 


different nature of theſe concluſions, require different probation,' for in civil. 


purſuit, Lawyers doallow, and the Commiſlaries have found in the foreſaid caſe 
of the Lady Mitrowns, that Witneſſes deponing that they ſaw the perſonsly- 
ing together naked in a bed, and that one Witneſs deponing upen an A at 
one time.and another upon another ACt committed at another time.did prove 


ſufficiently, vvhich/as ſome think ) vvould hardly have been ſufficient in a 
Criminal purſuit, ſeing in effe&t theſe Witneſſes vvere but ſingle Witnefſes, and 
| thei 


why \itneſles are believed. | 23 | 
VII. it may be doubted here whether a Decreet of Divorce before the 
Commiſaries be tufficient to prove Adultery in a Criminal purſuit, as a De- 
creet of improbation before che Lords, is tufficient to infer falſhood: And 
for clearing of this queſtion, It is anſwered, that, 1. warm ard vos 
of Single adultery is ſuthcient to inter a divorce, it followes neceflatily that 
the produttion of that Decreet cannot prove notour Adultery: - | And this 
was likeways found #/t. July anno 1598, inan Attion purived by the Kings 
Advocat againſt Alexander Hay of Dalgety: And certainly there was greac 
reaſon for that verdict, (cing as it is very well urged there, many probations 
will infer ſingle Adultrey, or a Divorce, which will nor infer notour Adultery 
and capital puniſhment: but yet I ſee no reaſon why a Decreet of the Commil- 
faries ſhould not infer the puniſhment of ordinary Adultery, and anarbitrary 
puniſhment; ſeing no probation is ſufficient in the one caſe which cannot be al 
lowed in the other, It being a rule among the Doctors, that cax/a civitis & 
criminalis quoad fanam arbitrariam equiparantur quoad probationem : And 
whereas it may be objx&ed, that probation in Criminals, ſhould beled in pre- 
ſence of the Pannel, and the Afſhize. To this it is anſwered, 1. - The De- 
creet of [ivorce is approbation. 2. This may be likeways objected in the 
crime of falſhood, and yet the Lords Decreetisthere admitted 5 but betwixt 
theſe two Decreets there 15 this difference,tbat the Lords may puniſh falſhood 
themſelves, and ſotheir Decreef ſhould be a full probation, becauſe they are 
Judges competent, even to the Criminal part : But it is not ſo with the Com- 

iflaries, who can inflit no Criminal puniſhments at all for Adultery. 

IX. The Civil Law did excuſe a man from Adultery, whoapprehendi 

upon juſt Reaſons that his Wife was dead, married another, or the Wi 
who married a ſecond Husband, /. 11. F. 12. b.t. wlier cum audifſet ab- 
ſentem virum defuniIum effe ali ſe junxit, & falſus rumoribus inducts, &- qutia 
weriffnrile et deceptam eam futiſſe nibil vindida dignem vider; poteft O |. pen. 
dicit adulterium fine dolo malo non committi : Upon whicharole a great De- 
bate, Novem. 7. 1673. For John Frazer being indicted for notour Adulte- 
ry with Helen Guthrie, alledged, that he could nor pals to the knowledge 
of an Inqueſt, as an Adulterer, becauſe he bad married this Helen lawfully, 
after he had got Teſtificats upon Oath co prove that his firſt Wife was dead in 
V;rginia, whereupon he got a Warrand from the Presbytery of Edinburghto 
marry, and was accordingly Proclaimed and Married : And if a falſe Rumor 
was ſufficient to clear from Adultery, and that there could be no Adultery 
without Dole, and a fraudulent defign, as is clear by the former Laws, and 
by Farin. de delift. car. queſt, 140. he could not be guilty of Adultery who 
had married, Authore Eccleffa, whois Judge competent, and who was in- 
duced thereto, not only by Report, bur by Teſtificats.  To-which it was re- 
plyed, that he is an Adulterer who tyes with another Woman whilſt his Wite 
lives 3 and as Rumors cannot diflolve Marriage, ſo neither can they defend 
againſt Adultery. and if this were allowed, it werecaſic for every man who 
were weary of his Wife, toraiſe Rumors concerning her: death, - and thereby 
authorize himſelf in marrying another. 2. Though Rumours were ſufficient, 
they behoved to be Rumors conſtantly and commonly reported; | but here 
was only one Teftificat, and this Teſtificat conld beno Warrand, fince it was 
but a fingle Teſtimony, nor did it bear thatthe ſaid Margaret Haitly, who 
died there, was knownto him tobe Spouſe to Jobr Frazer, but only in ge- 


neral, that one Margaret Haitly died there, and there might have beenimore 


of that Name. 3. Though Rumours might excuſe, yet that could only be 


alter a long Abſence, & longo tewpore Ln as 1 Clear by the Law cited 
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by the Pannel, whereas here ſhe was only abſent three years; and the Igno- 
rance behoved to be invincible, whereas here it was only  ignorantia affetate, 
for itis offered to be proved that ſhe ſtayed within twelve Miles of the Pan- 
nels Fathers Houſe, and was known by all the Countrey to live there,” and 
though her Mother, and Relations lived at Edenburgh, in one Town with the 
Pannel, 'yethe never asked at her Mother if ſhe was dead. 4. A man whoſe 
Wife diverts from him, ought to ſummond her to adhere, and ſo procure a 
Divorce by the Commiſſaries; and though Rumours and Preſumptions conld 
inferr a foll Probation; yet that muſt be only underſtood of what is led and 
proved before the: Judge Ordinary, and the Warrand of the Presbytery is 
nor ſufficient, fince they are not Judges competent to the diſſolution of Mar- 
riages, and this was procured periculo petentis, no perſon being cited. Up- 
on which Debate, the Juſtices repelled the Defence, and the ſaid John Frazer, 
being remitted to the knowledge of an Inqueſt, was found guilty, but did 
thereafter procure a Remiflion;, and thus it is clear that Bigamie may be alſo 
purſued as notour Adultery. But the Woman who knew not the firſt Mar- 
riage: was not puniſhed, nee v5$;or avrw yeualurs u £yvou eavToy £x14y Pournep yahus- 
Tw guy. nora. afoul. I. 85. hoc tit. 

X. It may be here doubted likewiſe, whether a Purſuite being intented for 
-notour Adultery, and not for ſingle Adultery, and the probation which is 
-led, be ſufficientto infer ſingle Adaltery, though not notour Adultery, ifthe 
[ Affire ſhould fyle or not. For the Negative, it may be alledged, that fingle 
- and notour Adultery are difterent Crimes, and the Libels are different, and 
- the Libel in this caſe is not proved, and therefore the Afſize ſhould not file, 

and if they do, their Sentence is null ; even as in the caſe of George Qrahame, 
- where the Verdi& of the Afſize wasreduced, becauſe Theft was libelled and 
.receptof 'Theft only proved. Asalſo in that caſe the Defender js precluded 
.of bis Defences, becauſe he would have propounded Defences againſt ſingle 
Adultery if it had been lybelled, which would either not have been relevant a- 
.gainſt notour Adultery, or elle he thought himſelf, 77 tuto, notto propone 
-them, becauſe he thought himſelf ſecure, knowing that the notour Adultery 
libelled could never be proved: and it is an ordinar Concluſion amongſt the 
- Dectors, that // in libello qualificato, omnes qualitates non ſint probate, rews eff 
_ «bſolveridus. And albeit for eviting this'Difficulty, the concluſion in thir Li- 
: bels uſes to be alternative, yet I think that the Defender ſhould be abſolved, 
he taking Inſtruments upon' the Libel as it is libelled, except the Qualities be 
.expreſly.proved ; though it be moſt ordinary to the Juſtices to allow the Par- 
ties to declare that they inſiſt alternatively as ſaid is. 
' By: our Law, ſuch asare Divorced for the Crime of Adultery committed 
: by-themſelves, cannot thereafter marry the perſons with whom they are decla- 
.red by the Sentence. of a Judge to havecommitted Adultery, and all ſuch Mar- 
- riages are: declared null, by the AZ. 22. P. 16. 7. 6. Which hath been in- 
-troduced by our Law, not only as a puniſhment of the Adultery already com- 
[mitted, /by leſſening and narrowing their Choice : But likewiſe as a Mean 
;rohinder any from committing Adultery, in expectation ( asistoo ordinary) 
ot enjoying in a future Marriagethe perſons with whom they have committed 
it. And upon which expe&tation, the Adulterers may be probably tempted 
to kill the lawful Husband or Wife of that perſon, with whomthey have com- 
-mittedthe ſame. - In which our Law agrees with the Canon Law, by which 
(on licebat ducere tam in uxorem, quam quis polluit adulterio. But it muſt be 
- obſerved, that this only holds where, there was an actual Divorce upon the 
-Adultery, prior to the Marriage. And therefore a preſent Marriage could not 
-be-diffalved, by offering ro prove, that the Contracters had committed Adul- 
tery during their former Marriage. 
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This A& of Parliament having declared ſuch Marriages unlawful, it did 


very, conſequentially declare, the Succeſſion to pe degotie by | by ſuch unlawtul 
eondtions, to be Shabilets ſucceed as Heirs tothele Parents. And [ have 
heard it doubted, whether they were capable to receive Diſpoſitions from their 
adulterous Parents, But I conceive as to this there izno difficulty : | For 
though the Law make them uncapable to ſucceed as Heirs, yet it does not 
make them uncapable to receive a Diſpoſition :-and though it may ſeem, that 
this might be a farther check upon the Adulterers ; whoſe Children could 
no way be gratified by thoſe with whom they committed the Crime. Yet 
fince quilibet eſt arbiter rei ſue, it were hard to deprive a man ofthe ule ot his. 
Property, becauſe he has commitred Adultery. 
I find that by the Civil Law ſuch Baſtards as were born in. Adultery, ; or 
Inceſt (whom the Civil Law calls ati ex demo coitn) could neither ſucceed 
to their vitious Parents, nor were they capable ofany thing by their Parents 
Teſtament, cum ita facilins paterna libide coercere paſſes cenſeatur 1. Fin. C. de 
wat. lib. Bald. adl. 1. C. de jur. Ar. Nor could they be adopted by their 
Pareats, | /. legemw C. de na. lib. Upon which Principle our Parliament has 
been induced to make the 117. AG. Par. 12. Ja. 6. but hasſtretched ita lic- 
tle further, than the Civil Law did. For by that Statute, aW divor- 
'ced for her Adultery,marrying thereafter the perſon with whom ſhe commir- 
ted the Adultery for which ſhe was divorced : . or Dwelling and reſortipgin 
Company with him at Bed, and Buird, cannot diſpone her Lands, -or {et 
Tacks thereof, in prejudice of the Heirs, who would otherwiſe have ſucceed- 
ed to her. | 
From which Statute it isobſervable, that fince the Woman is onl y 1ncapaci- 
tat todiſpone in this caſe 3 that therefore a Man though Divorced for Adul- 
tery, may lawfully diſpone his Land, in favours of the Children procreat in 
thar Adultery, this prohibition being reſtricted to the woman, becauſe of the 
Inpecyiey of her Sex, who may. be tempted, or ſeduced, more ealily than 
men can be: And yet ſince the Preſumption did only run againſt the -Adul- 
terous Children, procreat in the ſecond Marriage, whomit was probable the 
Mother would have preferred to. the Children of the firſt, and {lighted 
Husband. It ſeems ſtrange, why any Deeddone by her, in prejudice of not 
only thoſe Children, but even of any of her Heirs: CONOES though 
done in favours, of neither the adulterous Husband, nor his Children ; but 
even in favours of meer Strangers, whom the Law needed not have ſuſpetted. 
But this was certainly done to goavuns the Mothers fraudulent Conveyancies, 
who might bave tranſ{mieted the Eſtate to the adulterous Husband, or his Po- 
ſterity, or Friends under borrowed Names; the diſcoveringof ſuch contrivance 
being very difficult, and the hazard of not diſcovering being very. great. - I 
conceive likewiſe for the ſame reaſon, :; that the granting of a-perſonal Bond 
upon which the Eſtate was thereafter compriſed from the Mother may equa 
relted upon this Statute. Forelſe the Law might be eafily cheated :- and the 
Statute it ſelf declares all Deedsdone to the prejudice of the aids Heirs diredtly, 
or indireQtly to benull; and yet ſince the Mother remains till Fiar, notwith- 
ſtanding of this Prohibition 3 Iſee not why a Bond, and Compryting led 
thereon for Debts truly owing by the Mother, could be quarrelled, whereno- 
thing was fraudulently deſigned againftthis A&. . Andr this AQ be only 
conceived in favours of the Heirs of the prior Marriage, or the Womans Heirs 
whatſoever: yetl ſee no reaſon, why this A& would-not milicat in favours 
of the King, to reduce Deeds done to his prejudice as wtimnys Heres, ſince a 
laſt Heir in the Conſtruction of Law isa true Heir. | Ka 
we 5 Mac 291m  TiTLs 
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Bigamue. 

What is Bigamieby our Law, and how puniſhed. 

Why Bigamie was not puniſhed as Adultery. 

Whether Quakers may be puniſhed for Bigamie. 

Whether long «bſence may excuſe in this Crime. 

Whether the Marriagefine concubitu infers Bigamie. 

Whether a Woman devorced for Adultery, marrying again, be guilty of Bi- 


ganrie. 


On Þ Uo b my 


Hata Man might marry two Wives, was allowed by many Nations, 
and Tacitns obſerved, that only the Germans am all the Nati- 
ons were content with one; butno Nation allowed, that a Wife 

ſhould marry two Husbands, which was done, either becauſe men were the 
only Legiſlators, and ſo were kind to themſelves, in allowing themſelves thar- 
Liberty they denyed ro poor Women, or elſe this was not allowed, be- 
cauſe a Womans marrying two men prejudged the Peopling the Common- 
wealth: Whereas a mans marrying moe Wrves, was advantagions for it. 
And the Law ſayes, thatmore Chaſtity is required in Women | in Men, 
and Men being by Nature hotter than they, Bigemie is therefore more unnau- 
ral in Women. 

EL. Yet in our Law, either a Man marryingtwo Wives, or a Woman rtiar- 
rying two- Husbands, commits Bigamy z and thisis accounted by the 19. A. 
5. Par. 2. Mary, abreach ofthe Oath made at Marriage, and therefore is pu- 
niſhable as Perjury, by Confiſcation of all their Moveables, warding of their 
perſons for year and day, and longer during the Queens Will, and asinfamons 
perſons, never to bruik Office, Honour, Dignity, or Benefice in time-com- 
in 

Ir Itmay be here doubted, why Bigamie was not puniſht as Adultery, fe- 
iog it may be notour adultery, and is ordinarlyſo: to which difficulty, 1 
think the anfwersare that it was contraverted amongft Lawyers. whether Bi- 
gamie was puniſhable as Adultery, or as Stupruzr, or Fornicatio 3 that it was 
not Adiiktery, they contended, becauſe God allowed Bigamie, buthe never al- 
lowed Adultery. 2. Many Natioosallowed Bigamie, who condemned Adul- 
tery': and 7. 2. C. de inceſt. oy where it is ſaid, that nemini licet duds nx- 
ores ducere; the puniſhment of Adultery is not ſubjoyned, burtit'is only faid, 
that profes provincie hoc inultum non patietur, and itmay be added, that their 
marrying ſhows ſome more reſpe& ro the Law than Adultery, & ob ffgwram 
matrimonii uenlta now adeo puniuntur. 3. When Bigamie was by this A& de- 
chred puniſhable, only as perjury and not by death, even mcorrigible- and 
manifeſt adolterers were only puniſhable by confiſcation of their moveables, is 
clear as by the ſubſequent A&, and the A& againft notour Adulterers to be 
puniſheby death, was not made till the 9th. Part. 2. M. Fknow,that Merch. 
de arb. caf. 42c. thinks that Bigamie ſhould be puniſht/ as Adultery. And 
Ido think, that if the marriage be contrated, npon deſign to palliate the A- 
dultery, it ſhould be puniſht more ſeverely than Adultery ; and though the 
offender 


Biganne. © 

offender cannot be puniſht by death, as a Bigamiſt, yet he may be with 
death as a notour adulterer. The ſame maybe likewiſe ſaid, it the perions - 
marry againſt expreſs Prohibition of the Church, or'it may be of friends; for 
thereby they wow > in peſſime fide, and” want the .advantages ariſing, fiewre 
matrimonii ; and this Statute puniſhech only fimple Bigamie, which was poſ- 
fibly contrafted, when the wife believed the Hu to be dead, or 2 con- 
tre, or when there was ſome other pretext for-it, but excludes not a further 
puniſhment due from other circumſtances, or complext Crimes. And it were 
abſurd to think, that inceſtuous perſons, being forbidden ro marry, becauſe 
of their contingency in blood, or affinity, ſhould not be puniſhable for In- 
ceſt. 
HI. It may be doubted, if Quakers can be puniſhe as perjurers, ſeing they 
give no Oath at marriage, aad certainly they ſhould ; ſeing marriage implyes 
a Vow, though no implicit Oath be given. 

IV. The Husbands long ablence may be a cauſe why the puniſhment may 
be mitigated, but takes not a way the Crime ſeing death and not time diffol- 
ves marriage. And I remember of a Miniſter, who was depoſed for marry- 
ing a mans Wwite, after he was ſixteen years abſent, and albeic the firſt hus- 
band came home, yet the ſecond Husband till retained the wite, which cer- 
tainly was Adultery in him, after that knowledge, that ſhe was, another mans 
wife ; ſeing he warited that pretext, for which Bigainie is not puniſhable as 
Adultery. From which likeways, that general concluſion may be drawn,that 
when the Bigamiſt knows that the other- perſon is married, if he continues, he 
committs Adultery, and if he kn6w that it is inceſtuous, he commits Inceſt. 

V. It may bedoubred alſo, if two perſons marrying, be guilty of Adultery, 

eo ipſo, thatthey marry, though becauſe of any interveening accident, as death 
they bed not, and ſeing by theſecond marriage, they gave contrary. Oaths ; 
certainly they are guilty of Perjury 5 for Perjury being - the wedicum 
peccati in this Crime, and not copulatio,or coitss,asin Adultery,reatus con- 
trabitur per contrarid vota, and he who lyes with another mans wife immedi- 
atly after they come from Church, though before ſhe hath bedded with her 
husband, does in our Law commit Adultery, which ſhews that marriage is 
contratted with us per 1999347, or benediftionem Eccleſia & ante coitum. ' And 
ifafter coming from Church the perſons are married, certainly they.are by that 
alſo guilty of Bigamie, and from this principle alſo it may be inferred, that 
though the firſt marriage was null per frigiditatem,or maleficiationem,yet the 0- 
ther perſon who might have declared that marriage to have been nall, marry- 
ing another, before the firſt marriage wasdeclared to have been null, tho 
it was null ab initio, will be guilty of Bigamie, becauſe there are contrarie ve- 
#4 in that caſe; and becauſe he was not lawfully Divorced ; for as a perſon 
who might have got a firſt marriage declared null ex cepite adulterii, marry- 
ing again would be puniſhable, ſo it ſhould be here; Andif it be urged thac 
marriages are declared in frigidrs & maleficiatis to have been nu!l ab initie, 
and therefore there having been no marriage at firſt, the ſecond was no Bi- 
gamie, and the firſt Oath not binding ab initzo, for it was given. upon the 
ſuppoſition that the other perſon was habilis to contract a warriage, that 
vow wasnull, and therefore there were no contrary vows in this caſe. It 
may be anſwered, that the Law conſiders that firſt marriage asa ſufficient mar- 
riage till it was declared null, and the other perſon who might haye got the 
marriage declared null, would have been puniſhed as an Adulterer if the had 
Iyen with another, ergo, ſhe may be likevviſc puniſhed asa Bigamiſt, . .- _ 

VI. The Att adds, except the perſon were lawfully divorced, From .vvhich 
tvvo queſtions may ariſe, 1. Seing the party guilty -ca marry. . g. If 

Avvoman be divorced for Adultery ſhe cannot marry. ter, then if ſhe 
'Ngz 435 maf- 
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TITLE XIX. 
_ "Theft. 


The Definition of _— | 
' In what things can Theft be committed, and whether it can be committed 
> [Commoduto & ſocietate. F 
he Law of Burden-ſackh, or Theft committed for neteſſaty. 
Whether the taking cus, belonging to no Med, be puniſhable as Theft. 
The diviffon of Theft, m furtum manifeftutn 8& non manifeftum. 
Whether Theft ought to be puniſhed by death. 
The puniſhment of it by our Law. 
How three conſecutive Thefts ought to be puniſhed, and how inferior Judges 


d, in judging Theft. | 

9 Ow i Fc proceed, in judging this Crime. 

10 How Hareſhips, or Abigeatus is puniſhed. 

11 HowSacriledye i; puniſhed. 

12 Theft in Landed-men is Treaſon? 

13 How Theft is aggravated from frequency, Time, Place, and other Circumitan- 
ces. 

14 Several Extennations ft. | 

15 —_— ſuch as breakers of Yards, ſtealing Fiſhes ont of Pond!, 

ees, Kc. 


16 Art aud Part of Theſt, how puniſhed. 


*- Lbeit at firſt, every thing wasmade common, fo that then there could 2 
/ \ be no Theft ; yet fincs b the common. conſent of all Nations, pro- 
perty introduced, Theft was forbidden as at enemy to this property, and - 7 
as deſtraQive to that ofder-and' method, whereby God reſolved to govern © 
the World : and therefore theBafilicks obſerve, that this' Crime is againlt 2 
- the Law of Nature, v7vp GE TW4AR KET TO CITINOVQUE KEKCAUT EE. Fic” 'F 4 
I. Theft is defined by Lawyers, to be frenduloſa contrattio lucri faciends 
gretia vel ipſins rej, -vel etiam uſus tjug poſſeſſionis, vel quod lege naturali mn 4 
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away taking of + thing, for Theft is | cealir 

| taken  anotherybut likeway3"the ving of # thing 'depolitat 

orat*r6 orherends atid'uſes, that? was agreed uport* therefore” The 
deſcribet;* to bea fratidutent away-ti or ufin+' what belongs 
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r tan, withourthe ownersconſenr. ' ot ATW - 2910177 HIT 76 
«* W. Theftis only committed in'Moveables,” aid thenceTtis, -tharby the Law 
of England, the ſtealing Writs, which concern Lands, off Lead from #tioule, 
or Fruit wich-the'Trees whereon they grow,” is'not ;pii as'TheR, "ſc 
ing thee things belong to Heretage. Noris'the taking"#wiy Dogs,” Bir 
or ſack things as ſerve for pleaftre, accounted ” Theft, Teing fr is not com- 
riitred ob tucrwar, Bolton. cap. 204d Theft isnever committed withoiit fraud, 
And albeit by the Civil Law, the keeping” of a thing Tent; Jonger than 
the time allowed, or imploying it for another \'ufe"thati 'thae” fot 
which it was firſt lent, be Theft by the Civil Law, Joſe. d& furt. ahtemiyer 
itt oor Lawit is not, /. 3. Reg. Maj. cap. g. nm, 5. andthe” reaſon thete gi- 
ven 1s, becauſe the trommiſſon, and poſſeſſion there, flowed y 
from rhe Maſter. And albeit it 'be a rule 1n' the Civil 'Law;*that i#ifrnmt 4- 
wins Mjuſq; ationis ſemper eit attendendym : yet the formet reaſon is fidt va- 
lid, becauſe when a maſter gives Money to his own ſervant, if he imploy'it 
to any other uſe, than is appointed' by his maſter, as if he ſhould drink ths 
which was given him to pay his maſtets Merchands, or if he ſhould Tell his 
Maſters horſe, with which he was ſent to a friend; theſe mifimployments 
would certainly infer puniſhment, thongh the pollefſion flowed originally from 
che Maſter. And 1think that Theft, in the' caſe of a mifithployed tend; & 
the other caſes above expreſt, 'is more heinovs than ordinary Theſts, ſeing 
it is aggraged by the breach of Truft, or Friendſhip, and it cati likewiſe be 
leſs guarded againſt : For which two reaſons, Domeſtick Theft is till more 
heinouſly puniſhed, than ordinary Theft ; and ſervants committing Theft 
in the caſes foreſaid, are hanged in theſe Countreys, where ordinar Theft is 
not Capital. Burt I believe, the reaſon of our Law above cited, is; becauſe 
we thought that this furtum interpretativum, deſerved not to be accounted 
fach wich us, where death is the puniſhment of Theft. Whereas, becauſe 
in the Roman Law, Theft was leſs ſeverely puniſht : it, wa$therefore allow. 
able, that it might be more extended ; and fo I think that our Law is more 
. uſtrhan the Gil Law. And even according to the Civil Law, it were un- 
Juſt that the perſon to whom the thing was lent, ſhould be guilty of theft, for 
ufing it longer than was preſcribed by the lender, except the lender bad ex- 
| required it ; for elſe by notrequiringit, it ſeems that he bath tacicly 
conſented to the farther uſe, fient imtacitare locatione: ant yet it may . be 
anſwered, that there 1s a difference betwixt Jocatum &- commodatum, as to this, 
oy ur contrahitur utrinſq; gratia & locantis,& conduForis, whereas rom- 
todatum reſpicit 1antum commodum commodatarii, and fo he ſhould religi: 
ouſly obſerve the conditions preſcribed by the lender'; but yet | am clear,thai 
if a perſon ſhould borrow any thing, at firſt for an other uſe, than” what he 
pretended, that eo caſx, he is puniſhable. And I rememberto have read of 
a Batiquier at Paris, who was flea'd, and then quartered, for having borrow- 
ed vaſt ſums, upon deſign to break with it (C which inſtance T have ſet down 
for the Merchants of our times ) and ſeing the lender is as much wronged,and 
the ſecker of the loane ſhews as great fraud by rhis ce, aSin other Theft : 
I fee not why the priniſtiment ſhould nor be the fame,  T find it _— 
Bolton. cap. 31: thit though'ini Glawvele time ( who is repute to be abithior + 
extams Maj. yz farts onnt' modo exeuſabathr qui initiuus habuerit ſug deteis< | 
10nis per domirnuis iins rei,” yet it i$'not {6 now, for ifa Carrier take ont's 
je the things delivered to him, and (ell it, he is guilty of Thett ; bur - 
| ; | 9 | 
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| Is nat Thek intheCarrierto give 3 way,or embexle the wholeaghe received them, = 

becauſe it was. delivered him in the kind,Sramf.25-Burtivs, lat porx ume 

blard, for the offender defigns equally to offend and Propromcs 6 parefly 

injors, in both caſes; It isdogbred by Lawyers, whether Theſt can be cou. 
One 

—_— 


ofgcheſe who are1n aſociety, or; who have right to a common- 
things, which is the ſubje& matterof the Kany p74 It 1s anlwe- 
red; that it Gan, iffraud be r groged in eitherof thelecales,l. f6ſocins f. de farts 
and the reaſon is, ; becauſe the uſing that which is common, or that as in which 
the Society. 3500nſtitute 3 otherways than according ta the rules, is in effect 59 
y for ones own ule, ' vvhat belongs to another, which is Theft 5 and 
who doubts, if one of theſe vyho is in a Society, as in Beer brevving, vyould 
ſteal avvay in the at, conſiderable quantities of Beer, out of the Society, 
buthe might be puniſh forTheft, »«7»re« pu KASTT Of T0 104708 Gays USO x47108 71 Thp7 
xAd 716 aye. [, 46. Baſl. þ. +. 

HI. According to the Lavy of Barden-ſach, or Ibur ana ſees, noman can be 
acculed for Theft, for as much meat as he can carry on his R. M.l.4cap. 
19. I thiak this ſhould be reſtricted, by theſe rvvo limitations; 1. If the 
faid * vvas committed, to ſatisfy his =-—ans 4 verum ff. dfreig 
vvhich is the meaning of that expreſſion, neceſſity has no Lavv. 2. if 
he could not intertain himſelf another vvay. And vvhereas Skeez obſerves 

n: the word Burden-/ach, the Thief ſhould in this caſe, > Pa 2 Cow, or 

cepto. him, in whoſe d he was taken. Ithink that unreaſonable, 

ſeing that preſuppoſes, thatthe Thief is not in that abſolute neceſſity i 
ſhould get Foo 


» Which 
priviledge : and whereas he obſerves, that he ſhould be 
ſcourged, I think ic moſt unreaſonable, becaule his neceffity, makes it in effe&, 
to be no Theft: and it 1scontratr hkewiſe, tothe forelaid 16. cap. /. 4-Reg... 
Maj.: that no Court ſhall be holden upon Burdev-ſack. By the Civil Law like» 
wiſe franderte fiſcum, or gabellum, the ſtealers of Cuſtomes were puniſhable 
as Thieves Far. queſt. 173. but of this I ſhall treat hereafter. 

IV. By the Civil Law it was accounted no Theft to intromet with, or-ab- 
ſira& things that belonged to a ſucceſſion, to which none had entered ; be- 
cauſe, before the entering of an Heir,theſe things could be called no mans). He- - 
reditarie ff. de furto. And for theſame reaſon, the taking away Rings, and 
other Goods from off a dead perſon, out of a Grave, is not counted by 
the Law of Ergland, as it was found in Notinghawes caſe, earns 1617.where 
this was only found a mildemeanour, and the Eeſrnter whipt: .-but this holds 
not now in our prattique,which is moſt reaſonable, for thisis in effeft greater 
than ordinary becauſe theſe things have none to guard them. And in 
our Law likeways, be who finds a waife Beaſt, which hath ftrayed from the 
owner, ſhould cauſe cry it either in the Court of his Over-Lord, or in the 
Church, orelſe he may be purſued for Theft ; and Theft is likewiſe puniſh- 
able, albeit the no! ro not known,from whom the thing vvas ſtollen, Alex, 
Concilio 23. And yet furtum nor fit niff fit cui fiat, 527% yep * yes wn orrhs ry 
Thy 2\omuy vptcauere. [, 42, T. oc bafil. h. t. 

V.Theft wasdivided by theCivilLaw,in wanife Fum@ non manifeſtum;Mani- 
feſt Theftqwas when the Thief himſelf wasdeprehended,in the yery Atari 
he wasſeen with it before be did arive at the place, zo which he did deſtinat 
to carry it, Theft not manifeſt, was, when either the Thief was not taken, 
or ſeen withit : and this diſtintion hath in my opinion, given occaſion to 
the difference in our Law, betwixt Infang-thief, and Out ing-hief which 
concerns only the Juriſdiction where the Thief is puniſhed,,/but not the pu- 

niſhment it &If, as ſhall be ſaid hereafter 5 but there are ſeveral other Velti- 
ges of itin our Law, as cap-'21.1. 4. Reg. Maj. It is faid, that be who is - 
taken with nothing in his hand, may parge himſelf by 27.men, 4nd three = 
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Thanes; and a Burgels being accuſed of Manifeſt Theft, may purge himlelf by 
the Oath of twelve z. the rneaning whereof, ns he ſhall give hiSown Oat 
heis innocent, aud ſhall get ſo many Men to{wear, that they believe > Shoe 
nocence, and this manifeſt Theft, is called Theft with red hand; Stat. Orcar. 
by a Metaphor borrowed from Murder. But with us, Theft may be divided + 
into common Theft (* which is Theft ſo properly called, | or Stouth-rife, 
which is violent Theft) and is a complex of Theft and Robbery. And re- 
ceipt of Theft, which diſtin(tion is hinted at, inallour Laws, but moſt ſpe- 
cially 50. AZ. P. 11. Ja. 6. | | 
VI. As to the puniſhment of Theft, it och contraverted amongſt Law-= 
yers, if the Law-givers can juſtly puniſh Theft with death, and though I will 
not diſpute the Power of Princes and States, yet I incline to think, rhat for 
Theft, a Thief ſhould not die. For firſt, we find by the Law of God, 
to which as the Scripture ſayes, nothing ſhould be added, or paired, Theft 
is not puniſhable by death, nor can this Law be called only a judicial Law 
fitted for the Common-wealth .of the Jews: For that it is a Moral Law, ac- 
cording to its ſtatutory part, forbidding Theft, appears from its being inſert 
amongſt the Commands, and why it ſhould not be ſo, as to its Sanction, and 
puniſhment like Murder, Inceſt,.and thele other Crimes, I cannot ſee a Rea- 

ſon. 2. We ſee that ſome Thetts are capitally puniſhed, as are the ſteali 

things Sacred. Joſh. 7. And theft committed in the Night, Exod. 22. 2, an 
ftealers of Men, Det. 21.7. By which it appears, that God Almighty in- 
tended not that ſingle Theft ſhould be puniſhed by death. 3. There isno 
Proportion betwixt the life of a Man,and any Money, for all that a man hath 
will he give for his life. 4. Thelifeof the MalefaQtor is ordinarly taken, 
where the Crime cannot be repaired, as in Murder, Inceſt, &c. But in Theft 
it may, and the Parties wronged, would in all probability, be far caſier ſe- 
cured-this way, ſeing many will rather want their Goods than have a Mans 
life taken. Many Thieves would reſtore, if they thought Reſtauration might 
be made with ſafety of their life; and the Law would caſilier ſuſtain the Pur- 
ſuers probation, if the Event wereonly to reach Goods, andnotLife. 5. It 
ſeerns abſurd, that ſingle Adultery, which is the worſt of Thefts ( ſing the 
Husband thereby is robbed of his Eſtate, Quiet, Good-name, and >2n) 
ſhould not be puniſhable by death, and yet Theftſhould be made Capital,and 
that Theft and Murder which are not equal Crimes, ſhould have equal pu- 
niſhments. And albeit it be objefted, that Labar, Ger. 24. 9. did vow that 
theſe vvho had ſtolen his Gaods, ſhould be puniſhed by death : Yet the rea- 
fon in that caſe vvill appear to be, becauſe that the Theft there mentioned,vvas 
Sacriledge. And whereas Davids Oath to Nathan,is, that he who had ſtolne 
his Neighbours Lamb, ſhould die, is objefted. Ir is anſvvered, either that 
vvas ſpoken in paſſion, vvhich the Text bears 3 or othervyays that vyas ſag- 
; «wax aſpecial providence to David, to theend he might be his ovvn accu- 

Nor dol deny but there vvas 4 kind of Communion of Goods 
the Jevvs, more than in other Nations, as appearsby their Jubelee, by their 
not taking Pledges, nor Annualrent, ſothat there vvas leſs reaſon tomake 
Theft capital amongſt them, than amongſt us, and that according as Crimes 
grow more frequent, the puniſhment may be augmented, but I deny that 
they ſhould be ſo augmented, that ſuitable Proportion ſhould not be keeped. 
And it is known from experience, that many men fear hanging, leſs that be- 
ing conſtantly keeped in Correftion-houſes, or in the places where they may 
ak 4 working, as they do in Holland, for the good of the - 
wealt | 2 
V 11: To deſcend then to our Law, the Cuſtom is, that the do 
ſometimes hang even for very {mall Faults, as Themes Neilſon for ſealing 
* 1 '2 2 
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a Hotſe, 10 Decewb, 1661. Watſon hanged for ſtealing 40 Sheep, though 
there was no probation againſt him, but his own confeſſion, and though he 
had reftored hs things ſtolen. Sometimes by baniſhment, as Richard Lauder, 
6. Febr. 1639. and Alexander Cumming, and Fobn Tailor, 25. Febr. 1639. 
Someritnes they are Drowned, as Grifſel Mathow, for ſtealing a Coffer with 
Writs, 23. June 1 599- Sometimes Scourged, as Jawes Wilſon, 7. Feb. 1608. 
Somerimes they are hanged in Chains, it they be notorious Thieves, As Pa- 
1rick, Roy Macgrigor, May. 1668. &c. It is thought that de jure there is 
no Law in Scotland for hanging a yn for Theft, which is a great miſtake, for 
Lee. Burgorun. cap. 121. It is ſaid, if a Thief be taken with Bread worth a 
Farthing, and from one Farthing to four, he ſhould be Scourged : For four 
Farthings he ſhould be put in the Joggs, and Baniſhed; From four to eight 
he ſbould looſe an Ear : And if that ſame Thief be thereafter taken witheight 
Pennies, he ſhould be hanged 5 but if any Thief ſhould be taken with 32. 
Pennies and an Farthing, he may be banged. 2. By the 7. AZ. Stat. David 
2.13. ch. and cap. 13. |. 4. Reg. Maj. Onedefamed for Theft, whocannot 
find Caution, ſhould be hanged, & cap. 16. Ir is ſaid that no man can be 
hanged for leſs than two Sheep : and by the Law likeways of Birthinſack, a 
Thief ſhonld not die for as much Meat as he can carry upon his Back: and cap. 
18. A Thief being hanged and falling from the Gallows, is no moore to be pu- 
niſhed. All which implyes clearly that Theft is of its own Nature puniſhable 
by death. 3. By the 82. A@. J. 6. P. 11. Stealers of Pleugh-graith, or Break- 
ersof Milns, are to be puniſhed therefore, tothe death, as Thieves. But be- 
canſe our Praftiques, 1s in this, a little arbitrary and uncertain, it will be fit 
to know that Theft in Scotland, is either purſued by Accuſation, which is at 
the inſtance of a privat Accuſer, or by way of Inditement, which is at the 
inſtance of the Procurator-Fiſcal. If the Purſuit be intented, by way of Ac- 
cuſation, it may be judged by Barons having power of Pitt, and Gallows, or 
as our Charters call, Foſs & Furca, or by Sheriffs : but if it be purſued by 
vvay of Inditement, the Cognition thereof belongs to the Juſtice. Leg. Maj. 
cap. 1. Num. 7. Butthis diſtinion is not well obſerved, for the Sheriffs & 
proceed to judge Thefts even by Citation, and though the Thief be not taken 
with the Fang, which 1s certainly an Error, for all Proceſs upon citation a- 
gainſt a Thief, ſhould belong to the Juſtices. 
- VIIL In the procedure before theſe inferior Courts,they do not condemn to 
death, except upon three Thefts, or that the perſon be taken with Fang, and 
he be likewiſe famoſus fur. Astothe three Thefts, I find no expreſs Law for 
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. = It only, Star. Da. 2. cap. 17. Where it is ſaid, ifa Thief be defamed at 


- three Barons Courts, and wants a Pledge, or Cautioner, then be may be 
hanged, or if he be defamed, and cited intwo Courts, or inone, and be of 
wWFame likewiſe; . or as we ſay, there be publick Bruits and open Fame that 
heis a Thief, then he may be hanged. Bur ſimple Fame is faid there, not 
to be ſufficient to infer death, except that ill Fame were found by an Afſize 
= Oath. Yetthis is now obſolet, for fameis in no caſe ſufficient to infer 
death. | | 
Astothree Thefts, I find the Civiliansrelate, that the third Theft, by the 
ſtatutory Law of moſt places, is Capital, and it it ſeems to be grounded upon - 
very good Reaſons, for he who is oft found committing the ſame Crime, is - 
preſumed by the Law to deſign tomake it a Trade, Arg. ad 1. 8.de vi publics, 
where the committing of Theft twice, inferrs this Preſumption. The Law 
of Hollend provides, that a Thiefſhall be hanged for the third Theft, except 
itſeem otherways-juſt to the Judge becauſe of his Age, or any other preg- 
nant Reaſon : and ordinarly three ſmall Thefts, are by M4thens ſaid not to 
be conſtrued ſuch,according to the Law of Hollend;as deſerves death : the Civi- 


lians 


liangdo upon Sippoſition that the third Theft is Capital, conclude, that theſe 
three Thefts ſhould be diſtin&, even as to the Pg and thathe is to be pu- 
niſhed with Death for the third Theft, though he had been formerly puniſhed 
for both the other two, or though the former two had been remitted to him 
- by the Frince: And albeit they nſe many diſtin&tions for clearing whether a 
Thief ſhould be hanged for the third Theft, where the firſt two were not 
committed within his Territory or Juriſdiftion, and ſocouldnot be puniſhed 
by bim, yet ſince capital Puniſhment is not inferred by a Statute againſt the 
third Theft, but that the third Theft isonly puniſhable with Death, becauſe 
the Committer is preſumed to be irreclaimable : Therefore I think, that where 
ever the Theft was committed, yet for the third Theft, the Thief ſhould be - 
hanged 3 For albeit there be no expreſs Statute for that with us, yet, ſeing Go- 
mefins, Chaſanens, and other famous Lawyers, atteſted this to be the 
Cuſtomofthe World ; I think it ſhould be followed by our Sheriffs and infe- 
fior Judges, who _ determined by that Number, have ſome certain Rule 
whereby they may be both limited, and warranded, which is much ſafer 
than that they ſhould be allowed Scop, to break out into- the Extreams of ei- 
ther Cruelty or Covvardlineſs. | 

The Lavv of England divides Theft orLarcenry, into petty Larcetry, vvhen 
the thing ſtolen, exceeds nor Tvvelve pence, andits puniſhment extends not to 
death, and grand Larcenry, -when it exceeds tvvelve pence, wherein the Thief 
is puniſhable by death, except he be ſaved by the Book: And if one ſteal to 
the Value of Sixpence, at one time, and Sixpence at another time, then he 
3s guilty of death 5 but if two ſteal to the value of cighten pence joyntly, 
each is guilty. | | | 

Common bruit, and open Fame, of being an ordinary Thief, is likewiſe 
4 good ground of making Theft puniſh»ble b death, the Thief being taken 
with the Fang, &- hi fares famoſi ſeve infamati de pluribus fortis, are ordt- 
narily hanged likewiſe, as 1s Clear by Clarus. Nam. 8. hoc tit. Menoch. arbitra- 
riis Caſn. 295, Andait 3s ſufficient that Witneſſes depone of their Credulity, 
and that they are informed by others, our Law calls ſuch defamati de latroci- 
27705 andif he cannot find Cautian, the old Law appoints, that he ſhould be 

ed againſt as if he were a proven Thief : For latro defamatus & latro 
probatus, are {ti]l equipollent inour Law; But I think theſe Laws too ſevere, 
and they are not in ule. , 

TX. As to the procedure oftheJuſtices ; it is Wu their power is more emi- 
nent, that they allowed to be more arbitrary ; but I think the diſtin&tion al- 
lowed by Civilians, will be very reaſonable, which is that, i» —_ ſomeplici, in 
ſimple Theft, the pain of death ſhould never be impoſed, but in qualified 
Theft, if rhe quality be ſuch as ggrages the Crime very. much 3 Which aggra- 
vations are either taken from the thing it ſelf, that is ſtoln, as in our ſtatutes, 
the ſtealers of Pleugh-graith, cutters and deſtroyers of Plengh, and Pleugh- 
graith, in the time of Teiling ; and cutters-and deſtroyers of growing Trees; 
or breakers of Milnes, or of leading Corns, or fewel, are to be puni to the. 
death, as Thieves. ' 82. AZ. 11. P. }. 6. and hochersand killers of Oxen, 
horſes, and other cattel, are puniſhable by death,and confiſcation of Moveables, 
as well committers as recepters, AF. 110. p. J«. 6. and upon this a& 
were hanged, for killing Dr»mlazericks ſheep, 2c, Feb.1666. Albeitit would 
appear, that that a&t is only to be extended to labouring cattel. Nota, this 
is a caſe wherein Theft may be comtnitted, without carrying any thing away; 
for the doing of theſe wrongs, without carrying away the thing wronged, 
is conſtantly declared to be Thefc, & per conftitutionem Frederic: Secund; de 
flats Fe agricultores, theſtealing a. Px puniſhed, as a particular _ 
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*X. Herdfhips, likewiſe, which is, the driving away 4 great many Cattle, 
called by the Civilians, crimen abigeatus, 1s likewiſe by the Law of all Nati- 
Ons, _ particularly by ours, puniſhed with death, but though lex prima 
- dig. de ebigeat : ſay that abigei ad glediuni dentur. Yet Mathens doth inter- 

tharnot to be meant, de a/timo ſupplicis, but only de luds gladiatorio, 
and with this agrees. L 9. 70 Toy a19\470y CY KANKE TO{VaAc07 per «is: But 1 they went 
with arms, they were puniſhed wich. death, as the Scolia of the Baftlicks ob- 
ſerve: | It may be uſefully obſerved, that theſe who drive away Herdſhips,cume 
eladie, with arms, are puniſhed by death, becauſe they are rather Robbers 
than Thieves. 2. Thele who drive away great Cattle, are more to be puniſh- 
ed, than theſe who drive away the lefler, /. 1.f. de abige. 3. Thele are to be 
moſt ſeverely puniſhed, who live in a countrey, where that crime is moſt 
frequentz and therefore our Higlanders are moſt ſeverely puniſhed. 
Theſe that drive away cattle from the fields, aremoreto be puniſhed, than theſe 
who drive outof the houſes, becauſe Cattle in the. fields have no guard but 
the Law. 5 

XI. The ſtealing likewiſe of a thing conſecrated to God, aggrages ſo the 
Theft, as to make it puniſhable by death, and this was called Sacriledge by 
the Civil, and Canon Laws, and was diſtinguiſhed into ſeveral degrees, as 1. if 
a thing Sacred was ſtoln out of a ſacred place. 2. If a thing Sacred was 
fioIn out of any place. 3. Ifa thing not Sacred was ſtoln out of aSacred place: 
But thir two laſt are not properly Sacriledge. With us there are no formal 
Confecrations uſed of Churches, Veſtments, Cupps, &c. and fo we have no 
ſuch formal crime, as Sacriledge ; nor have we any act againſt it. YetTIthink, 
to ſteall any thing deſtinat to Gods Service, and even to ſteal any thing out 
of a Church, dehrocs tobe. puniſhed with death. And this theft is aggraged 
with us, nor only from the nature of the thing ſtoln, but more from the place; 
and thus allo Murder, or mutilation , committed within the Church 
or Church-yeard, is more ſeverely puniſbed than. other Murders ; and with 
us theſe who fieal out of Churcties, are ſtill hanged, or who ſteal what is dedi- 
cated to, or iervesthe Church, as Balons. &#c. 

Xi. The next aggravation of Theft is from the perſon who commits it, 
and thus Theft, when committed by landed men, is puniſhed with us as Trea- 
| ſon, Aft5c. p. 11. 7. 6. the words are, that ifit ſhall happenany landed man 
tobe lawfully & orderly XY) of common Theft,recept of Theft,or Scouth- 


Yeif. he ſhall incur the crime a the pain of Treafon : The reaſon inductive 
of this aft was, becauſe it waseafter for landed men tocommit Theft, than for 
any others, and ſoit ſhould be more ſeverely puniſhed, and theſe alſo warited 
all pretext of neceflity, orruſticity, and muſt be preſumed to beextreamly mean 
re ane mr perſons, - whom the common wealth might well wane, and 
whom they ſhould not ſuffer : but it may be here doubted who are theſe, who 
areby this a&tto beaccounted landed men ; And it would appear, 1. That on- 
ly fuch as have themſelves, or their predecefſors, been Infeft, are only ſuch for 
nulla ſafina nulla terra, and fo aDiſpoſition or charter or a reſignation iz 
favorem, makes not a Thief to fall under the compaſſe of this Act. Yet ſome 
think an Heirſerved and retoured, doth fall vvithin this fignification, though he 
be not Infeft, becauſe his lying ont is his own fault, and ſo ſhould not defend 
him. 2. Ithink that a perſon who was once a Baron, if he be thereafter de- 
nuded; falls not under it, for albeit ſexe! baro is ſemper baroin our Law.Yet 
that maxine holds only preſumptive ; and if it be proved that he was aQually 
denuded, that will liberat him from vitious intromiſſion, mich more a crime 
that deſerves forefaulter, and ſtatutory: crimes are not tobe extended. By or- | 
dinary Theft in this a&t is meant, Theft withoutatty aggravation of violence, | 
heirſhips, Oc. by ſtouthXeif is meant violent and maſterful Theft, Andas ©: 
| | this © 
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> that romkwgromna.c may boceband, that'when 4) 
Row/The ade paderſointes ſtrife bio porkaite 6 a pit comme 
As alſo, that pane AS - an we this calle © | 
_ cauſe he who ues te: het 
mits Treaſon. —_ 'badoubted ao ies Councit over 
ment here, ſci cannot remit Treaſon ! 'Yet'in' thir 
the Council or mitigats of comme Uaruiidne * Norfe 
reaſon, why it may notbe alledged that Theft ih landed” men,' is not 
Treaſon by this AR, batis on pur, ape puniſhable as Treaſon, and Theft; 
that is notto be judged es T (on, though Teton be punt echo 
theſe twoare 
XHI. Thiscrime of Theft becomes ſometimes atfocfoiis, vil 
puniſhable by death, becauſe of ER res ED 
Theſt is capt! in ineiour Courts, cho nt 
derable, becauſe this ſhews a habit or double ——— if op : Ads 
great moment. And by the firſt ſtatute, De. 2:8: a Trey 
ns Re Fan GE IIS inay be pr 
ed againſt ſeverity ; breaking Dove-coats, &*.is puni- 
ſable by death at thethird tine, AZ. 84. J: 6. PS. woe 
"The way likew2ys whereby the Theft is committed, makes aub2\+ Uft dekrvees 
be capital, tithe ſtealing by falſe keys, or breaking houſes, merits; 
and if it be commicted _—_— ( 4s we uſe to ſpeak ) which' is © 
Stoutt-reif withus, and Roborie, vy the Detory, then it deſerves ro FOE 
tally puniſhed ; but of this afterwar 
Theft is likewiſe from the time, a3 ſtealing ih" the 
able by death, ifthe defend himfelf, and be armed. { 
Condit &. but withus ly a Thief breakinghonſes inthe 
—_ perſon itwaded, A#.12.Ch. Logs By. edna been 
Ws to ſuch Thieves as are prepuritig to break | hers cls 
it already, atnd to fleal any thing in the qe ow is burning, or when 
| Ship is wracks, orn feof comes or eters dello, voi ughly pi- 
niſhableby the Creil Lavr, either pee foilinms tne Telegetiivic vel int Wit} 
luv, - And with a1 hink ch Thieves thou dye for | 
' , >-0:ffted, a I CI 'the cc 
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| Theft. | 
veff. is, then very. caly; and to theſe caſes] 


\& | Mo Cc - 
hav! 916 oa 


"From him, i pup le do. & fo 
ſteals arhing of {mall,yalue, de minimis non carat" lex, of which fotth- 


Aenehns 
guinity' 


p to. the. party accaled; the relationdy affiniry,or conſanguinity: &e. 

oln, fo .he knoyvs,the Libel vvill not be'{uſtained. 6. 'If the 
4.had propable reaſons,. to prefume the thingstaken by him tobe bis ovvn 
then, he 1s;e L. from criminal puniſhmene, 71% 79 xpmery T4pariu#re, 


Gor ad civilews queſtionenm. tran{mittitur, i. 1; Y; uit. T4 enverer. 
© XV... There are, wath us other Statutory Thefts, which are not fo of their 
own. nature, butgye-to be.puniſhy as ſuch, asthe breaking of Milns,” &#. A@&. 
82..P. 11. {a-6. ,ASalter, or (Coalyer "allo, © leaving his Maſter withour a 
ſafficient Teftimonial, or atleaſt g ſufficient Reaſon grven for his Remove], 
and atteſted by the Baillie, or Magiſtrat of the place, are.to be repute and pu- 
gifbed, as. Thieves, AZ. 11. P: 18.;). 6,” But it would appear thar ſuch only 
25 receive Fee and Wages from others, are only puniſhable as ſuch, but nor 
otherways 3 and really it were unreaſonable,that a poor Coalyer or Salter might 
not.leave that Trade, either to take another' Trade, or for (ickneſs, or any o- 
ther cauſe, and that At ſcemsonly to hinder their going from one Maſter to 
another. 1t Aff o 4} 

© Stealers of Pyks out of Stanks, Breakers of Dove-coats, Orchards or Yards, 
Stealers and: Deſtroyers of Hives, are puniſhable as Thieves, and this isordain- 
ed to bea Point of. Dittay,..and the Unlaw to be ten Pound, and mends to 
the Party, conform to theskaithy AG. 69. p. 6. ]. 44 But by the 23. A. 2. 
P. 7. 1. Stealingot green Wood by nigh, or Peilers of Barks of Trees.ſhould 
pay. fourty ſhillings to the King, - and aflyth the Party, AF. 33. 2. P.F. 1. 
But therefore. by,the 1.2 AZ. 4- P. J. 5. the breaking of Dove-coats, Coney- 
gairs, Parks, or Stapks-( z. e._) onds, is declared to be puni{ht as Thelt; 
but ſeig that appoints not that it ſhall be Theft, it may be dodbted If it ſhould 
be teas Theft, as to the other Diladvantages. 

. 1 find that upon the 25. of July. 1623. Two Fellows called Raith and 
Deare,; are ordained to be hanged for breaking of Yards, ſtealing of Bee- 
Skeps, and ſtealing of Sybows. - By the 84. A&. 6. P.}. 6. The Deſtroyers 
of Planting, Haining-broom, Pollicie, -are for the firſt appointed to pay ro 
the ovvner the Avail, and ten Pound; Forthe ſecond, the Avail and twenty 
pound .;z: For thethird, the Avail and fourty Pound z And if they benotRe- 
pound, (0 put in Priſon, and in the Irons for eight days ; ' For the {e- 
cond. fifteen daysz, For the third a Month z' and to be ſcourged' at the end of 
the moneth. By which AG likeways, the Breakers of Dove-coats, Conying- 
SP -- gares 
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4 who 48 ot e——_——. ſabe be. 002-w@©. 
ad Par forthe third fanls.dg 38; obſervable.hat chough the(eper- 
£ Cooney Pen hanget hope of beenkioget — 
rafit theretore bY t 
ON, and ſo we may perceive, thatthe former att is not abrogit-by this AQ: hyrs 
Andthis A& declares, thatthe. puniſhmene--here- preſcribed: ſhall be-withour 

rejudice to call the defendersar juitice Courts, andalbthe innovation iverd- 
arte this AQ, is that the offender may. be tryed; in thir caſes;by - the-Ba- 
rot, of Lands Lord, within whoſe Lands the wrong was-commirred,' if the 
offender be taken reid-hand,. (whereas Land-lords are not Judges competent) 
and-by the Sheriff they be not.taken reid-hand, | 2, There is Sr by this 
AQ, a powerio Land-tords, to Judge in thecaſe of wrongs done to their own 
Tenents, which regulariter was not lawful. It is likewiſe obſervable, that 
thisand the 12. AZ, F. 5. p.4. adds ſtill; without the good-wilt of the ow- 
ner. So thatI think, that albeit the owners declaration be not ſufficient to 
abſolve the Thief in other caſes, yet I think ir is in this caſe, and that for theſe 
tvvo reaſons. 7. Becauſe this ſtatutory Theft,is only introduced in favours of 
the ovvners, and this clauſe had elſe been unneceſſar. 2. Itis 1 able that 
the ovvner vvould not refuſe his.conſent to kill a Deer or and this 
vvemmay obſerve, that the vvords invito domino, in the definition of Theft, 
are notabſolutly unneceſſary, as many Lavvyers carpingly obſerve, and thatin 
ſome caſes, the conſent ofthe ovvner may defend the' Party.” 3; hor be 
obſerved from this at,that Thett ſhould be proved by my x elk 
and though other crimes may be ure by ſhould not 
ſeing death is ſo exorbitant a Yevithe 4. It is ow ry ro. tleSherifs 
depute, or other Deputs, may ſit in wks belonging to theSheriff|-imiſelf. and 
that the Declinatur vvhich is ſufficient againſt the one, excludes notthe other. 
To take Doves allo, vvhich belongs-to.tkeir Dove-coats,..or.to-kill.them, is 
repute Theft, /. Pomponins. F. Pomponins. f, fam. eriſc. and by the Doftors 
Chaſ. fol. 1424. for ſeing theſe creatures are. ordin-rly tame novyv. aud that 
by the cuſtome eſpecially of the lovy Cauntreys there arg fevv or no vvild Doves 
it follovvs that it ſhould be unlavvfull to kill or ſhoot them, as itis to ſhot of 
hunt other wild beaſts : the ſtealing likeways of Bees, which are keept in hives 
was accompted Theft,” 1. Pomiponins $.. Pomponius. #: fam. eniſc. and by the 


Law of Germanie, Berlich. concluſ. 5O. For which thou gh an A 


niſhment ſhould be regularly inflicted, yet it the Bees ftoln beofgres Ne rn 
the 


if the committer has been frequently deprehended inthe like guilt, 
Doors are of opinion, that even ſtealing of Bees my be puni 
Fac. de Belloviſ. pra. crime Cap- 20+ num. P: but ] think our Oy , 
which. conſiders. more the habit of the. offender that the .of 
ferice.Stealers likewiſe of Pyks out of ſtanks, was forbidden, but | not .pu 
by the Civil Law, but by the cuſtom ofall Nations, it. is. now puniſhec 
bitrarly accordingly to the differing circumſtances, Berlich. concluſ CF 
XVI. Art and part wor ar in this, asin other Crimes, b 


bebo gives .counſel, or. les wH 
He who "ſlits. A 

actually Pt. a rreps ie thing 
conatus, Or 4. deli ES, ſteal,if no Thebs committed, was not pu- 
viſhable as Theft. / 4, kat bat Pa de furt.: Where 1 it 15. nd, _ be rt .Qnte- 
ted another mans Cloſet upon a deſign. ro ſteal, i ef 6 


[ſy pumiſhable aFiome injuriarvm ſi hy wel de vi. intravit. 
vs, Tthink that, eſaying to ol. uld. no be BReF Kofi Ch, Oh. 
elayer might have repented, and ing prenm eft contredatio rei. {Gs 's 
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thing I think he cannot be called, nor 
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unlavvfull means the 


TITLE XX. 
Theft-Boot and Recept. 


What is Theft-Boot, aud by whow committed. - 
What is Rec 


Theft 
png 


Iy ir is wh 
th him in Theftdome, commited, or to be commit- 
7. AndtheLord of Regality, committing thisCrime, 
Baronies, id eff, his 
of Regalitv, and as Barron, and the Joftices, and the Sheriffs loſe Life and 
Goods. Theft bootisalfo committed by any orher 
fome from a Thief, when he finds him with the 
who was leaſ'd, tranſads with the Thief, and 
is puniſhable, becauſe the publick being by 


is ore | 


is to be puni 


He vvho ſhevvs 'the vvay to a Thief is not a 


inſt our 


ruſt before the Receptor. 
for what is found with the Wifz, & & 


. How Servants are puniſhable for the Mafters 


Heft-boot is commirred by ſecpri 


EE 


thepnnifhment due 
other Judges who ſel} a 


and Juriſdictions, 


on who takes a Ran- 
fra Se Paotene hn 
wronged -as well as 


, ETHa7u Pl 


and reaſon, 2 great difference to 

put detvyixt theſe crimes, yvhich are only committed rien 
and in caſes vvhich may be repaired ; vyherein aftualloſs ſhould be more con- 
fidered than attempts, and theſe which are irrepairable, when 
and are atrocious, and concera the ſafety of our perſons, whe 


ſhould be highly puniſhed. 
— hyp s are ftoly, 


committed , 
rein attempts 
does require the Maſter of the Thief, or hi 

in whoſe obeilance he s, or with whom he is found, to deliver him v Aw 
that Juſtice may be done upon him,the maſter or (uſtainer of the 
eitherdeliver bimup, or preſent bun to Juſtice, elſe he is 
AT. 2. And albeit 


of the crime, 
NCe, 
to thele,ſe- 


be, and his Majeſty _ jus qr «ſitam to the Moveables of the: Offender > 
is unjuſt, that any privat rey kd heveteia'hig Power lonin 
Lines ,o-rth And albeit thir two laſt Specieof 'Thefthe ri: efly-te 
tained in the AQ, / yer ſeing the A& bears, *that/Lordsof 'Ruþ6 gp 
nor others, ſhall notfell, &c. 'under the” Word -otberygt 
orsare comprehended, and by the 2A 1.\F:J; TAL 47: 
qr tranſatts with a Thief, "for Theft committed againſt 


guilty of Theft-boot, ayh/ nag mr het noipal ; 'r2 
which ir appears, that the punifliment of Theft-boor' © 19'the 
fame with the puniſhment of the Thief, whereas inthe: Z. Pe 15; J 6: 


There is no puniſhment ſtatvted againſt private” perſons! who are  gititey of 
Theft-boo,only againſt Judges Tranſaing'or' Ranſoming 8 Sheen, verb? Bot py 


defines Theft-boot to be when any" perſon agrees with a' Thief, ' or Hires 
being purſued by the Sheriff-Depute of Inverneſs, for boct, 2s ewohh 
this 


trom the Law. And yet T remember that'in Jer. _ Angus 
with a Thief who Þad ſtolen ſome Meal from him'; te 


c . 

of Seffion did Advocat this Purſuit to themſelves,” becauſsthey t 
Crime of Theft-boot in deſanetyde,and therefore they reſolvedto hear ic 
ſelves, that they might clearly determine what Theft-boot'was, 'and how 
it-was to be extended. bas > 503-900 

IL. The Civil Law knew not ſvch diſtin& Crime as Receptof Theff)-bur 
it was comprehended under the Definition of Theft, for Recept is 
be eccultatio latronum vel maleficorum ab to qui latronem afprehendere fotert 
pecunia vel ſurreptorum parte accepta, L r. f. derecept. It is the wiltvl con- 
cealing or proteRting a Thief by him who might have taken and a rehetided 
him, and Gat either for Money, or a part of the ſtolen Goods; ' =P 7 which 
Definition it may be inferred. 1. Thar ſuch as lodge Thieves in Inns” 
Ilyable for Recept, except” it be likeways proved that they knew 
I ro have ſtolen Goods, which Ignorance will not excoie; if it be affetted 
and defigned Ignorance, 3s if all the Neighbours knew, or if it was intimat 
to them, or if any perſon offered to inform, and the In=keeper woitld Hor 
know, or if the Gueſt offered an extraordinary Reward, or offered to bribe 
Servants, or kept a very falous Warch 5 Which Prelumprions may wrifer an 
arbitrary puniſhment, bur not death. * 2. Trmaybe inferred that the lodging a 
- Kinſman, a Wife or Husbands entertaining one another,” will not inferRe- 
cept, becauſe that is preſmed to be done rather, out of Love, than 4verive 
or ole, I. 2.ff. de recept. which wasextended as Chaſſer. obſerves, Rgbs,+. F. 
5.N. 13. to a Miſtreſs concealing herSweet-heart : Inall which caſes the Re- 
ceptors are only to be excuſed, if they communica not in'the Theft, for elſe 
they are to be puniſhed as Theives, for that is not the effe@ of love biitof 
fraud. : | 2270 

NI. Recept of Theft wich us, is puniſhable as the principal Thief. S4at. 5x. 
Alex. 2. Where it is laid, that whoſoever ſhall tecept the thing ftola willingly 
or knowingly, he ſhall be puniſhed as the principal Thief; and from this jr 
may be concluded, that Recept with us,is properly, when"the thing ſton 
recepted, and not when theStealer without the Theft is recepted'; for as to 
the recepting ofthe Thief, it appears only to be puniſhable, when Letters of 
Intercommuning are publiſhed, prohibiting all the Leidgesto recept or forti- 
fie a MalefaGtor, <I{c Letters of Intercommuning were unnecefary ; not fee? 
why the Receptor of « Thief ſhould be in a worſe condition than the Recep- 
tor of a Murder; and our PraGtiſe ſpeaks ftill of Recept of theft, nor 
Thieves, at leaſt Recept of rhis nature falls not underthis ſpecial Crime, 
but only under the general Crime of ing MalefaGtors, but if the Recep- 
tor of a Thief take Money, or good _ the recepting even his perfor 
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r intergomgwes with Thieves, or them intheir 


of the; Theft, and befor 
. LV. The Receptor with us cannot be pur 
preps T woe nr nt for if 
Xe puniſhed, Staf, David. 2: cape. 29- _—_ th 


Grahame, beforethe Juſtices, f 
ray thi 


and after this ſhe pur both Bond and Aflignation.ma 


gl 
cxzie 5: and if fuchufing as rac cient termed Theft, all Aftions of Exhibi- 
ts for Theft. 

.\Bntir may be doubted, whether if the principal Thief dye, the receptoy 
may. be puniſhed, (eing after death the Principal Theftcannot be enquired, into, 
for though that priviledge be granted, q»oad the duſſcuſlion, yetit infers-na 
indemnity to the receptor; and we ſee, that where the benefir of diſcuſlipn 1g 
granted to Heirs or Cautioners, he who. hath the benefit may be purſued, if 
the party who would have been firſt diſcuſt, be, inſolvexdo, and the reaſon of 
thig maxim ſhould hold, whenthe Principal Thief is a live, and not whey he 
is dead, is,becau{e it is preſumeable that the purſuer is malicious againſt the re- 
ceptor, forelſe he would doubtlefie purſue the MalefaQtor who did the moſt 
- immediat wrong to him, which it is probable the receptor knew not. It 
may be alſo doubted, if the Thief dwell in England, or.in Frexce, whether 

the purſuer muſt firſt diſcufle him, 

V. If the thing ſtoln by the Wife, be found with the Husband, he is not 
to be puniſhed, except he expreſly promiſe to defend his wife, or warrand her; 
but if the thing ſtoln by the Hiahand be found under the wifes keys, or un- 
der ber care,ſhe is puuiſhable as a Thief, Stat. Will. c. 1 4 O&- quon. attach. c. 
I2. but theſe chapters are confuſed, and de praZica both man and wife are 
lyable, ifthey were acceſſory. to any other Thefts, byt no otherwiſe. 

Albeit the concealing of Theft he criminal in others, yet itis not ſo in a 
wite, ibid. And yet the husbands authority is ſaid not to be ſufficient, to de- 
fend heriin arrocious crimes, , though ſhe be oblieged, generally to obey. him, 
ibid. From which it may be obſerved, firſt, That Thetc is accompted an. as 

trocious crime, for that Chapter treats of Theft, albeit, this be much colmnar 
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woo amongſt the Doftors,who after a I debate, w whether Geourndedeo Tk. 
the procedure in atrocious crimes, 
they refer to the eng of Fogermg 


to circumſtances. ohhrethe Tit ctinglorog 


crime, except Fi «py 
of this, 1 xpr kh only cite 7% der, Wo was —_ 


and pickry, «uno 1638. and 2 
1s +4144 2. It is > tos Ib dh pe « are hot a * 
trocious, per ar gumentant 4. cOULTAXHa, eeydromgns -cxculenae, ' 
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VL. Itis ſtatuted, v. 9. that ſervants are abli 


elſe. . From w nay... be es nit, 
Ties dhe ar erVice LL fy i He incompany. Loom 
at the committing of Theft, is not puniſhable for his beingin \ ax Ar he fince 
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++ Hame-ſucken. 
1W hat-priviledge the Romans gave to 4 mans own houſe. 
2 What iv Hame-ſucken, and the ſevearl kinds thereof. 
3 The mnt this crime. 
4+ How Hame-ſucken is puniſhed, when it is only purſued by way of aggrava- 
! is 48-7; 


| ror. F " 


made upon' that ſecuriry are the more ſeverely puniſhable ; and there- 
 1eing a'man expeds moreſecurity, and is leaſt guarded =_ violence, 
whileſt he lives ceable at home, the Law, puniſhes more ly injuries 
done him there than d{ewhere;anditis very preſtumeable,that noperion vvould 
enter ahothers houſe, wvvith a -- So were t#-+-- offend him. 
there ypon any accompt,except he vv very m iceand prejudice a- 
in fm: Fort 1njuries committed againſt a pn his ovvn , 
not only the publick peace, but eve the Lavvs of —_—_ 

- According tothe Civil Lavv, no man could have be vvn out of his 
ovvn houſe, nor could have beencired therejn, Lf. 18. dejn jus vocends ple- 
rique putaverunt uullum de _ ſua ry jus vocare _ O& quia downr tut 
cuique refuginm atque receptaculum eſt ex 4 inae in jus vocaret, vins inferre 
jr ant believe the | oc of Hi aw re bentile vocatio in jus was at that 
' time uſcd.not by'a fimple citation, as now, but obtorto collo.and by draggingthe 
defender to the Court,” ' For elle it is not imaginable how the citing a perſon 
at his houſe could infer violence, or 'ryor - ww! the citet : but though this 
Lawis now (o far antiquated by cſtoth, that any perſon whatſoever, may 
be cited itt his owt houſe, 8 may be'violently, drawn forth thereof by Captions 
in Civil caſes, and wartands in criminal: Yet ſo pungent is the reaſon inſert 
in that Law, that domns cxique tutiſſemum fuginm atque aculum eft,wbich 
is likewiſe repeated, /. 1. C. de pretor &- ; pretor : t it being joyn- 
ed with the former reaſons above expreſſed, hath introduced that by the ſta- 
rutes of the greateſt part ofthe world, gravior eitimatur injurie alicui faite 
in domo ſua quim alibi & idco-ut plurimume duplicatur pena maleficii com- 
milſt in dome offenſe. Cabal. confil. criminal. caſu. 13. Which islikeways con- 
ſonant to the Civil Law, whereby of old, the entering another mans houſe, 
invito domino, waspuniſhable, as a Crime. L. z,Corw. de injuriis, and thereafter 
vvas puniſhable, aZione injuriarwm, |. 23. f. de injur. 

IT. The invading a perſon in his own houſe, with us iscalled Hame-ſucken 
and is defined to be, when any perſon violently enters into a another mans 
hovſe without licence, or contrary to the Kings peace, or ſeeks him, or aſ- 
faults him” there; and comes from-a Dutch word Hime, which ſigtiifies 1 
a houſe and ſzcker, which ſignifies to ſeek or purſue : concerning which crime 
it is obſervable, That 1. It either may be purſued as a ſeparat crime, or as 
the! aggravation of another ctime 3 ;when it is mg as a formal crime, the 
purſuer moſt Libel that he was invaded violently, or ſoughrafter in his own 
houſe : for if the offender did come inupon invitation, or accidentally, and 
+ thereafrer upon an emergent offended or invaded the Maſter of the houle, this 
is not properly Hame-ſucken, ſeing the offender did not invade or feaſe. -2, 

L The 


B! how much the perſon offended lives ſecurely, by ſo much all invaſions 
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— po Ay has there, and expedts as much rey 
( which isthereaſon induQtive ofthe Law ) asany other ele. And 5 
dinary form of Libels with us bears, that the purſuer was -inyaded $4 
; by gy houſe,or preci iat thereof. Thowes ( rumbic,was 2 inpeyrig 
to no ſinike my Lady Treqveir with a drawn [word in her 
pm ey 23- Feb. 1638. but it the place wherein the invaſion wa made, was 
das toy and(o adjoyned tothe houſe, I think that thoughirt was at 
doore of the houle, that Bert. hisopinion of jext ogy” orgy": 
Ar thus a Gencleman being. purſued upon: n 20 of } 663. for 
ſacken. in ſwafar as he came to Alexander :d hou | 
called him out 5 and forced him io yoke hid Cant and {courged him; 
Juſtices would not ſuſtain the Libel as Hame-{ucken, GE houg wes NOF Com 
mitted in the-purſuets houſe, though it was done at the 
ſtained it as oppreſſion : And yer I think that if it had bee 7 
cale, thatthis itwaſion was Hatve-lucken, beeauſe the perſon i 
Jed out ofhisown houle by the offender, and id guoad bin 
ifhe had been inity . The Juſtices would have ſuſtained c 
Hame-ſucken, if it m_ have been haven the wrong \nes 
diatly without atty prev GH = 
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It may be likewayes doubted, whether the beating a man in his own Ship, 
can be puniſhed as Hame- fucken, fince-a man has not his Family there, and 
G jt carinct be called properly his hame,But yer, believe it ſhould be puniſhed 
as ſuch, ſince it is the ordinary place of a Sex-mans reſidence : And thus it 
hath been found vvith vs that a Skipper may prove an imjury done to him in 
his own Ship, by his owa Servants ; though Servants cannot prove regule- 

. riter for their Maſter, except in the caſe -facken. 

Tt hath been likeways doubted, whetheran Injury donetoan Inn-keeper,can 
be puniſhed as Hame-fucken, when done to him by ſiich as lodged in his own 
Inn? And though it wasalledged, thar this was a greater Crime, that if it 
had been done by a perſon who lodged not there, that was a Hame- 
ſucken againſt Hoſpitality : Yet becauſe an Inn is a publick Houſe, and belongs 
as well to the Lodpers as to the Maſter. The Juſtices did only ſuſtain this as 
a great Ryot, but not as Hame-ſucken, in the caſeof Myre of Penrniglen, anno 
I675. | 

I. The puniſhment of this Crime is the ſame with the Raviſhing of 
Women, R. M. L. 4. cap. 9. and 10.And therefore the Laws made againſtravi- 
ſhing of Women,are ordinarly emp 127 rater. no ſpecialpuniſhment 
expreſt in the Laws againſtHame-ſucken, ſhould be purſued within a night after 
itis committed, which time is allowed for geting the Advice of Friends, 
i#bid.* And yet in the former caſe of the Lady Traquairs, it was ſuſtained 
after two Months time,and doubtleſs that ſhort Preſcription is nowobſolet, and 
the reaſon of it has been; becauſe it being puniſhable asraviſhing of Women, 
it hath borrowed from that Crime, the neceſſity of being recently purſued. 
And Tthink, that though the foreſaid ſhort Preſcription benot all-wed by 

reſent Cuſtom, yet the Judge ſhould conſider whether any conſiderable time 
hath interveened, for elſe, per intervallum temporis videtur dijſimmulari / in- 
jurla diſſimulatur. Nor is it probable that the perſon offended would have fit- 
ten long with ſich a wrong, and ſince that Crime which was not Capital of 
its own Nature, does become ſuch by the Circumſtance of the Place, it is rea- 
ſonable that the perſon accuſed ſhould notly long under the hazard, & gra- 
vatus in uno levandus in alio: This Crime hath likewiſe this priviledge, that 
it may be proved by the Purſvers own Servants, Friends, or other Witnel- 
ſes, who are otherwiſe lyable to Exception, which is introduced not only 
vpon the accompt of neceſſity, but likewiſe i» odinxr of the Offender : Nor 
were it poſſible to prove Crimes of that Nature by others than are in the Fa- 
mily. g £'M 

IV. When Hame-ſucken is purſued only as an Aggravation, it is libelled 
thar ſuch a thing was done by way of Hame-ſucken, and the puniſhment there- 
of is arbitrary, eo ceſs, and this is ſoold an Aggravationof a Crime, that 
David, 2 Sam. chap. 4. verſ. 11. aggravatsthe death of Tſbboſbeth, becauſe 

they had ſhin him in his own Houſe, and upon his own Bed. The Libelm 
- 'Hame-ſucken runs thus, that albeit by the Municipal Law of this Kingdom, 
the Committers, of the crime of Hame-ſucken, that is to lay, who ever 
invades any of ovr peaceable Snbjefts and Lieges vjJolently: with weapons, 
within their own dwelling houſes, or precin@ thereof, contrair to our peace, 
ſhall incur and underly the pam and puniſhment of death, as our faids Laws 
and; AQs of Parliament in thetnſclves proports; Notwithſtanding whereof, 
it is of verity,that upon Hft by paſt,the forenamed perſons above-complain- 
ed upon. being boden in fear of war, with Sword, and other weapons inva- 
five, came under filence and cloud of night, about ten honrs at even, to the 
ſ-id 4. B. his dwelling houſe, where he was quiet and in a ſober manner 
for the time, &#c. ; | : 
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The p#nifoment of breaking of Priſon by the Civil Lew, end ourc. 
How the going out of Priſon, when brokg by engther, is puniſhghle. 
Whether he is puniſhable, if be return. | 

How an endeavosnr to bregh Priſon is pgniſhable. 
How the Maiter of the Priſon is puniſhed, if the Priſcner eſcape. 


Riſons are ordained to keep Priſoners till they be tryed, 3 eediegs 
P he who breaks them, does more than tacitely acknowledge .. guile, 
ce it is to be preſumed that if be were innocent, he would. think hime 
obliged in Honour, as well as Intereſt, to wait nll he. were abſolyed judici- 
ally: and fince Priſons are the greateſt Securitiesof the fl fon there- 

o 
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fore to break them is a kind of Sacriledge : And as the Walls of our Cities 
are lacred, becauſe they defend us again(t our Enemies, fa Priſqns, 
becauſe they defend us againſt our wicked Countrey-men, who are the | 
eſt Enemies of the Common-wealth. His Majſties Advocat did alſo Fe 
caſe of H:ltonn, well call breaking of Priſon 4 poly Hame-ſucken. 

I. The breaker of Priſon ( , whom the Civil Lay, calls efro&or | 
was puniſhed pre capitali, 1, 1. f. de effrafor: But by that puniſhment was 
meant not death, for that were too ſevere, but capitis diminutiq eff mors ci- 


vilis;, and in effet he was arbitrarly puniſhable, except he Tf ing 
death ly ; 


for Souldiers breaking Priſon were puniſhed by , 4. 13 ff dere wilit. 
Fecauſe Souldiers having .ordiparly. more Courage, 43L By. 8. ey ſhould 
be over-awed by greater puniſhments. And yet I know, the learned Mathers 
thinks, that qui/1bet effra@or carceris, 1s th by death : ButI think nor 
bis Argumentsconcluding, for though Ulp, 1. 1. f. de efraFo lays, that [+ 
plicium et ſumendum, yet it tgllows not, that by ſupplicinae is meant tn 4 
ſince all the Gloſfſators make ſuppliciuw. 2 genus 3, and when Lawyers mean 
death by it, they lay, »[tzmuw lect, And though Cicero ſayes, that 
exilium non e#} ſupplicinum ſed perfugium & Dre vpplacts, he ſpeaks there as 
an Orator ; and indeed as to theſe wha delery'd to:die, Baniſhment is a 
Harbour and Happineſs. Nar daes his gther brought from. the - 
bove-written Law, concerning Souldiers, conclude, for Souldiers, as I obſer- 
ved, are more ſeverely Joon than arhers, becauſe of the hazard of the 
Fvent, and ſtriftneſs of Diſcipline, and becauſe, as Iobſerved, they fear k 
and ſo ought to be more threatned than others; but what need was there to 
have made a ſpecial Law for Soyldiers, if all Breakers of Priſon were puniſh- 
able by death? And itis againſt the nature f ANIrEy Crunes .({ ſuch as 
this is confeſſed to be ) to be puniſhable by death ; And the WW, | capite 
punire, ſhould always be interpret in the meckeſt Senſe it can bear ; Nor ſee 
I why the Law would haye ſpoke ſogenerally, it it had deſigned that ſeve- 
rity. By our Law, Breakersof Priſon are puniſhed by baniſhment, or fyning, 
"coreng to the natureof the Offence, but there is no expreſs Statute deter- 
mining the puniſhment. P | 
II. He who fled out of Priſon, whenit was broken by another, ſhould, 
in the judgement of Julius Clarys, be Peptþed in the ſame way. as if he hg 
0g 
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been found guilty of the Crime ir ſelf, becauſe he confeſies the Crime, and 
flight is a preſum'd acknowledgment, Far. queit. 21. »nav. 25. but thisſcems 
to me too ſevere, for flight is a preſumption ; and it is unjuſt to condemn 
upon preſumptions , and were it not ablurd to condemn a man 
to die for a Crime of which he is found by thetryal of others to be in- 
nocent : And men may flee our of Priſon, rather becauſe of the inconveni- 
encies of reſtraint, than out, from the conſcience of guilt, vid. Pegrer. gueſt. 
I. crim. But if there had been no violence uſed, a perſon impriſoned for a 
Criminal "Cauſe, may eſcape lawfully, Perez.ad tit. C.de.cuftod. reor decauſe 
he may redeem lawfully his own blood from hazard. If the perſon incarcerat 
was incarcerat only for a civil Debt,he going out of Prion, was even in that 
caſe found puniſhahle only by an arbitrary puniſhment, Jaly 3.1673 In the caſe 
of Francis Irving of Hiltonn, who was purſued for breaking the Priſon of 
Aberdeen, where the Libel was founded upon the common Law,and the Laws 
of Nations, and upon .our Municipal Law and Cuſtome, without citing 
any particular Law : And ſubſuming that he being incarcerat for a civil 
Debt, he and others brake the Priſon, at leaſt eſcaped, the Priſon being 
broken, and therefore concluded an arbitrary puniſhment, and payment of 
the damnaye done to the Tolbooth. Againſt which Libel it was alledged, x. 
That it was not relevant, fince it condeſcended npon no ſtatute ; nor had 
we any Statute or Practick making the going out of Priſon, when it was 
broke by another puniſhable, and when the impriſonmerit was only for a 
civil debt : Nor was this a Crime by the Civil Law, which puniſht only 
aFores carceruw, but not eos quievaſernnt : For nigrum nunquam excedere 
debet rubram, that is to ſay, nothing in the Title ſhould exceed the Rubrick 
and therefore the inſcription or Rubrick being deeffeForibus, only ſuch were 
criminal by rhat Title, as were effraFores, And as Perez. oblerves, num. 16. 
S: abſet violentia poteſt revs aufugere 4 carcere quem apertum vidit : And the rea- 
ſon of puniſhing effreFores carcerum does not militat here, fince there is no 
prejudice done to the Priſon, nor violence committed againſt Authority. And 
it is lawfu], becauſe natural to every man to recover his natural liberty ; 'nor 
was it ever heard that a man running away from a Meflenger, was puniſhed 
aSeffraFor carceris,and yet that is the ſame guilt with what is here purſued. 2. 
The Libel concluding art and part of the breaking of Priſon, becauſe he e- 
{caped out of Priſon when broken, is moſt irrelevant, fince the one may ex- 
iſt without the other ; for one may eſcape and not break, and therefore 
the one cannot be neceſſary illative of the other. 3. The paying 
dammage cannot be concluded againſt one who only went out, 
fince he who goes only out of Priſon occaſions no damnage, and conſequent- 
ly ought topay none. To whichit wasreplyed, that as to the friſt, it hath 
been the conſtant opinion of Lawyers, that going out of Priſon that is broken 
isa crime, ſince the Priſoner ought ro have taken no advantage of another 
mans crime,but ought rather to have hindered the breaking of the Priſon, and 
to havecryed and advertiſed the keeper, whereas here the.Priſon was broke by 
along and daily work, and yet no notice wes given ; likeas, Skeer in his An- 
notations upon the 1. Chap. Stat. David 2. oblerves, that qui effraFo carcere 
aufugerit capite punitur,which is conſonant to 13. #7 de re milit. &-1.36. FF. de 
pan. Torhe 2. it was replyed,$that the Priſon being broke in the night time, 
the Purſuer could not diſtinguiſh who broke it : And if it were neceſſary to 
prove breaking it ſhould be impoſible to prove thecrime 3 and fince the Pannel 
might haveſtayed and have cleared his own innocence, it was juſt that the Law 
ſhould conclude him guilty ; and except the Pannel could by way of excul- 
pation alledge that it was broke by another, and offer toprove by whom 
it wasSbroke, he who goes out ſhould be concluded to be art and part. Up- 
on which debate the Juſtices ſuſtained the Libel to infer an arbitrary puniſh- 
ment 
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ment. ;-But. yet. the Aſſize afloilized the. Panngl, though. it was proved that 
he was in Priſon, and that the Priſon was broke, and that he: came down 
upon a Rope,for they rhought thatfince hisbreaking of Priiog was not prov- 
ed, he ought not tp be concluded guilty,byt here the yerdi@ was contrair to 
the Interloquitor. . | | 

If the Priſoner was unjuſtly detained ig Priſon, Clarss thinks that he is 
not to be puniſhed, though: he-brake Priſon;. queſt. 21. num. 26. But this 
opinion 15 moſt ablurd, for he ought not to be jr to the lawfulneſs of his 
own impriſonment, but ought to Ply to the awful Authority for redreſs. 
And I. 13. ff de cuſtod.- reor. dot expreſly' determine, eos puniendos eſſe 
qUamuis innocentes invenianturex eo crimine propter quod in carcerem impacts 
Junt. As allo, it x5-very clear, that |. nibzl © intereit. C, de captivi. Upon 
which the DoCtors found their opinion,is only to be underſtood of. ſuch as 
broke the enemies Priſon. KS. 

Ht. He who fled, having broke Priſon,is not thought puniſhable as a break- 
er of Priſon, ifhe return, Boer. deciſ. 2 15.Clar.. nur. 0, But this alſo ſcems 
debateable, ſinceno man can give himſelt a remuſſion: And there being jus 

veſctny fiſco, by the guilt once committed, it .cannotbe taken off without 
foe deed of the power offended; and we ſee that murderers and others are 
puniſhable by death, though chey: put themſelves in Priſon, dimrinuit nontol- 
lit crimen. 

IV. Theſe who broke not Priſon, but ellayed to break, are to be more 
meekly puniſhed,than thoſe who broke priſon,*. lar. »#m. 27.which is alſo ob- 
{crved in Scotland. Not only theſe who broke priſon, but theſe who aſliſt- 
ed them, and the Keepers, by whoſe contrivance or negligence they eſcaped, 
are puniſhable, /. 8. 10. & 12. ff. de + reor. | 

V. If a Priſoner eſcape, the Maſtes of the Priſon is oblidged to purge him 
ſelfby Oath, that he eſcaped without his will or conſent, Stat. David. 2.cap. 
T. 2421. 6. And by the 19. chap. num. 2. Stat. Rob. 1. the Keeper of t 
Priſon is to anſwer for the MalefaGtor, either in bodyor goods ; which takes 
only place where the keeper was negligent in hisduty,for elle hejs not lyable, 
as was foundthe 23. of November 1675. inthe caſe of Captain Martine,who 
being impriſoned by the Lords of Seſtion, for not finding Caution in a pur- 
ſuit before the Admiral againſt him, for taking free ſhips, hi eſcaped in Wo- 
mens Cloathes ; and the Keepers being purſued,it was alledged for him, that 
Keepers were only depoſitarii, Priſoners being depoſitat in their hands, that 
they might thereby be reſerved toa publick tryal,& depoſtarii tenentur tantun, 
de dolo, &-lata culpa. And Farinaciustells us, that it was fo decided at Rome, 
where a perſon eſcaped thusin Womens Cloathes. To which,though it was 
anſwered, that Servants, getting a Fee, are lyable,ad exactiſſamram diligentian, 
without which, privat diligence, and. publick revenge, might eaſily be diſap- 
pointed : Yet the Lords, upon tryal of the Keepers innocence and diligence 
did affoilzie him. But I have ſeen that fiſters have affiſted their Brothers,and 
Wives their Husbands, to eſcape,even for Crimes, without being puniſhed ; 
and per l. 2. f.de recept. the receptors of ſuch near relations are conniv'd, at 
ſogentle is the Law, and ſo much it both followsand pardons nature Brea- 
king Priſon in the night, is a great aggravation of this Crime, 4 M749 
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TIILE XXIIL 


De Dardanaris, 


OR, 
Fore-ſtallers. 


New Fore-fallers are, and the ſeveral ſpecies of this Crime by the Civil 


W. 

The difference betwixt Fore-flallers and Regraters. 

ah 7 ar Branch of this Crime, by our Law, is the buying up Corns to « 
earth. 

Thi ſecond is, the buying Corns coming to a Mercat. 

The third is, the adviſing others to commit theſe Crimes. 

The fourth is, the buying Commodities in a Mercat, upon deſign to ſell the 

Same again at any other Mercat within four Miles. 
The puniſhment of this Crime. 


M* haveing gathered themſelves into Societies,they did for their own 


_ 
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Conveniency & Proviſion,grant many Priviledges to Mercars,8:luch ag 
nred them,8&that all perſons might be the wore equally provicedgthey did 
lay ſuch Reſtrictions both upon Buyers & Sellers,as they tnought ht ior that De- 
Fgn. For albeit it be lawful for every nan to wiſe his own as be thinks fir, and 
to ſell his Commodities where and to whom he pleaſes, yet ieing common Ju- 
Nite is to be preferred to privat Advantage, it was the intereſt of the Com- 
mon-wealth, as upon that accompt, they will rot ſufer any man to abuſe his 
own,to the detriment of theCommon- wealth,(as it is to be ſen in thele Laws 
Which concerns InterdiQtjons ) ſo much leſs will they allow men to wrong the 
Common-wealth for their own privat gain. The great inſtance whereof is 
Teen in this Crime of Fore-ſtalling, or regrateing. 

I. Fore-ſtallers were by the Rowen: called Dardanarii 2 Dardano, ( a Mer- 
thant who was famous for that Crime) And by the Civil Law theſe were 
accompted dardenarii properly, who huirded uptheir own Corns, or bought 
vÞ the Corns of athers, of defign to keep them to a dearth, but improperly 
Theſe were likewiſe called Dardanarii, who did buy up any other Commodi- 
ty unlavvtully upoh that deſign, vyhich kind of Merchants were more pro- 
perly called par#»2pol; , by Novel of Valentivian , which Crime as it 
was puniſhed per legemr julian de arnona,ſo the puniſhment of it perl. ſextem, 
FF de extra. crim. tft 20. aurei & punirt extra ordinem. 

_- A third fort of Datdanirii, numbred amongſt the Doftors, are theſe who 
properly are called revenditores &' qui emunt ut carins vendant ex raritate ra- 
$72 raritaten aff eEFantis Tholoſanus. cap. 1 3 5. mum. 10. Mathews allo makes 
Monopoliſt a foutth Branch of theſe, and ſorely they are equally guilty of 


prejadging the Common- wealth with theſe above related. 

II. Though Fore-{tallers and Regraters be ordinarily taken for one and 
the fame, yet there is this difference betvvixt them, that Regraters are only 
thole vvho buy Goods, that they may ſell them again at a dearer Rate : But 
Fore-ſta]lers are ſuch as buy Goods before they come to an open Vercatz but 
ſcing Cuſtom uſestheſe Words promiſcuouſly, vve ſhall divide Fore-ſtallers 
or Regraters into theſe ſeveral Species and Branches, 
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. Fore-ſtdllers. 

I. The firſt Species or Kind of Fore-ſtallers, is of ſucti, who either pri- 
vatly,- or by entering into Societies, buy 'up all Goods vpon deſign,” that by 
making themſelves Maſter of the Commodity, they _O fach Rates for 
them as they think fit. And this is very fitly made a Crithe, becauſe it is4h- 
ſolarly deſtructiveto the Conveniency of the People. Birt becauſe this'is ( as 
all defigns are ) a latent att of rhemind, arid (© is hard to be proved, whete 
the Foreſtallers have not entredinto a Society, thetefore this guilt is Lore 
this qualification and defign inferred from Prefumptions,as if a petſon 
offer to buy all the Salmond in Scotland, and deal with 411 perſons who 
have any to ſell, that they ſhould not ſell to any other. 2. If any of theſe 
univerſal Buyers ſhould give extraordinary prices, which is ned he 
would not do but upon ſome defign. 3. If he ſhouldboaſt that none elle 
had that Cortmodity to ſell, or ſachother words as might be ground fora 
Judge to infer the Deſign ; yet it may bedoubted here, if the univerfaf btly- 
ing of any of theſe Commodities, in order to a forraign Tranſportation, 
and where none of them = vended at home bo raſh yony {- infer 
the Crime of Fore-ſtalling, ſeing Serangers are otly preju y highiteni 
the prices in that cale * Tut ſeing the Countrey would be likewiſe terebs 
prejudged by being abſolutely deprived of that Commodity, certaitily the 
guilt will beextended even in that caſe, which will hold likewiſe in Strangers, 
who buy up the Commodities of the Countrey upon that deſign, who, may 
be likewiſe therefore puniſhed within the Countrey whete they ' comtiiit the 
guilt, being lyable to that Juriſdiftion, retione loci delitt;. hee 

IV. Theſecond kind of Fore-{tallers is oftheſe who bty any Goods com- 
ingto Mercats, before they come to the publick ſtall of place where they 
ſhould be vended, and this is the reafon of the. denomination : And the rea- 
fon why this is made a Crime, is, becauſe Mercats being inſtitute for the good 
of the Common-wealth, every thing by conſequence behoved to be di 4 
ed, which isabſolutely deftractive toit 3 and the buying any thing before it 
come to the Mercat, isſuch. Butit maybe doubted here, whether Commo 
dities may not be bought by Merchants in a publick Borgh, though they be 
going to the: Mercat of another publick Burgh > As for inſtance, if a Merch- 
and 1n Burntiſland may not buy Skins there from one who ſayes heis bs 
ing them tothe Mercat of Kirghorn : Andit this were notallowed, it would 
occafion much trouble both to ſellers and buyers. 2. It thy be apon the 
ſame ground doubted, if one may ſell, finding thar he is not able to y to a 
Mercatday, which it may be, will be but oncein a week in ſome places. As 
to which difficulty, my opinion is, that theſe can only be accounted Fore-ftal- 
lers, againſt whom ſomething of defigri againſt the common good can be 
ved : Asif the Bnrgeſſesof one Town ſhould be proved to have ctierolin. 
to a Contratt to buy up the Commodities which were going to another ad- 
jacent Town, or ſhould ſtand in the Wy evety Mercat day delign to 

uy up the Commodities that were going to the next adjacent Town. - And 

I know this to have been the opinion of ſome learned Lawyers, in a Gſe be. 
twixt the New and Old Towns of Aberdeen ; but to make, that the buying 
of things generally before they comeEto a Mercat, ſhould infer a Crime, were 
moſt hard and inconvenient. And' becauſethe defign is the great thing to be 
looked to, on effeFus ſed affectus, thetefors both the At of Parliament and 
Criminal dittay in thiscaſe, ſpeak only of Fore-ſtalling and Regrating ; for 
by the doing any thing of this nature' commonly and frequently, anizxs 
deliziqutnd;, 18 moſt probably inferred. And by the fame reaſon, I conclude 
it probable alwayes for the defenders inthis caſe to alledge by way of excul- 
pation, that what they did, was done either JED of neceflarily, or 
generally, alio animo quam delingquendi, v.g. It one in Bruntiſland were pan- 
Q 3 nel'd 
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nel'd for buying Skins that were comming to the Mercat of Edinburgh, he 
might alledge, that being obliged under a failzie to deliverſuch a number 
of Skins betwixt and ſuch a day, that therefore he was neceſſitat to buy theſe: 
Orit any were alledged to have bought Stockings that were coming from a 
Mercat, he might alledge that he bought them for his own ule, or that he knew 
not there was a Mercat upon the place. And I ccnclude generally, that the 
buying any thing for our own privat uſe, makes not the buyer in any caſe cul- 
pable of this Crime, lince he does that tanquam quilibet & non tangqutm Mer- 
cator, and Fore-ſtalling is a Crime in Merchandizing, 

'V. The third degree of it is, the adviſing theſe who are to ſell, to hight 
the price, or the diſſwading the ſellers to come to any particular Mercat. 

VI. The fourth is, the buying Commodinies in a Mercat, of deſign to ſell 
the ſame again in the ſame Mercat, or in any other Mercat within four Miles 
thereof. 

- VU. All which ſpecies are expreſly enumerat. Cap. 20. Pa. 4. K.Ja. 5. By 
which the puniſhment is appointed to be impriloning of their perſons and the 
Eicheating of their goods bought and fold, the two part thereof belongs to 
the King, and the third to the Sheriffs, or other Judge by whom they are con- 
demned. From which Ac it may beconcluded, that any Judges are com- 
petent to puniſh Fore-ſtalling : albeit of old, the Chamberlain was, in his 
chamberlain air, the proper en of Fore-ſtallers, as isclear by the Chap. 35. 
ft. K. Wil. vid.& cap.78. leg. burg. And in the 143.4F.Pa. 12. K. F. 6. 
where the puniſhment is ordained to be 40. Pound for the firſt fault; 1co. 
Pound for the ſecond; And Eicheat of all his Moveables for the third. 

I find ſeveral perſons convidt of this crime, as Cairncroſſe and others, 9, 
June 1599. Anderſon 12. June. Toung and others 11. of June that Year ; And 

alzday 6. Auguſt 1595. Bur I find no puniſhment to have followed in this, 
or any other caſe: Yun this crime cannot beſaid tobe 1n deſuetude ſeing 
there are ſame inſtances of it; Yet avitins puniri debent, Becauſe theſe ca- 
ſes are ſo few, and no puniſhment hath followed upon them. 

I find it wasalledged for Toung, 11 June, And Halzydey, 11 Auguſt, 
foreſ2id, that the Libel was not relevant, not condeſcending upon the per- 
ſons to whom the Goods Fore-ſtalled were Sold, nor the place, nor time, 
which was repelled, becauſe For-ſtalling was unlawful in all places, and at all 
times, But certainly this reply was not relevant, for elſe neither time, place, 
nor perſonneeded be condeſcended on, ſeing theſe are ſtill unlawful at all 
times. But I think the true reaſon why it ſhould have been repelled, was,ſe- 
ins common Fore-ſtalling and Regrating waslibelled, which is zomen habitus, 
and not founded upon any particular At, and therefore the particular Ads 
needed not belibelled,thougheven in this caſe they muſt be expreſly proved. 
But certainly, ſometimes the time, and place is neceflary, as where it is libel- 
led, that Goods were bought and preſently ſold, or within four Miles of the 
p'ace where they were bought : for the Crimein this caſe is inferred from the 
ſpeciality of time andplace. 

It was alledged, that Confiſcation of Moveables could not be inferred, 
though for the third or fourth Fault, except the Pannel had been convid for 
thefirt two: Which was repelled likewiſe, Becauſe the King -could noe be 
prejudged in his Intereſt, qzoad, the Confiſcation by the negligence of his Ad- 
vocat, or any privat Informer, by not purſuing : Norcould that Negligence 
purge their guilt, or procure them an Impunity. And it were abſurd, (- 
ing Crimes and puniſhments areto be commenſurat ) that theſe who had con- 
tinved in that guilt for many years, ſhould be no more puniſhed, than theſe 
who had but once incurred the ſame. 
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TITLE XXIV- 
_ _ Uſury. 


In what Contraffs Oſury may be committed. | 

The taking of more Annualrent than the Quota Hated by Law, +s the firit 
Branch of Our. 

The ſecond is, totake Annualrents before the Term of payment. 

The third is, totake Wadſets in defraud of the Law. 

Whether aClanſe not to redegm for a long time, be Uſory. 

The probation of this Crime. 


The puniſhment of it. 


Sury is that Crime,which is committed by taking more Annualrent for 
any Sum lent, than what isallowed by the Law ofthe Kingdom. 

I. This Crime iscommitted properly in Money,G& i» mutuo:bur yet it is both 
by our I aw, and the Civil, and Canon Laws, extended to other Contracts: 
for with us, it is committed in Bargaingof Viftual, or Tacks, as ball be clear- 
ed by the —_— ARs:and therefore Lawyers divide Ufary, into that which 
they call dire# Cſary, que obtinet tantnum in mutxo; and indire# Ofury, 
which takesplace in other ContraQts. 

Uſury is alſo divided, in»ſvram manifeftam & velatam ; which co-incides 
almoſt with the former diſtinction. 

Py our old Law, Ulſury could not have been purſued in the Uſurers own 
hfe. bur he might have repented him of it, at any time before his death; fo 
that it was not the Commiſſion of the Crime, bur rhe continuance in it, 
which was puniſhable : But if he repented not, his Heirs might be forefault- 
ed, 1.2. Reo. Maj. cap. 24. And this, Skeen obſerves, to be conſonancro 
the Law of E-gland, whereby the Penalty of a living Ulurer, belongs to the 
King. but of a dead Uſurer, to the Church. 

I 1. The true Method in this Title, is, to clear the ſeveral kindsof Ulſury, 
determined by our Statutes. The fiſt Species thereof is, | 

Whoever receives more Annualrent, than Ten for each Hundred, ſhall be 
puniſhed as Ockerers, or Uſurers, conform ro the Laws of the Realm, alrea- 
dy made, Parl. 11. K. Ja. 6. cap. 52. . And yet Ifind no prior Law to this, 
expreſſing the puniſhment of Uſury 3 only it is ſaid, Par. 6. Ja. 2. AF. 23. 
that Keepers of Victual to a Dearth, fhall be puniſhed as Ockerers, and this 
is properly Ulury. 

By A& of Parliament, 1649. it is appointed, thatthe Annualtent of M6- 
ney, ſhould be at ſix per cent. conform ro which AQ, all Annualrents were 
payed in Scotland, till 1661. At which time the Parliament, 1649. wasre- 
{cinded 4 whereupon it was debated, in Hyeh Roxburghs cale, Moreh 23. 
1668. whether the taking of more Annualrent, than ſix per cent. after the 
yeer 1649. couldinfer Ufury 3 and thatir could nor, was urged froni theſe 
reaſons. 1. That where thete was no Law, there could be no contempt : but 
ſoit was, that the Ads of Parliament 1649. were no Laws, that Parliamerit 
being reſcinded, ob defectum authoritatis, and without any ſalvo,as to what 
was paſt. 2. The Liedges might as well be puniſhe now for tranſgreſſing 
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120 Uſury. 
the penal Statutes, made by the uſurpers, ſeing theſe were binding, the time 
of the tr fion, and doth want authority equally... 3. By the AC be. 
t7i="Xbitor and Creditor, 1. Seſſzon 1, Pa. K. Ch. 2. Sach padtions are 
only declared u{urigus, quoad firtura & incluſio unins eit excluſio alterins. To 
this it was anſwered,that the Parliament 1649.WasSin vigor till the year 1661. 
Ergo. before that time it was Ufury, to rake more than the Annualrent there- 
in prohibited ; and albeit the defe&t of Aughority might bepleaded, where the 
Crime committed, depended.merely upon the Authority contraverted. Yet 
in this caſe it could not ; ſeing Uſury was a crime, which was prohibited by 
all Laws. And as to the quote, which was all that was determined by the 
Parliament, 1649: \Jt was noſuch thing as concerned the Rebellion, for which 
that Parliament was reſcinded;but wasa reaſonable,and univerſal good for the 
Kingdom, and approved by the preſent Parliament. And thole who took 
annualrent during that time, at more than ſix per cext- did in fofar oppreſfſe 
their Debitors beyondathers, and ſo ſhould be puniſhed. 2: By the ACt a- 
nent penal Statutes, 1661, Ulſury 1s exceptedfrom the penal Statutes "therein 
abridged, which needed not, if the taking more than fix per cex!. for the 
years immediatly preceeding, had not been Uſury. 3. The Lords of Seffi- 
on did £till reſtri& the Annualrents, even during theſe years, to fix per cent. 
which they could not have done, if that Law had not warranted them ; as 
in the calc betwixt Wanchop and Lawder. 1665. for if that Ad was in force 
theo, it wasa Crime to take more than was therein commanded, if it was not 
abrogated; then the tormer AQ, 1649. appointing t per cent. Was in vi- 
gour, and {0 the Lords could not reftrit the annualrents to fix, againſt an 
exprefſe Law. This caſe was not decided, but the Juſtices inclined tothink, 
thar though the A@ 1649. was abrogated; -yet it was4 ſufficient warrand,to 
regulat the Deciſion of civil caſes, becauſe all bargains werethen made, with 
relpet tothe quota, thereby determined, & erat lex habita & reputeta: but that 
being abrogated, it could not found ſufficiently acriminal Adion, to infer ſo 
ſevere a puniſhment, as that of Uſury ; for a Crime 1s mainly ſuch, becauſe 
Authority iscontemned, and contempt is the efſence of a Crime ; but fo it is 
there could be no contempt where there was no Authority, But it may be 
doubted, if a Merchant who was to imploy his ſtock ven Merchandize,where- 
by he might have got tar more than the annualrent | his ſtock, ſhould at the 
defire isfriend, then in great ſtraits, lend him his Money, for more than 
the ordinary profit; if in that caſe he conld be puniſhable as an Uſurer ? 
And albeitour Law be general, yet here chef animus fenerandi ; and there 
was no advyantage taken ofthe Debitors neceſſity ; for which, Uſury is mainly 
puniſhable. And I find, that Abbas c. Naviganti de uſur. num. 13. & Socin. 
tra# denſur. num. 75. do conclude this to be no Uſury. YetI know, that - 
ſome judicious Lawyers with us, did at a conſultation upon this ſame caſe, 
conclude that the Juſtices could not receive this exception ſeing they were 
tyed to ſtrict Law 3 butthey thought that the Council might allow ſome 
mitigation. 

NM. Another Species of Uſury byour Law, is.to take Annualrent before hand 
thatis to ſay, before the term of payment, which was ordinarly done, by re- 
taininga years Annualrent, when the Mony was firſt lent, and this is deter- 
mined to be Uſury, by the 222. AZ Pa. 14. K. Ja./6. and thereafter by the 
28. AZ Parl. 23. K. Ja.6. by which laſt, it was likewiſe Statute, that who- 
ſoever ſhall detain the time of the lending, or ſhall exa&t, crave, or receive from 
the Debitors, Annualrent at the time of the lending, or add the fame to therr 
principal ſumms, or vvhoſoever ſhall exa&,or crave Annualrent, ſhall commit 
Uſury. And this ſeems to be founded upon that principle of the Civil Lavv 
vyhereby puniebantur qui plus petebant, & plus tempore petere dicebantur qui pete- 

bant ante tempus debito conStitutun. Upon 
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'Upon' theſe Jaſt words-ob the A@tof Parhianient, :forbiddiig the ex46/ 
-or coaving Annuatrents before the Term ot payment, there vvas'2 dittay foun- 
, dedbgaindt 'Purdie, in'the'year 166671fortaking ters potind Scots, 'as the An- 
nvalrenes of fifty Merks, upon the'r 8.0t-Fuly, whereas no Ammalreiits vyas 
due/\till Marihimaſe that year. Agaiblt' vvhithdirtdy,/it vas aledged, I. 
That this Species of the dittay "Vvas meerly' Seitutory; and fo vas nhor'to be 
-extended,! cither beyorid 'theintereſt oFtheLeidges, to falve vvhichir viasin- 
ferred; ovbeyond theexptesvyords'of the Act ; -bur ſoit'is, thar it Vyasonly 
the intereſt of the bridges, tharthey ſhould Hot beforced topry Inteteſt Pefore 
-handzbur that they"might voluntary pay-cheir Athtmafrents,vvithoutaoy danger 
-to the receiier, vvhich may ſomeritesbefor theddvantage of thepayer, asfor 
»iriſtance, if zperſon-vyho'vvereyable for Anaualrents at Mirtinwias, 
be for higovvn Soong (delffons that haCreditor might rective his Atnnual- 
rentsin Seprewber,' he wvouldorhave the conveniency'6f payingthem 
.at Mars/mas, and' might bereither atexpences,-or in hszardto'ffend chem.And 
therefore, -feing the receiver-Heretmd raiſed hochargeof Horning, noruſed no 
-otheridiligence foricompe]hng the Debirorsto pay'the Anmualrents, his volut- 
-taroffer of them\ſhowld not 'prejudge the receiver, efpeciaHy ſeing by the nat- 
Tative of die Aﬀ,itvvittappearthat theevittigof oppreſſion, m exatting Mo- 
neybeorerhe Term, Twas vylich'the At of Parliament intended 
-only to guard. #. 'Though-by tlie firſt parr of the Act, exatting, craving, vr 
recerving Annualrenes atitherimeof the fending, be expreſly forbidden”: Yet 
aohenthe raving Armvalrencs before the Ferm of payrnent (.vvhich isthe 
cauſe founded upon,im this dittay )-the'ACbipeaks'only thereok, craving; '6r 
exattings but dorh not fofbid ſfimplyTeceivitlg. 3. Confurrudo etinms wala th 
Snjufts exonſat ufurarrar i piere. Bare. in tege foguis. faphtio, .ehl. edjtf.80- 
cimse»/d/:0 170. Andit vis very notour, thit in this caſe there vyis ths- 
1 ordiner, that forhotieftand aft ttn-in-Srothendy to rite Armnint.. 
rerit before the Term, from vvilling-Debicors, cither cofnpply their ovvh n6- 
cefiiry, or togrmific their {ebicor ecciſiohs. .. And noob, ty es: 


thatthe Parrmel 'vvho wwass poor Mei (ould jn{rfare hinifelf, 
#nr Juris, thinking hunt vudrranted in vvhat Hedid, by the. praftice of chi 
Conntrey , and ofthe thoſt imelligent perforis therein. 4. , De winitess vis 
ewratpretor, not ſhould fevere nud ftatmtoty punithment be i dicted for erronts 
wvhere no perfon isany vray confidetablyptejadged. And in-vyhich, it ca- 
mor be preſumed there vvas any guilt, feirſy the adyantage was fo ſnatl; fr 
the only ſhare the Pannet reapt of this, 4vas the;Annitalrent of ten pound, 
from July to Mwrthrmar, which could rjbe exceed three ſhillingScors z fo that 
w coticlade, an honeſt ſncett Merchant, vvho vyagotherwiſe 2n:dgerrithe fi- 
me, guiley of Uftry 3 andtoinfer confiiedtion of all bis moveables, and Infa- 
my, - which is the puniſhment of Uſtiryy 15 agamſt-all ſenſe and reafotywho 
ate tot 45 the-Joſtices )ried wo firkſt ws. 1 0-4) 1 
Notwithſtanding of all which, the. Juſtices did find the dittay televane as 
founded tpon the above-writfen Haute of the' forſarc At 5 but the grounds 
aboverefaced, being reprefented ts the Counicil; they. reſcipded the Juſtices 
Interloquitor $/a6d-yet voy ray dick agzincondenint Hogh Roxburyk, 28. of 
November, 1668 upon the ante Att; a8d like + butghat Interloquitot 
was like ways ftopt by thECouncit: :!2;+ : Jeb | 01118590," 2 F 1 

| IV: Thethird Specics/-6f Seatrory/Uſury with/usj 15 committed by\thele, 
wh6 eo cheat the Law, colour their Frand by takings not. arore Annmatrene 
dirday; than:ithat is preferibed by. the\ wok diſt taking Wadſers of {and 
form the Borrower, for rfidre thati thelt: Annual rent-can' extend to, and fer 
Batk-rarks t6 them for payment of whatis agrettupon.' Toprevent whith, 
and alt ſach Wiſidey © ( TDI S > Laws ufart welatr ) it is'ſha 
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bythe 247, AZ Parl. 15; K. Ja. 6: that whoſoever receives ſuch wadlſets, 


Uſury. 


or enters ito. any ſuch bargains, for which more is taken, either in Money, 
or by any othet Tranſations, whereby any thing that is taken, may be re- 
duced in Money, to more than the ordinar Annualrent, upon whatſoever 


| colour or pretext, ſhall be guilty of Uſury. And by the 62. A@. Par. 1K. Ch. 


>. It is declared, that for the future, it ſhall be Uſury: to receive: proper 
Wadſcts of Lands, and others, exceeding the Annualrents of the Sums, and 
bearing by expreſs Provifion, that the Lender ſhall not be lyable to any ha- 
zards of the Fruits, Tennents, War, or Trouble ; for clearing of which A&, 
it is necefſar to know, that Wadlſets with us, areeither , or improper; 
proper are theſe, wherein the Wadſetter runs all hazard of the Lands Wad- 
ſet to him, and is to expe& no more Annualrent for his Money, than. what 
Fruits of the Lands remain after all hazards. Improper Wadlets are theſe, 
wherein the Wadſetter is only comptable for what Rent he receives from the 
Lender ; noris he lyable to the hazard of Bankrupt-Tennents, War and Pe- 
ſtitkence, with diſtin&tion, founded upon theſe hazards, is very . —_ to 
reaſon, and the common Law 3 for Uſury being a certain gain, he who gets 
for his Money but a hazard of gain, commits not Uſury,' tor that is emptio 
ja&#atus retis,as if I ſhould lend Money,and get for my ſecurity the hazard of 
what Rent could be colle&ted from a loading of Timber coming from Norwa 

&+c., And upon this ground, the Law allowed ferns navticum to be muc 

greater than all others, ſeing the lender run the risk therein of all Sea hazards. 
But: if the hazard be not ſo great as may compenſe the excels of the Annual- 


.renttaken bevond what the Law allows, eocaſ#, 1t excuſes not from Utſi 


» 
aSif a wadſet be granted ofa Miln, or Salmond fiſhing, if the faid Rents do 
ordinarly exceed the Annualrents, by any conſiderable exceſs, then thereceiv- 
ers of the wadiet commit Uſury, notwithſtanding of the hazard, And: this 
brings to my memory, a caſe debated upon the 22. of Jamar, 1672. where- 
in: a Gentleman being purſued as an Uſurer, in ſofar as he had takenhis De- 
bitor obliedged to pay him a Boll, for the Annualrent of every hundred Merk, 
which according co the feirof the year did, for the two years of his wadſet,extend 
to. five pound the Boll, and ſo exceeded the Annualrent, by twenty ſhilling 
every Boll ; yet this was found no Utfury, becauſe he in that caſe, took: his 
hazard of the feir ofthe year, which might have been much lower : and be- 
cauſe that the price of Vittual variesmuch, according to the ſeveral Shires, and 
Years: And leaſt the People ſhould be at an uncertainty in Criminal 
Caſes, which were dangerous 3 therefore by the 122. A. Ja. 6: Par. 
14. itis appointed, that no man ſhall take more profite, than! according to 
ten Pound. forthe hundred Pound, or five Bolls of Victual, which ' the An- 
nualrent being then, at ten of the hundred, and now atfix, doth allow 
according to that probation. two Bollsfor the handred Merks, whereas there 
was but only one Boll taken here, for the Annualrent for. the hundred Merk ; 
nor was this A@abrogat by the AF.247. Par. 15. ' becauſe, though thatbe-po- 
ſterior, yet it doth not expreſſly abrogat this At; nor ought' it. to have been 
abrogar for avoiding of uncertainty, as ſaid is. - And for theſame reaſon;the 
undertaking of hazard hinders the taking of advantagious Tacks, to-infer U- 
ſury,-as was decided Seprember 1668. wherein Robert Lunider was purſued 
42S an Ulurer,becauſe he had taken a tack of two Buts of kand,and aDove- 
coat for four years, which payed fifty Merks yearly, communibus annic,/ and 
thatfor fatisfation of the'Annualrents ofan hundred Merks;' which Fack did 
bear this claule,- thar if the firſt year, Robert were [payed,; bejifhould defalk fo 
much'of the Anninlrent proportionally. z notwithftanding of which clauſe, be 
refuſed to compt : It was alledged for'the Defender,” that the! Tackimanibad 
run a hazard, becauſe het might have been diſappoinited of aH:Auty, qiie d/x, 
he would have got no releif. To which it wasduplyed, that the {ame _ 
Zar 
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zard was in wad(ets ; and yet the taking a Wadſet for more than the ordina- 
Annualrent ; made the Wadfſettet incur the Crime of Ulury. Not cou'd 
this hazard detend, becauſe it was not great, and there was fcarceany hazard 
in it; nor could the dangerbe here obxefted, ſeing after expiring of the years 
the receiver offered to compt with the lender, andto allow him both princi- 
pal ſum, and Annualrents ; to which it was triplved, that the At of Parlia- 
ment,diicharging Uſurary Wadfets doth not diſcharge Tacks ; and there is 
a great difference, as to Uſury betwixt Tacks and Wadlets : tor V\ adletrers 
have the liberry ro require their Money from the Debitor, ſo that they loſe 
not the ſum, though they loſe their Rents; but Tackimen loſe all, it their 
Tack-duty be not payed : and asto their offer of compting, that 'being on- 
ly competent after the firſt year, it could not be objected thereafter, and the 
danger was paſt before the offer. | 

The fourth Degree of Uſury with us, is to take Bud or Bribe for the Loan 
of Monev, or for continning it, when it is lent, whereupon many Debates do 
ariſe. The cauſe why the Debitor gives a gratuity to his Creditor, being oft 
aFus animi, is hard to be proven. But generally it is ſuſtained that a pro- 
ceeding Treaty muſt be proved, orelic it muſt be proved, that the Receiver is 
wanifeſtus, that is an ordinar Uſurer, for elſe to receive a gratuity is no 
Crime; And it were againſt Reaſon, that by lending Money to my Friend, 
I ſhould become uncapable of a ' Donation from him. 

V. The common Law alio ſuſtains it to be Uſury, if a man Wadſet his 
Lands, and in the Wadfet provide that it ſhall not be lawful to redeem be- 
twixt and a definit time,for in that caſe it preſumes that 'the Wadlſer granter 
adjects this becauſeof ſome known Advantage, and this isto take more Advan- 
tage for Money than the Anmualrent. Molm. de Cenſu. But this 'the 'Lords 
would not iuſtain to be Ufary.* Nordid they find itan unlawful Paftion, in 
the Aion betwixt, Sir Johu Drummond and” Achtertyr. | And in effett theſe 
Padtions are all»wed by A 62. Pa, 1K. Ch: 1.81. | 

By the Civil Law, it was: Uſury to take Annualrentfor Annualrents at left 
it was declared unlawful, /. s/t. C. de xfwr. And I conceive rhat'ts fwellup 
Annualrentsthus, beyond what the Lawallows, © would infer Uſury with us : 
for c!{e the Law might be thus cheated. -Bat ch>uzh'by the Civil Lawfit was 
unlaw:ul, and Uſury, to .accumulat Annualrents with'the principal Sun,” and 
to make both bear Annugltent; vvhicty vvas called\ Aratociſmus, and'is dil- 
diſcharged, 7. 38, C. de «ſur. yet yvith us; ſuch pattions-aremoſt hyvful':© For 
ſince. ifthe Annvals had been payed, they had born Annuals, v vhy thay they 
not be lent oat to the Debitor, *as vvell as ts others. © '*- 110 , 

V1. ThePptbbarion of Uftry is, eith&? by Writ,' Witneſſes, of Oath, as 
to Writ it may be doubted, hovv the Puriver may recover it for inſtni&ing his 
Libel,8& the Writs being ordinarilyin the Uſarers own hand, & memo tenetur 
edere inſtrumenta contra ſe. And yet I find Lavvyers very clear,that hoc caſu te- 
netur edere contra ſe. Bartol. & DoGores adl. pretor F. Is etiam ff. de eden- 
de. Arelat. de heretic. notabil. 21. And ſeing vvith us, Ufurers are obliged 
to ſvvear, againſt the common Criminal Rules, becauſe of the Obſcurity of 
the Crime, vvhy ſhould they not be obliged to produce their Writs, for 
the ſame Reaſon ? and as to - & former Maxime, that memo tenetur edere, 8&C. 
It may be anſvvered, that it holds not in criminalibus, for vve ſee that in 
improbations,..the arce the Defender upon an alledgeance of fal(- 
hood to produce all his vvrits, and vvhy not in Uſury ? YetI knovv thatitis 
ordinarily adviſed in ſuch caſes to raile an exhibition. 

As to the probation by vvitneſſes, It is doubted if the Debitor vvho bor- 
rovved the money may be received as vvitnelſs > ſeing he is ſocins criminis, it 
- being.unlavvful to takeas vvell as togiveupon Uſury, but vvith us theſe are 
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received, as Hisſlefide in Somervel's cale, 18. Jan. 1667. But thereafter the 
Juſtices declared that rhey vvould not ſuſtain t e Debitor to be a Witnes 11. 
November. 1667. His Mafeſties Advocat contre *Vilſon: and that becauſe by 
the 7. 48. P. 16. K. F. 6. Itis appointed har lay ſhall be _ by the 
Oath of the Party Receiver ofthe unlavvful Annualrent, and Witneſſes inſert, 
vvithour receiving the Oathof the Giver of the unlavvful Annualrent, for e- 
viting Perjury. Nor vvill the Juſtices ſuſtain as a Reply, that the Giver of the 
'unlawful Annualrentin this cafe had payed the Sum, and ſo was no more De- 
bitor, and could expe& no Advantage, and fo the fear of Perjury ceaſed. 
And as to the forelaid ſeventh AQ, It was anſwered, that it was only m 
not to exclude the Debitor abſolutely, but to corre the 257. AZ. 15. P.K. 
JF. 6. Whereby the Oath of Party was declared to be receivable as deciſive of 
the Cauſe. As to other Witneſſes, our ordinar DiſtinQion is, that pations 
in Ulury are either extrinſick to the Bond, or Writ, as are the taking Bud or 
Bribe for continuing a Sum, and theſe may be proved by any Witreſles; 
albeit by the foreſfaid 7. AF. It is aid that Ulury ſball be proved by the 
Oath of the Party, and Witneſſes inſert. But Padctions which concern the 
Wrir it ſelf, as that whereby more is promiled than is contained in the Bord, 
theſe cannot be proven, but by the Witneſſes inſert, for elſe Writ r.igtt be 
taken away by Witneſſes. As to Oath of Party, itis ordained to be taken 
by the former Att againſt the common Rules of Law, by which, zemo te- 
netur ju-arein ſuam turpitudinemw: And the Juſtices accordingly do force the 
Pannels to ſwear, asin the caſe of W:{ſor above-cired. But it may be doubt- 
ed if this At ſhould not extend only to Civil, and not Criminal Caſes; For 
thit Att ays, that Litis-conteftation being made, it ſhall be lawful to receive : 
But ſoit is rh:t that there is no Litis-conteſtation in Criminals. Ergo, This A& 
cannot be extended to theie caſes. | Das Ge 
VII. Uſury was allowed by the Civil Law, as the proper Produ&, or 
54& pecunia, but by the Canon Law, it was puniſhed, and moſt Lawyers 
think it may be puniſhed criminally, Decins Confll. 130. And it is called 
crimen utriuſque fori, becaule it is puniſhable Civilly and Ecclefiaftically. 
The. pain of Uſury with us, is, That the Debitor ſhall te free from his 
Obligation, or have his Pledge, orif the Debitor conceal, then the Re- 
vealer (ball have Right to the Sums, AT. 222. K. F4.6. Par. 14. And by 
the 248. Ag. P. 15. K.J. 6. It is appointed that the Uſurary Bond or Con- 
trad ſhall be reduced, and being reduced, the Sums ſhall belong to His Ma- 
jeſty, or his Donator z and the Party to have ition of the unlawful 
Annvualrent payed by him;in caſe only he concur with the Donator in the Re- 
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TITLE £XV. 
The Bribing, Parriality', and Negli- 
gence of Judges. 


What is Bribing by the Civil Law. 
What by our Law, and how our Law puniſbeth it. 
Crimen repetundarum & Barratriz. 


Whether Arbiters, Delegats, or Aſſeſſors, be puniſhable for taking Bribes. 
How negligent Judges are puniſhable. 
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committed to juſt and diligent perſons, As it is to no purpoſe to have an 
exact Ballance, if that Ballance be not put in a good hand : and there- 
fore, as the Law hath been very liberal of us Priviledges, to juſt Judges, 
and ſevere in puniſhing ſuch as offended them; ſo it hath pumſhed with the 
ſame rigour, ſuch Judges as tranſgreſs either by Bribing, Negligence, or Par- 
tiality which are three diſtin& Species forbidden by the Common Law and 
ours. | 
I. Pribing is the raking of Money, or other good Deed, either for doing 
of Juſtice, or committing of unjuſtice. Oy 
There are indeed ſome Lawyers who think, that a Judge taking Money ing 
Civil Caule, to do Juſtice, doth not thereby commit a Crime, but is only 
lyable ro Reſtuution, Menoch. 2. Arb. 342. n. 6. But this is expreſly cott- 
trary ro ſound Reaſon, ſince if taking uponany terms be , the Law 
may be eJuded, and Judges will be thereby tempted, not only to take Eribes, 
but to take pairs to juſtifie what they have done : bur yet I think that this 
opinion is neicher proved, per /. 4: f. de t. jul. repetund. For there it is not 
only ſaid, wer excipiet quo magis aut minus quid ex officio ſuo fecerit, which 
prohibits only an 6s in juſtice, and not the doing Juſtice for Mo y; nor 
per /. 3. c: cod. ſince thatLaw doth only in the general foxbid the taking of 
oney, but this is expreſly forbidden /. 2. $. 2. f. de condi&. ob tarp. 
canſ, where it is declared a Crime, barchs, pun. t there ſeetnsonly robe 
litem ſuam facere and Skeen ad Stat. 25. Wl. lays, that non licet judici ven- 
dere judicium juiium. 6 | 
II. By our Law, the Kings Judges were to thole an Afize upon what they 
had done as Judges; anditthey were convict, they were tobe puniſhed by 
the King and his Council, according to the meaſure of their fault, Cap. 13. 
Stat. Rob. 2. and the Judges of inferior Courts, {uch as Regalities, were 
to thole an Afſize before the Juſtices, and if they were found either ht 


I: 15 to no purpole to make good Laws, if the, Execution of them be not 


or remils, they were to eſcheat thew Moveables, and their Life tobe th rhe 
Kings will, or in the will of the Lords of the Regality, cap. 14. 761d. 

And by the 26. A&#, Fa. 3. Parl. 5. a Shenff, or any other Officer of 
Fee, that isto ſay, any Heritable Officer, is to be put from his Office for three 
years, if he be found partial;and an ordinary Judge,. if he be found partial, 
loſerh his Office for ever. . Andchough his perlon's being re at the Kings 
will, and the paying of the expence os the-party injured, be only added ., 
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the puniſhment,expreſſed againſt a Judge who is not Heritablezyet I conceive 
that being added in the laſt place, it isapplicable, both to the Heritable Judges, 
and others. Likeas, it is obſervable, that though by all theſe Ads, the King 
and his Council are only expreſt to be the Judges competent ; yet de praZica, 
the Juſtices are Judges competent it partiality becommitted in any criminalcauſe, 
as for inſtance, if a Sheriff ſhould execute any Pannel, upon a crime proved 
only againſt him, by the purſuers brothers, or other inhabile witneſſes, or up- 
on a Libel, which werepalpably irrelevant ; in theſe, and in ſuch other cri- 
minal caſes, the Juſtices and not the Council, would be only Judges compe- 
tent; nor is partiality in civil caſes, a crime by our Law, though it be puniſh- 
able by this. AQ, pena arbitraria : and by refounding of the damnage ſu- 
(tained by the purſuer. 

The foreſaid Laws ftrike only againſt partiality, in general, but bribing is 
expreſly diſcharged, by the 25. Chap. Stat. K. William, but there is no pu- 
niſhment there cxpreſt ; and therefore Skeen adds in his obſervations, the pu- 
niſhment of /. t. cum anthent. c. de per. judic. And thereafter, by the 22. 
Chap. 1. Stat. Rob. 1. all Judgesare forbiden to take Land, or any thing elſe 
to Champart, either for giving, deferring, or prolonging of Juſtice : and the 
offenders are to be in the Kings will, and to loſe rheir Office for all their life: 
Champart is a French word, ſignifying part du champs, apart of any Land ; 
ſo that by a Metaphor, the taking any part of the advantage, arifing by any 
plea, is forbidden by this Statute,which the Civilians call paw»: de quota litis. 
By the 104. A. 7. Parl. J. 5. conſulting or giving partial Judgement, is 
declared bribing ina Judge, and ſuch asdiftame them as bribers are puniſhe, 
lege talionis. . | 

But becauſe theſe As were not clear againſt bribing; therefore by the 93. 
AZ. 6. Parl. ]. 6. the taking of bribes, is diſcharged to the Lords of Seſſion, 
their Wives, and Servants, under the pain of Intamy, deprivation, andcon- 
fiſcation of all their Moveables; to all which, an arbitrary puniſhment is ad- 
jected. | 
5 is very obſervable,that by this A&,not only the taking of bribes is diſcharged, 
but even the taking any goods or gear, during the depending of a Plea ; or 
from ſuch, as ſhall have cauſes depending tor the future : and though it ſeemed 
very reaſonable, that men {ſhould not be diſcharged ofthe effedts of their friends 
liberality, and ſhould not be,by being elected Lords of Seſſion, put ina worſe 
condition, than the other ſubjefts 3 yer ſo jealous 1s the Law of Bribing,thar 
it is afraid, that if Judges be allowed, to take at any rate, or upon pretext 
of their friends liberality, they might abuſe this pretext ro meer bribing, /. 
wh. c. h. t. l. 4. ff. cod. And yet the Gloſſe, ad Þ. 1. þ. t. allowes a 
Tudgeto take from his relations, within the ſixth degree ; nor is it lawful 
to take any thing, even by way of remuneration, though remuneration be 
rather a paving than a gifting, Matheus P. 619. But I conceive, that this 
muſt be underſtood, ofa remuneration made for ſervices, done during a Plea, 
or upon the accompt of a Plea, or upon any publick accompt. But it ſeems 
again(t reaſon to think, that if a brother, or brother in Law, ſhould enter- 
tain his brothers Family, whilſt he is a Judge, that he may not receive a re- 
muneration for that, or the like kindneſs. 

The ſecond Obſervation from this A&, is, that it is not lawful for their 
Wives, or Servants,to take Bribes, or good Deeds, which is conlonant to /. 
x. C. h. t.By whichthe Judge 15 lyable topay the Quadruple of what his Servants 
take 3 but it would appear, that noneis lyable by this Statute, for what his 
Servants take, except he know that his Servants take by Command, or Ratiha- 
bition; For this Statute diſcharges Judges to take by themſelves, or their 
Wives, or their Seryants, which implyes ſome AC of the Maſters ; for quz facit 
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per alin facit per ſe, buthe who is abſolately ignorant of what his Servants 
doth, cannot be | puniſhed: for anothers”Fault,' againſt the Common Rules of 
Law, elle the Maſter ſtouldbe-made a Slave to his Servants,who mighe at their 
leaſure force him to what he decided, orelle by raking Bribes, might ruine 
oth their Maſters Eſtate and Reputation. 7 '' 991 2-2 2Y o V 

Since this Statute diſcharges only che Lords of Seflion, it may be doubted, 
if it ſhould extend to Bribes: taken by other Judges : | For Laws incriminal 
Caſes, uſe. not'to be extended ;; and fince the Lords of Seffion may by bri- 
bing, do more unjuſtice,and prejudge the Liedges more than others, jt may - 
be alledged, chat other Judges ought not to be ſo ſeverely putiſhed as they; 
and yet ſince the Ctime of Bribing is pumſhed by the Civil Law, andLaw of 
Nations, in all Judges, it ſeems juſt toextend this At toall Judges ; and 
the rather, becauſe though, lex julia was made tontra principales magiſtratus, 
' it was by the Roman Cuſtoms, extended, ad magiitratns #rbanos, Math. 

. 617. | | | 

II. The taking of Bribes, or good Deeds, was puniſhed by the Civil Law, 
Per /. jul. repetundarum. By which,  tenebatur q#i-iu-magiſtratu, ary gn Cn- 
ratione legatione vel quo alio officio munere miniiteriove publico, = acciperit 
quo magis aut quo minus officzum faceret, |, 1. 3+4-6- ff. de L. jul. Repet. 

The puniſhment of crimty repetundarubr, Was death, if Money was taken, 
to pronounce a capital Sentence unjuſtly, /. 7. or Baniſhment, and Confiſca- 
tion of Goods, in caſe no ſuch Criminal Effe&t followed, F. 38. de penis, and 
though ſome DoRors teach, that albeit it be capital co condemn an innocent 
Man, yet to abfolve a guilty Man who deſerved death, is only puniſhable 
by baniſhment: Butif the Judge received Money, or committed groſs Ini- 
-quity, that ſhould be puniſhable by death alſo, for /. 7. h. t. doth not diſtin- 
guiſh theſe two caſes. i 5 

This Crime is by the Doctors, called baratria, nam baratriam committit qui 
ropter pecuniam juititiam bara@at. Farin.2. 3.art.1o.And they conclude,that 

y the preſent Cuſtoms of Nations, it jsonly puniſhable arbitrarily, nor ex* 
ceeding Baniſhment, Boſſ. de Offic. corrupt. num. 6. | | 

He alſo who corrupts the dg , Is puniſhable with the puniſhment of 
falſhood, gloſſ. ad I. qui explicandi. C. de accuſ. Which holds, though the 
Judge accept notthe Bribe, he is puniſhable, if the endeavour perverit ad at#- 
um proximmum, Menech. de arb. caſ. 343. He alſo who corrupts the Judge, 
or Clerk, loſes the Cauſe, Far, »#m. 126. But I differ from him, in that 
thinks,' that a Pannal who corrupts the Judge ina criminal Cauſe, ought not 
thereaftet to be allowed a Liberty of progoming a Defence : For an innocent 
man ' may by feat,be driven to offer to redeem his own Life,to which Inclinati- 
on, the Lay indolges very much. . >- _—_ A7 mn 

The Judge who judges unskilfully, af imperitiem, is puniſhable by a Fine, 
befide'that, he pays the Expences, of. the Plea, 1. fin. de ver. & exter, crime. 
But Boſſes: arid bothers, are of Opinion, that he is never to be corporally. py- 
niſhed ; andby the 17. AF. 6. Pd 2. . Only ſuch Judges areto be puniſh- 
ed, astreſpaſſe witfully in their Office. _. © WL 

Arbiters bribinp, art puniſhed as ot Judges 3; but ſome Doors do juſt; 
ly core, that Arbiters are not -lyaþle for their unskilfulneſs; fince they 
ie nb Mn gp ono EleQtian 2 ip 

| , .Juch as theſe, to whom t ords recommend Peram- 
bulatihg-af M ag are puniſhable for Bribing, but for the ſame Reaſon, they 
we not Pte Wt Chakr tuntaboeS, — bale nebIISED 2 
 Aſeſſors takitty Bribes, are alſo puniſhable,but ſome think them not puniſh- 
able for nvskilfulneſs, - fince the fadaw' pot obliged tofollow, their Opini- 
Aſſllo or, getting aSalary, 1s Ibn 


on :- And though fomethink, that mY 
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for his unskilfullneſs. Cart. Jar. ad. |. 2. #4 guodeuiſque juris, and he ſhould 
|bave Lp ore” he was named: Aﬀeffor, to. ſupply the  unskiltulneſs 6f the 
'Yet. I: differ, for he.gives onlyhis Advice, and ſois lyable only as-an 
Sdais 
DO ores negligent 1 in putting Laws. to-execution, . are puniſhable'for their 
= and; theiy 


Negligence, ») C14 Re 2. by the eſcheating oftheir! Movables, 
Life js. to RLRINGs 2648. 5: Para s ere '2-punifh- 
ann s 5 Part Ja. 3. ey 
Found culpable, ( which-Word may comprehend Negligence ) is to 

From his Office for:three years, if hebe an-Heretable Officer : and ifhe be nor 
; Heretable, helaſeshis Office. Which-DiſtinQion, Lind alſo obſerved by Bad. 
.64 |. AERIAL. F- .at Serv fugit,/ where he ſays, that-pro. entia. Judex re- 
movetnr ab. officio, ſed hoc na” tench ant judice. perpetno, .and » Þ-3im. 423+ 
is of opinion, - that av«jorcs.afficieles nan removentur, ſed winores-facHe -remo- 
veri poſſunt. 


TITLE XXVI. 
Deforcement. 


To whom was the Execution ,of ,the;Law committed hythe "ER <ud ts 
_ whom by our Law. only ls M _ 

hat is Deforcement ; and what are. ever rees 
The "fer miſt have his Blaſo on, and give ax ph, $9.05. of Neforce- 


Whether: may a Meſſenger be deforced, who.wants his Caption, ar #ran[greſ- 
ſes bis power. 

What Witneſſes can prove a Deforcement, or if the Meſſengers Execution can 
prove it. 


Theſe who deforce, maybe purſued C ivilly for the Debt. 


Aws are only the Tea or Picure of Juſtice, but Execution i s its Life; 
Jn though thoſe who have the Execution ,of Laws and Sentences com- | 
mitred to them, be ranked bye amongſtthe loweſt Servants of Juſtice, 
yet they have the happineſsto be theſe who compleat that great Work, and a- 
mongſt whoſe hands it becomes perfet ; and therefore the Laws hav] com- 
mitted its moſt excellent part.to them; it ſhould be, and is, in a moſt :exni- 
nent way careful of them, and in providing for their ſafety, ir ſecures is own 
our. 

-':” The executionof Sentences was committed the Rowazs to the 
apparitors mentioned of the Codex, in three ſeveral Tacl wy and theſe _ 
erected in a C olledge, Which was tiled, colleginyy, or familia 
as our Heraulds are jn a fraternity, bythe 325 AZ perl. >, 'K. "The 
lian DoGQors call them: now Beroariz, fo that the ce who know wha 
theDoQorshold in caſes of ent, muſt. Took to je ron og 
VVords. According to the Roman Law, p36 July 

ion. 4 


reſiſt the execution of ERS < riſque »H4 
effcie ir eJus ju berg vo e Perf ith; 70, .an 

To ad AE 6d ie En verbe- 
rantes pane wc: ts executione officii; nam qui mandata principun ex equun- 
ter 
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tut videntpr vive principuny tmagings ac adeo graviter puniri debent ac injurian- 
tes Statuas pringipunt. | LOTION CN ION 
With ug the execation of ſentences, is commirted to Heraulds, Purſevants, 
Meſſengers: Macers;, andthe executiqn of tentences ot inferior Courts,” to the 
relgere cheers of theſe.Courts 3 and the reſiſting, beating. or. wounding 
of theſe, in theexecution of their office, 'is in our Law that Crime which we 
call Deforcement, Tex: Barge cape 135: . _ $175 © 
IE Befoxcement then 1s defined to be that Crime which is cotiimitted in 
oppoſing Macers, Meſſengers, or any others, who uſe to execute ſentetices, 
_. whilſt theyare executing their office ; And upon that accompr:' ſo that if ei- 
> ther the Officer wasnot'in execution of his Office, or if the Officer be beat 
upon. any other accompt,as if a ſcuffle ſhquld ariſe occaſioned unjuſtly by him- 
rg chis would not infer a deforcement, as Thall be faid”eteafrer. * © * 
Though this crime be amongſt t E no born becauſe the King and 
Soveraign power is intheir perion delpiled,( and therefor this crimre 1scalled 
Diſpeitus Regis. fat, Willrel. cap. + verſe $. ) and Juſtice 1s after much 
pains taken by the Judges,and es layed out by theparties diſappointed ; 
yet it is oply puniſhed by confiſcation of moveables, and an arbitrary impri- 
ſonment, and the one half of the moveablesſoeſcheated, falls ro the King,and 
the other balfto.che Parry at whoſe inftance the Lerters were execut, F. 6 P. 
12. capÞI 50. The words whereof _ + >> he Arms,or —_— in that 
rt, or other perion ba amy never orced, moleſted, invaded, or pur- 
End? to the efſion of their blopd, P, any perſcn or perſons, whom they 
ſhall Summond, or others of his cauſin 
cuting of any Summonds, Letters, or 
ther Judge*,t" at he ſhall loſs, &c. 
From which A& jr is to be qbſerved, 3. That Deforcement is commit- 
ted by troubling of any Officer belonging to any Court. 2. That thoſe 
words, ( to effufion of their blood \) ſeem” to he 4 quality put in a ſentence 
by it felf, and ſo may be thought tq relateto all theformer words, moleited, 


and command, the time he is exe- 
cept dire@ by his Highneſs, or 0- 


_ -— 


invaded, or purſued, yet the words of the At are only wfong pointed, and 
thefe words,  hreſvee to the eff upon of their blood, ſho1ild all be pub in one 
ſentence, for, de pradica, fimple oppoſing or moleſting "the Meſſenger, tho' 
without blood, will infer a Deforcement. 2. Though by the Aﬀit world 
ſeem only theſe againft whqm Letters, andCharges are raiſed,” or ſuch as they 
honnd out,can be guilty of Deforcement,yet if any others do deforce a Me{- 
ſenger, though they be neither rhe parties intereſted themſelves, or hounded 
opt by them, yet they are likewiſe guilty of Deforcement:As is clear by the 
4. cap. flat. Williel. werſ. 1. And by the 84. A@ 11. Parkament K. 7.6. 
And ſeing the Crime lies in the oppoſition to the Meſſenger, whoevet is guilty 
ofthat A& commits this crime. + " this At make only caufmg or 
commanding,a crime, yet certainfy if any Perſon intereſted does ratihiabit the 
Deforcement committed by any other perſon, by either giving him good deed, 
ory receiving,his Letrets, or Pap taken from him, he is eo ipſs puiley of 
forcemerit : Agthe Conncil found in the cale of the Earl of Seafort,againſt 
the Lord Mackdonald, anno 1669. upo full debate © In which'caſe the 
Council did ordajn, that for the fyture;*all Land-lordsinthe Highland: ſhould 
be lyable for deforcement committed upon” rhe S; if they'did not de- 
liver up the offenders. 4. Though the execution be diſappointed and ſtopped, 
yetit is declared by the Parka to be as ſufficient as perfefted : and it were 
unjuſt, that the party having doneall that in him lay, that the diſappointment, 
eo, caſu, ſhould be prejudicial to him. 5. Seing the puniſhment of this aft, is 
' only confiſcation of Moveables, and impriſonment; whereas by the AR 48. 
11. Parl. K. }. 6. The lives & gaodso _ offenders were tobe-in the Kings 
will 
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will; It may be doubted whether the Judge may puniſh by either of the Ads, 
ſeing the laſt does notexpreſly abrogat the firſt; or whether both ſhould ſtand 
in vigour.and force. Concerning which queſtion, the general Lawyers have 
very many learned, debates, but themoſt folid and approven conclufions are, 
th: when a crime is puniſhed by ſeveral pains, in ſeveral Laws, or Ads, 
which A&s do not derogat one from another expreſly, that it is in the eleQi- 
on of the Judge, to puniſh the delinquent, by either of the pains, /. quoties 
ff. de aftionibus + obligationibus. But the Judge making election of one of 
the pains, cannot thereafter make uſe of the other : 1. ſenatus de acenſat;- 
onibus, wid. Cabal. reſol. Criminal. cap. 3. Where this | queſtion is 
fully handled ; and to the conſiderations there adduced by him, I would 
add this, that where there are ſeveral puniſhments appointed by Laws, 
whereof the one derogats not from the other, that the Judge ſhould follow 
that ofthe rwo which is moſt in uſe: And therefore ſeing confiſcation of move- 
ables and impriſonment, 1s always uſed in tt.is caſe, that puniſhment ſhould 
be certainly followed by the Judge: for ſince cutom may antiquat Laws, and 
is a warrand fora Judge, to proceed criminally where there is no Law ; it 
ſhould much more determine berwixt two Laws, which of them ſhould be 
followed : But there is the leſs diffculty in this cale, that none cf the as 
makes Deforcement to be capital. And theſe words that their lives ſball be 
in the Kings will, do not inter de jure, the pain of death, asis elſewhere ful- 
ly debated : but it may be doubted, if their perſons may not likewiſe be pu- 
niſhable, ſeing not only by the former A& are their lives to be in the Kings 
will, but likewiſe by the ſeventh AR, 17- Parliament F. 6. It is declare a 
that Deforcement of Officers ſhall be puniſhed by the Eſcheat of their move- 
able goods, and puniſhment of their perſon according to the Laws of before : 
So that there is geminatio legum, which makes the Law much ſtronger : And 
I remember that ſome Sea men in Bruntiſland, having rowed off their Boat 
when the Cuftomers Offcers were about to poynd ſomeunfree goods, bought 
out of Captain Dewars hip, by rowing off,of which Boat the Meſſenger who 
was to Poynd,fell in the Sea: The Commiſſioners of the Thefaury did ſummar- 
ly in July, 1569.ordain the Sea-men to be whipt which was accordingly done. 
IT. Meſſengers have as the Badge of their Office, a Blaſon bearing the 
Kings Armes, and a Wand of Peace: If they bear not the Blaion, it is believed 
( and thatis the firſt objeGion againſt the conception and relevancy of the 
Lybel ) they may be deforced, becauſe by that a& only people are oblidged 
to know that they are Meſſengers, and the Wand of Peace 1s that whereby t 
touch a-Rebel, anddeclares him to be their Priſoner, and when they are de- 
forced, they ule to break the wand of Peace ; but though their Lybel bear al- 
wayes thatthe Wand of peace is broken, yet ifthe troubling of the Meſſe 
be proven, though this quality be not proven, the Afſize will till find guilty, 
as was found in the caſe betwixt Murray and French, 13. July 1669. where 
it was likewiſe found that albeit ordinarily the M: flenger who was Deforced, 
doth'givein vvith his Libel, anexecution of Deforcement, vvherein after the 
ordinary form he relates hovy he execute the Letters,and hovy and by vyyhom 
he vvas Deforced, yet that execution is not abſolutly neceſſary for provingtt e 
Deforcement, but that the Deforcement may be proven by vvitneſſes; for 
elſe there could be no- Deforcement , if the Mefſerger vvere killed, fo that be 
could make no execution : or ifhe vvere bribed by the Deforcer, and fo 
vvould give none, but thatan execution of Deforcement vvas only neceſſary 
to the effect the Lettersmight be repuge as validly execute, as if they had been 
really execute. b-4 \ 
It uſes ſometimes to be alledged "againſt the relevancy of the Libel in this 
crime, that the Libel is not relevant, becauſe it bears not that the Meſlenger had 
| the 
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the Letters of Caption in bis band. 8 ſhew them to the rty whom he appre- 
hended = ED that Caption, for without ſeein LY. Letrers, the Par- 
or biledat ey hey, and if it were ot TT yes 
ee Liedge, keep him till he ſhould get a Caption, though he had 
at the time of the” Cs OI 19. yes $694 G 
of Braco was found gui rcement, though —_— 15 
, was neither libelied [ihe Keſing and that becauſe is hoving 
not crave toſeea warrand, and the was anſwerable ifhe did execute 
withouta warrand : Neither did the Lords think that the was 
bound to put the warrand iabe Rebedtamny beſt he fliould deftrby-ic 5 but 
be was bound to ſhew it to atiy difinterefſed x who was preſent. -In the 
fame Proceſit was likewiſefvund, that a might execute a'Caption 
utider ſitence of night, wn. hore pretended that this mighe give a'eglour 
to Robbers” to efifer into mens houſes under tight, upon 'pretext of 
executing of Caprions z though Poyndings irideed cannat be execute after the 
$un is ſet, becauſe a RP— ſentence, and formam judiciis, & 
no Court can be kept under fi of night. "Some Judges om Ofc 
take Races from a Maſt, and arreſt Ships, withour tten order, the haſte 
of the 4xecurion ſo requiring and therefole Ithink that t fuch bave 
nota written warrand .they carinot lawfully be oppoſed; forit is theduty of all 
poud Subjetts to enquire firſtif he who preterids to hive authority, have it al- 
realy, _ he ſe no written warrand,  bue not rafhly to oppoſe! what 
may be 1a 
Another ordinary obje&tion egainſtihe Libel is, that the Meſſenger and his 
offiters did rranſgres their power and watrand, and focit was lawful to re- 
fiſtthem : And thus upon the 18. of November Priory Archihald Bor- 
 thwick being purſued for defotcement, it was alledged, hegompeared as 
Pfocutator —- the Lord Boythivick, who hads arrefted-/ rn, and the 
Tennents Corns, as Maſter of the Ground; and Nh 
tould nor Poyrid the Corns till the Maſter was pa { wherioahe 
did unjuſtly, 4nd ſo hehad pood reaſon ts topibe op ie. This 
giance was found relevant, but if juſtly, it tnay be Joubird, yew Law- 
yers are very poſitive, that no man can ſtop any execution, upon ſuch pre- 
tence of unjuſtice, wherethe unjuſtice can-be otherwiſe by ap- 
pellation, or otherwiſe : which they call refitentia heite per ſubſudin, Mauork, 
de reenp: poſſeſſe. remed. 8. mu apt art iS 31. Cabal. reſol. crime. caſ. 132. And 
their opinion ſeems moſt ju to mike privat perſons 
6nd ſuch aHoas are intere d faders coths] of what is dennagal e them- 
— 2. Nunquam recurrendum et ad _— extraordineriuw: 
locus eff ordjnario; but ſo « 15, that if a Meflenger —_—_—_— wrongin the ELECU- 
fioh ofhis Office, he is lyable jrowd-trpug yy. damnum wares and tinds 
caution for that effe&t to the Lyon athis entry. 2. | —_ guy ot oo e$ if 
poyndings, and it is not lawful to reliſt Judges grey that they Judge 
_ : And this ſuggeſtsto the another is, that either 2 
- of - gra doth ig Jo L mere, wi} Jan as LO: 
ormalities, 2n Ii ] eo caſu he cannot de re- 
a no eb = Rare 
ir opprobrious y app ng. op 4 Caption,- or 
- Suſpenſion produced by him. or ot ing riſe tothe violence 
uſed againſt him, G9 caſu he may be reſiſted, as was found, Myr. 1662. 
And is dear from the Do@ors, Cabal. ibid. It bath been alledged that there 
could be no deforcement at the Meſſengers inſtance againſt the Pannel, for 
ſtopping him to poynd goods, becauſe the wasthe perſon at whoſe 
inftance theLetters of Poynditig was raiſed, and therefore he could not exe- 
cute chem himſelf, ſeing no man can be Judge in his own cauſe and 
the Meſſenger is Judge in all poyndings 3 3 but this was repelled, oo 
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the Letters of poynding, are always blank in the perſons Name to whom 
they are dire&,and ſo the Meſlenger might fill up his own name,and no Mefen- 
ger was-excluded, and if the Executor did any wrong, he was lyable to a 
ſpuilzie, and his ſentence wasreduceable;z but this wants not its own ſcruple, 
ſeing Meſſengers are Judges when 24 yes man cau judge- in his 
cauſe. *'2. It was here alledged, that the Letrers upon which execution were 
uſed; were _ .and ſocould not be put roexecutiongwhich 1 
was repelled, the ſuſpenſion was not intimate, and ſo the 
nor party was not thereby put in malafide, Mart. 1662.- | 
Though this be the -puniſhment-of deforce,; when it is purely ſuch, and 
1s not agpraged with other hainous circumſtances,yetif a Meſfenger were exe- 
cuting Letters of Caption againſt a Traitor for Treaſon, any who would de- 
force him would commit Treafon, and that were to be art and part of -Treg- 
ſon::: and fo in other'Crimes ; but whether Deforcement may be puniſbed in 
our Law as- breaking of Pri;on, [doubt verymuch,though it be a rule amongſt 
the Dodors,that eximens aliquem ex - manu familia & ex carcere 4 pariProce- 
dun&carceratus dicitur non ſolum qui in earceris manſione degit.ſed Oquiſate{li- 
tum cuilodia,Oin familie manu Hur:nam codem modo utribique leditur ma- 
Jjeſtas principis,Ooffenditur winifterinmuſtitie, Cabal. reſolcrim. cent. 1, caſu.8. 

V. Netforcement then is proven as other Crimes, by Witneſſes, and who 
ever may be Witneſfſesfor proving other Crimes, 'are admitted here, but it 
hath been oft doubted, whether the Witneſſes who were carryed along with the 
Meſſenger, for verifying his Executions, may be ſuſtained as Witnefles to 
prove the Deforcemient-:; and the reaſon of the Doubt was, becauſe ordinar- 
ly they are injured themſelves in ſuch caſes, yet at laſtit was decided in March 

1662. That they were-very receiveable Witneſſes, becauſe without theſe, De- 
forcements could not be proved: - And fince the Execution could þe proved: 
by them, why not Deforcement. ' But it is a neceflary Caution in that caſe, that 
noinjury be purſued as .done tothe Witneſſes, for if that be once libelled, 
become Parties,” / and will not thereafter be received as Witneſſes, thou 
they ſhould offer'to- paſs from the Ivjuries, as done to themſelves. Andtheſe 
V itnefſes are ſo receivable, that in the caſe betwixt Mwrrey 6 French, 15 July. 
1669: It was found that though they were within the Degrees Deſcendent. to 
the Purſuer, yet they might be received, . becauſe in effe&t they were teftesime- 
#rumentarii, being witneſſes contained in the execution of the Deforce. 
ment  - but I think, this is debateable, becauſe teiFes inſtrumentarii are on- 
ly allowed in Obligations, though within Degrees, quo caſv, they are to be 
preſumed to be choſen with mutual conſent, which cannot be alledged here, 
ſeing the Meſſenger only chooſes ſuch Witneſſes as he pleaſes. 

Whether the Execution of Deforcement, will prove that the Meſſenger was 
deforced, without leading any bthey Witnefles, 1t may be doubted ; and that 
ic ſhould, appears from theſe grounds. 1. That itis a Principle in Law,that 
creditur nunciis, in his que fpectant ad ipſornm officium. 2. Incivilibus, The 
Execution of a Meſſenger is always believed till it be improven. 3. Lawyers 
are very clear, that creditur nuncio, i referat ſe fuiſſe percuſſiim vel verbera- 
tum in ipſa executione, which Guido pape deciſ. 628. declares to be the Cu- 
ſtom of Fraxce in Daeuphinie : | And thisis enatted by a Statute of Florence.1 3. 
June. 1559. Yet by our Law the Execution of Deforcement, will not prove 
that the Meſſenger was deforced, andC abal/us declares this likewiſe of moſt o- 
ther Nations beſides theſe above-cited, Caſi. 127. According to our Law, 
the Meſſengers who were deforced, cannot be led even as fingle Witneſles, 
though the Purſute be not at their own inſtance, but at the inſtance of the 
Party-injured, or his Majefties Advocat : In which caſe it ſeemsthat alltheir 
intereſt ceaſes; but the reaſon of this is, becauſe it is preſumeable that the 


Parties who werewronged will ſtil retain a Reſentment againſt the Injurers, 
and 
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and ſo-will ftill be prejudicat Witneſſes in that: caſe. But yet 'accordingtothe 
Doors, this is doubted,and many of them: conclude;that cieditar mancio:ſe 
verberatum fuiſſe, nam creditur ei ſecundum omnet in iis, quia pertinent ad ſuyn 
inns CO hoc cit connexum relationeexecntionis fibi demandate. Menoch. de 
2 NY aliz. vero mate ahors wh. eriwir; A Rong 
hjm in the uſcing the Execution, will ſtill be received: Wienatie, though they 
were themſelves beat in the Deforcement, aps a the formerSuſpi- 
tionequally with the Meſſenger : - And the-only reaſon of: difference that can 
be a » 3s, that the Meſſenger is himſelf {ax&in-our Law-to be deforced, 
and ſo is the n formally intereſted, - but-Witneſſes are not in our Law 
ſaid to be deforced,- and though they be received ordinarily. yetit is given as2 
Caution, thatthey ſhall.not upon any: wrong doneto themſelves, for 
if they do, it will make them though -otherwiſehabile, to-be-rejeted from be- 
ing Witneſſes, andthe Law will eo: ceſs look vpon them as perſonsthat remem- 
ber to.much the Injurydone tothem z It may; be likewiſe/in; this caſe doubt- 
ed, whether though the Witneſſes taken along by the Meſſenger co the Execu- 
tion, cannot be rejected upon that accompt, after they have purged them- 
ſelves of partial Council and Malice, if they may not be rejected, if before 
they be ſworn they confeſſe, they continue to have a Reſentment of the In- 
jury -donerhem. —And'in"my" "If t and injiry ſuffered by 
them, be confeſt by themſelves, before they. ot partial Counſel,they 
ſhall be reje&ted, though the Parties intereſted, and at whale inftance the Let- 
ters were execute, cannot be received Witneſſes to. provea Deforcement, e- 
ven though they ſhould decare{that /they weuld. never purſue the Deforce- 
ment,ad propriam intereſſe & vindictam: yet ſuch as were within des 
ſcendent to the Party, were received Witneſſes, even where the Puriuite-was' 
purſued by their own Friend. 12 Ju 1669., Murray ag inſt-French, 
a new pretext, that Brothers a wants, G4. are. habile Witneſſes, w 
they are oſs inflrementarii, andWitneſles in, Executions - are teftes inſtru- 
mentarii: But in by: opinion there is a great difference betwixt theſe two, for 


the reaſon why teſtes initrumentarii are received,though be otherways i»- 
habiles, 1s becauſe they are choſen of common conſent. of both Parties who 
are preſent at the Subſcription ; but that cannot be alledged in» ſuch as are 
Witneſſes in Executions, who areonly choſen by the Meſſenger himſelf. 
After this Crime is proven, the ordinary Verdi is, the Aſſize finds the 
Pannel guilty of Deforcing ſuch a Meſſenger. But yet where the Aſſize find 
only the Pannel guilty of troubling the Meſſenger in his office, and would not 
find him guilty of deforceing : The juſtices found theſe terms to be equiva- 
lent, and puniſhed the Pannel asa Deforcer, in. the caſe of Robert Herris, 
uly 1667. OT 5 
ho party Deforced, hasbeſidethis Criminal afion,a civil ationfor deforce- 
ment againſt ſuch as have been acceflory to theDeforcement,for payment of the 
debt : which debt is ordained by the 117. A@. 7. Parl. Ja..6. to be pay- 
ed, together with the modification he or hy oe out of the firſt and readieſt 
of the Deforcers eſcheat : And it isd » that he ſhall be preferred to the 
King. From which AG theſe two doubts may ariſe, 1. Since by the A& it 
is declared that the perſons convid of deforcement, ſhall be lyable for payment 
of the Debt, by this Civil Action, that therefore thisCivil Adiog is not com- 
petent, until the partes purſued be firſt found guilty 'of deforcement : But yet 
it was found, the 25. of July. 1663. in the caſe of David Mitchel, that the 
party injured might purſue,” either Civilly, or Criminally ; and that this pri- 
viledge. was introduced by that a, as a further advantage to the de- 
forced ; but becauſe this Action was founded upon a Criminal Nady op on 
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134+ 
fore they ordained the Deforcement to be proved by moſtunſyſpe& Witneſſes, 
The ſecond doubt is, whether by this AR; the Deforcers other be 1 

to this ation, as wellas his Moveables ?” And though it may nad as 
that A appointsonly the Creditor to be preferred to the King, and to be 
payed gut of the firſt end of the deforcers Moveables. Yet it was 

the x3. of December, 1672. inthis caſe, Murray againſt French, that this 


did allow Adtion for , ſmpliciter. For the Lotds thought, thy 

A& did in thefirſt place joe Bia ment ofthe Debt, and expenſe oe the 
preference was'2 new ſnperaddt Ppriviledge > And it were ſtall reaſon 
thae the Creditor ſhould be fraſtrat of his Aion, becauſe the Deforcer had 
ne Moveables, th he had an opulent heritable Eſtate. | 


Tn 'this caſe itwas likewiſe found, that the party deforced mi ve, 
either "a4 vindictum- publicem; Criminallyz or pr _—_ ts Ns 
jon for damnage and interſtz and chat the one Aion did not conſume or ex- 
hauſt the other'r Ad tt ereforethough the Purſyer here had prevailed int a crb+ 
minal-purſuit againſt this Defender, quoed vindifem publicam, that yet he 
might purſue this Civil aQion for damnage. 
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The producers, or # rits, commit Falſhood 


, 
The nears of At by onr Law. . 
The I s of Seſſion are og udges competent thereto in the firſt inſlancs. 
The Lords proceed in the #rgal of Falſhood, either ſummarly, ar by way of 
jon. | | 
The diret and indire# manner of probation. 
After the Writs are impreved, the forger is remitted to the Tuſtiges. 
. Falſe witnefees, how puniſhed. 
Falſe Coyners, how puniſhe 
10 Falſe Weights, how nie . 
11 The aſſuming 4 Fl ame, & ſuppoſitoperionz fallr, how purifeed. 


T7 Alſhood isby the Civilians, defined to be « fraudulent ſuppreſſion, or in- 

tation of Trath, in prejudice of another z it was by them divided,jp fof- 

Jum quod ” lege Cornelia vindicatur, & queſp falſum Fer  pyiay- & 
conititutionibus vindicebatnr, Mathens hoc tit. But ſuitable to our prafti 

I ſhal divide Falſhbood: in theſe four Branches, 1. That Falſhood which is.com- 

mitted in Writ. 2. That which ts committed by Witneſſes. 3. The forging 
and falſifying of Money. 4. The uſing of falſe Weights, Meafyres. 

7. As to the firſt Branch, he committs falſhaod, who either expreſiethia 
Writ, that which was not .done, or omits to expreſs that which was done. 
So that Falſhood in Writ may be committed, either in Commiſſion, or O- 
miſſfion. Falſhood is committed by Commiſſion, either by fabricating a falſe 
Writ, or by ſigning it, or cauſing another ſign it, quz iniitumentum folſum 
dolo malo ſcripſerit, ſignaverit, vel ſignare curaverit, reciteverit, autanerit, 
ſubjecerit, amoverit, celaverit, deleverit, interlezrit, refgguaverit, "7 20m 

pecies 
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ies of Falſhood, are enumerat by Ulpian. leg. 2. ad leg. Cornel.g.F. penult- 
ſpecies fl ad legems (ornel. de falſfs, whichare prettily expreſt,, but much 
more fully /.2.Baſet.94* £25 In thele terms © __ nz: aTV12| ec, 
»aT 1045, 1 ThafiivFas, 1 «5 9 ARTE dioaer yorker, y.o09 ” 
5 ever terre, 21eres. With which, Theopket, difipes muck. tuff, $. 7. w1odns.com 
ſr +"yxcy n £74go0 evubbereyucr pdporte 1 aray vorre, n vrofannarre And puniſhment of 
F-!ſhood, was very different, according to the ſeveral kinds and degrees of 
-:111t, as will hereafter appear. | | | 
© II. Falſhood int Writ, is committed by peooprinng 4 falſe Writ, if they 
know it tobe falſe, which ſome Dottors thin puniſhable only, if the writ * 
produced by them was ſulpe&t; and it is faid tobe ſuſ if either wo 
vitiat by ocular inſpetion, or if the writer or 
falſe writs, or if it contain things that are im | 
The uſer of falſe writs is (aid ro commir L. mejorem Cod. de fall. 
which only holds, if he knew the writs produced by them to be fale ; and 
therefore Clarns relates 2 caution uſed by the pratitioners, which is. that the 
uſer ofthe writ gets adyet affixed tohim, to deliver at, if he will abide there- 
by, and at the day affixt, he muſt eicher fimply abide therear, withonr any 
qualification, quo caſ#, it it beimproven the uler is puniſhed as a Forger.Af. 
beit the Doors commonly are of opinion, that even in that caſe, the uſer is 
to be more meekly puniſhed than rhe tabricator, pea ſcilicet relegationir,which 
caution islikeways 1m uſe with us; but in-this we differ, that by our pra- 
Rique, the uſer will be allowed to abide by the Writ,though not ſimply as a 
writ true, yetas a writ really made over to him z andinthe forging wherof 
he had no intereſt, as in the Earl of Levins cale, 1665. but though this qua- 
lified abiding at the writ,be allowed in an Heir, or ſingular Succeffor, yet thar 
it isonly a/lowed where there is ſome perſon extant, who abides ſimply at 
the writ, as true as Kernedy did-in this caſe,for elſe the uſer, chough a fn- 
gular ſucceſſor, muſt abide at the writ, as a true writ ſimply; without which, 
any falſe writ might be vented ſecurely. © © | 7266 
The counterfeiter of the Kings Letters, for which Binnie was hanged. The 
opener, and unſealers of Faw, Fob rs, from which Bare. likewaysconcludes 
that Advocars, Writers, and others who reveal their Clients P-pers to their | 
Adverſaries, and, the ſealing other mens Letters with the Sealers own Seal : 
and revealing the ſecrets of a Town, commit likewiſe Falſhod. 
A Nottar who draws any unlawful writ, perb. gre. An uſurary Contrat 
commits Falſhood, bur notin Sctoland. | n 
'A Nottar who expreſleth any thing that is falſe in an inſtrament; com- 
mits Falſhood, as if he ſay the money was numbred where it was not, 
or if he marked , perſons to be preſent who were not, But with us, 
a Nottar commits not Falſhood, though he fay in the writ which he 
draws, that the money was payed, whereas it was not. I find that. F4cob- de 
Sano Georgio ad |. de quibus ff. de Legib. obſerves, that conſuetydo loci excuſat 
notarium 4 pena falſe eo caſu. - © 5 | 
I". Falſhood in writs is committed by omiſſion in not ſetting down 
what the Nottar was defired to fet down in his Inftrament, © or omitting ' to 
expreſs the day and place when 'the omitting thereof might have been difad- 
vantagious. In onr Law he of old who falffycd the Kings,or his Superiors 
Charter, committed Treaſon ; but he whofalfified only the Charter of a pri- 
vate man, was only to be puniſhed by loſs or wutilation of 4 Member, eg. 
Maj. L 4: i 13- 2127.4. &- 5. or ſhould be in che Kings will, 1b. 20," cap. 
8. But therefore it 1s,determined, S;ar. Alex." 19. thatthe forger of a Chat- 
teris toloſe rhe right hand; and Clarws tells us,that in the Dutchie of Millz, 
and ſeveral ocher places, a falſe Nottar is only puniſhed for the firſt Crime, 
by lofſe ofhis hand, but all this is innovat with us, by the 6. Par. 8. A#. 
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# 'Ferſon, and Goods, with ai 
Civil and Common Law; But becauſe tliat AQ puniſhed only 


- andexpreſt only falle Inſtruments, therefore by the 22, A. 5. Par. 2. M. It 


is extended to all Evidents, bur it would appear that itisnat, extended to all 
perſons, butonly to Nottars, both by the rubrick and body of the a&; from 
which it may be-inferred that in criminehibus non eft argumentandum a pari ul- 
tre caſuw 4 lege defjnitum. And that criminal Laws are to be moſt ſtridtly inter- 

ret, for cl(e the former Lavy againſt Inſtruments, might well enough have 
ne exnaed ogalait other falſe writs, which are oftumes of greater conſe» 


The puniſhment is declared to be- Preſcription which. is 


an mY the Corredtor,-put for Proſcription _) baniſhment, and diſmem- 


bering of Hand or Tongue ; but becaule it is received amongſt the Dofory, . 


that a Statute moaitthing Fellhgod in a Notfar, cannot be extended to any 
other perſon. who is a forger,Falger. confal. 123. therefore by the A# 22. 


Perl. 23: Je- 6. It is ſt:tuted that whoſoever maketh or uſet1 a falſe writ, © 
or is acceſſory tothe making thereof, ſhall be puniſhed as a commirter of 


Falſheod. 

.. And that theſe and all Forgers of Writs may be puniſh, albeit they declare 

3n Judgement, , that they pals from, or will not nſe the Writ quarrelled. 

From which it may be inferred; that ſeing the Forge 1s only not allowed by 

this Att to pals from the Writ, - after it is uſed and produced jn 

that before it. beuied in Judgement, Itmay be palt from; and as the uſing in 

Judgement is a further prejudice, and degree of Impudence, than a ſimple 
orgery which may be repented ofz Soin all Tryals of Falſhood, and parti 


cularly in Bercley'scale, the Lords took great pains to enquire, if the Writs | 


uarrelled were produced in Judgement, or made uſe of before any Con 
which had been uaneceſlar, if fimple forging had been ſufficient 'G inks 
Falihood: but although this may be all d, for miti ating the puniſhment, 


yet Dempſter was condemned for counterfeiting a Subicripuon, - in a Reverſi- 


on, though he never uſed the ſame, to the hurt of any perſon whatibever,nor 


would abide thereby ; and a Sentence was founded upon this AZ, 20,t 


ril. 1620. 
Ann wto give a falſe Teſtimonial to any ,man,whereby it may be uſed as 
another mans Teſtimonial, or forges one to himſelf, is puviſkable-by death, 
AZ 10. Parl. 20. Ja. 6. But this AQ ſeemsonly to relate tothe Borders, and 
ſuch Fugitives, as run in from Scotland to England. 

Th England and ſome other :Nations, puniſh Theft with death, and 
Fa 


6d only by. the Pillary, .and confiſcation of Moveables ; Yet our own © 


Law ſeems much more reaſonable, which puniſheth Falſhood with death. 
Since Falſhood 1s a Theft, and a degree of that Crime, which deſerves a much 


ſeverer . puniſhment than ordinary . theft, becauſe I can ſecure my Goods a © 


gainſt a Thief 3 but no man can againſta Forger. And a Thief can but at 
moſt ſteal our Moveables, whereas a Forger can by a falſe Writ, take away 
the Property of our Lands, and things of the greateſt conſeqnence. 

By the Civil Law /. . i. F. de 1. Cormel. de falſic, $. 
quaſe falſe, deportatio eſt, E* omnium bonorum publicatio : 
quid admiſſerit, ultimo ſupplicio 4ffici jubetur, which is. in terminis, renewed 


Je. 5. whereby it is appointed, That theſe who meke falſe Inilruments, or. ; ; 
cauſes & a: made, or uſes the ſome wittingly, ſhall be puniſhed for the ſame © 
» their Per all rigour, according to the _ of the * 


| 
in Judgement, 
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ehinkthere-is a grear difference, fallly tharks:is 
a Squldier, which cry att re wa". L.-297-. & cond thes tak 
ing.up Arms the State, which is. puniſhed; 52, 1.2: 11 0.25 
1 V. Becauſe the Crime of Falſhoad; doth oftimes ariſeupon/ 
A RR Lards | of Seffian;. 
C, ;ANQ: you : 


d and; a.m 


Mee eat Aſt Jork 7 | 
n to: 
iveof the mice aaphan, that inn acoomutereccntion ofTieh 


omg 
, thatthearyal of 


in prime fur, deenly 
to; as ithat-ofdivorcedoth to.the Commillaries, fot cit inoft of 
Fal (ty met pondned before the Juſtices; Jein lagdhe 3 cal thts 
pay a Sodkefieexpenſite, than before the Lords 7 'whereas I findnor 
ry (he Attion of Falſbood, ir prints inftentie, 'recatded 5n al the-Bodks' df 


V. NY ned: do ſometimes proceed to the try: of Falſtiood, ſuxaveric 

madum femplicis querele,upon:aBill; without any formal Sunimonds ; woe 

ries found. Bizzie, a fallary far- counterfeiting) the Signet, Fux. 1666. But 
only un, +, cales, ;1--When thefalſhood is committed, by aMen- 


| | ___- 
; - werx7.- Fig aſtice. -2. +When | the Saget or any pactef aProceis 


13;ex xecenti | 
pw way ; of. procedor 1 in this-Crimge beforethe. Lords, 5this 3 aSummonds 
of mgeoſaSion Sqn and. ;continned, 200 three terms of old, wy 
| ewoonly are T 0 defender, to produce writ 
| calledfor,. to: be umproved ER IRENS be noe produced, certifi- 
cation. isgranted againſt themweberedy they are declared ſuch as can neverbe 
PORES, of, as:true Papers, ; in@py.time comming; butupon this preſumptive 
a ng Figs are Only ,gerfitiover jarir, declared mull, 
| es TOnr HR—_ .90crepute aforger, or putſhed as 
| ; for 201 ares £0 c4ſn Sexgrpe8 edeli&#i, or.that ever were any-ſugh 
| ; —%s asis called for. + [nor  me——d -or ariyfaur- 


ther inquiry mg { money ſelf, till Noveavber 1669. at which time 

exacaton ba been; granted againſt ppm made by the Tutor 6f 
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certification,Zes: erat judicata, the Lords, fundi erant officio: ''4: "That 
the. writs being improved; were-no dangerous, nx erant tlc 
na rh nullus poteſt puviri (de falſe ubi falſnns on erat noeivum; & albeit,it wayul- 
| on ann wg 8 re wncy a rrre Ser if cyto wha 

led Writs might deſtroy them;when.hefound they could not be advatitagi- 
; be: , 


ous, and ſo eſcape 3 -it wasanfwered, «that :there wasno' hazard in' thi 
catiſe, if, the foger uſed: theminot, thecommon wealth, nor no perſon evuld 
be prejudged -5hut af he did, the party-injured mightforce him to Teave it in 
the: Clerks hands, and intenvan Improbation.- = ES wet ed 
c45:By the 62; 48. :7. 1Part, 1: M. ther Judge is allowed to exaft' caution 
fromfuch as propone Improbation,atd though: ſome Joubt whethef this cau- 
tiotmay bei-exatted, as well when improbarion, is proponed by way of ex- 
cepticn, as: whe it.'is py way-of aQtion : yet fince the dangeris the 
fame in doth, .and .that byithe 'a&t; this/is declared to extend as well,” at the 
#aifing of the:Summonds; as -at the proponing of theobX&ion, and that lex 
nan dyſtingeit, 1 ſee no. reafori/for this' doubt: and*thus, it was decided the 
25. of June 1675;:The Sumsforiwhich caution isto be found in-this caſe, is 
the afbitriment of theJudge;& theugh' this Statute-appoints only canti- 
an tobe found, yet-the Lords'do' ordainthe Money oftimes to be configned. 
V1.5 There:are two ways:dfimproving'a Writ, v#z; the dire atid©indi- 
te# manner, the dire&t mannerof improbarion, is by the Writer 'and'Wit- 
*nelfes: inſert;"therindire& manner is by Wittnefſes not infert, bat by preſampei- 
-oasand other extrmſick Arguments. © Bur -ir is a rule in our Law, thatwhilſt 
ithe dire& manner:of Improbation 1s extant, that is to ſay, whilſt Writer and 
Wirneſſes inſertfare-alive, ino'Tryal can be taken by 'rhe indireft manner.” 
-'rAs--to the dire manner; pry this'general Maxime,viz. that{uch Wit- 
.neſſes as are dead;;: are proving Witneſſes; but this holds only preſumptive, for 
if of five Witneſſes inſert,two ſhould improve,the other three' being dead,' the 
Writ-will be declared: falſe 5 whereas, if rheſe three were alive, and did for- 
-mally approve, the writ would: ſubſift, though improven by two. * 
.2:To prevent Falſhood inall manner of Evidents, our Law in place of Seals 
{ which were uſed'of. old, and which might have been eafily counterfeited ) 
id by the 117. 4Z.Parl. 7. 7.5. require that all Evidents ſhould be ſubſcribed 
by the Party, and Witnefſes,and by the 88. A Parl. 6. Fe. 6. all writs of im- 
rtance, are ordained to be ſubſcribed by the principal parties, if they can ſub- 
ibe, orby-two famous Nottars, before four famous Witneſſes, denominat by 
their ſpecial dwellings, or by ſome evident token, by which the Witneſſes 
may be known, and though uſually men take writs of the greateſt importance, 
ſubſcribed before any Witneſſes, yet there is nothing more 1mprudenr, for if I 
take'a Gentlemans two ſervants, ora Fathers two Sons ( when the maſter or 
father are diſponers ) Witneſſes to their Diſpoſition, or Bond of the greateſt im- 
porrance, and one of theſe ſhonltd deny his ſubſcription, the writ would be null 
as was found in Commiſsar Fleemings caſe, and if both denyed their ſub(cripti- 
-ons, - the writ ought in ſtri& Law to be declared falſe; bur yet if there were 
pregnant circumſtances,and adminicles to aſtrudt the truth of the ſubſcriptions, 
I conceive the writ could not be improven, even: though theſe intereſted wit- 
neſses ſhould deny their Subſcriptions. From the foreſaid Ads of Parlia- 
ment it is clear,that the witneſſes ſhould be ſpecially deſigned, tothe end they 
may be known andexamined. And therefore the Lords 21 February, 1672, 
Littlegill contra Somerve!, found it not ſufficient, that a Witneſs in 4 
Bond craved to be improven was deſigned indweller''in Edinburgh, 
-but ordained even the affigney to condeſcend more-particulary though 
the aflignay contended that he being a ſingular ſuccefſor,, who had got a 
right to the bond, he could not know who were the witneſſes made uſe of, 
nor was he obliged to conſider any more when he got his afſignation, - 
e 
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that the bond had witneſſes, without requiring who theſe were, and ſo though 
the cedent who had gotten the bond might be oblieged to condelcend, yer he 
conld not ; and yet improbation being purſued againſt a bond granted by 
Sir Lewis Stewart y- his my Turks - _—_—— _—_— q was 
was deſigned ohn ernagy icrvitor to | thes | were 
many moc Johr Carnegies who then lerved the Earl. The Lords found that 
was not obliged to deſign more particularly which of the Johr 
arnegies wrote the bond, and that it was relevant for the improver to offer 
to prove that at the date of that bond the Earle of Soxthe;h had no ſervant who 
could write ſuch a bond, 7. February, 1572. | | 
Another great Error committed by ſuch as take men tobe Witneſſes tothe 
Writs and Evidents delivered to them, is, that they imploy Witneſſes who 
have not ſeen the Party {ub{cribe, nor has not ſo much as inquired at him 
whether that was his Subſcription, whereas if that Paper were challenged as 
falſe or null, it would be declared null, if not falſe, though the Witnes 
ſhould depone that he was in the next Room, andit was broughtto him im- 
mediatly whilſt the Ink was not yet dry, and that he knew his Maſters Sub- 
ſcription, if he could not poſitively depone, that either he ſaw his Maſter 
fabicribe, or that his Maſter had declared to him that that was his Subſcrip- 
tion. And this remembers me of this pretty-caſe wherein I my elf was con- 
falred : A Gentle-woman being to ſubſcribe her Contraft of iage, deſir- 
ed, that becauſe ſhe was aſhamed to Write before ſo many Friends, ſhe might 
have the Paper delivered to her to be ſubſcribed in another Room,and the ſame 
having been ſent with her tothe other Room, ſhe cauſed her Siſter in Law 
who went alongſt with her, ſubſcribe the fame, tor her pretending that ſhe 
conld not write well, and returning thereafter, ſhe told the Witneſſes that 
that was her Subſcription ; ' Which Contratt being thereafter quarrelled u 
the Nullity ofnot being truly ſubſcribed before Witneſſes, the Lords ſu- 
ſtained the Contra, the matter of Fat above-ſpecified, being offered ro be 
proved, though it was alledged that this was in effe&to make up an Obliga- 
tion of great Importance by VVitneſles. | 
In the indirc& manner, the Lords uſe to conſider the Preſumptions adduced 
for the Improver in his indire&t Articles of Improbation, and for the Party 
accuſed, in his Articles of ANY which indire& Articles, the 
chief are, Alib;, a falſe date, and comparatio Literarum, If the Party who 
has been ſaid to haveſubſcribed che Writ, be proved to beelſe-where ; as for 
inſtance, to have been at Edirburgh, whereas the Writ is alledged to have 
been ſubſcribed that ſame day by; him in Caithres, this is a very concluding 
Preſumption of Falſhood, fince a mancould not by the ſwifteſt Journey be 
at both rheſe places in one day, and thereforethisis a moſt concluding Pre- 
ion to annul theBond,but I think iris no convincing Argument whichcan 
infer that the Bond 5s falſe, fince People by Error or Miſtake,may,and do oft- 
times inſert a wrong — date,as a matter of no imporrancezand 
therefore theLords did very juſtly afloilziefrom _ q—_y of a Writ,which 
was proved to be falſe in the date, fince the Witnefles inſert were alive, and 
did depone upon the verity of the Subſcription, 23: May; 1667: Lord May, 
contra Roſs, and upon the 10. of July 1669. Gardxer contra Colvil, a Writ 
wasnot improven, though it was proved not to have been ſubſcribed of the 
date that was inſert ; In reſpe& there was a Writ of that ſame Tenor, -truly 
ſubſcribed that day, which being a-miſting, the Granter a long time thereat- 
ter ſubſcribed another of the ſame Tenor and Date, and the firſt being there- 
after found, and both- produced, the uſer abode by the firſt imply, and b 
the laſt as to the 'verity of the ——— but not of the date, which was 
2 2 {ns 


140 | Falfhoo7. 


inſert for the reaſon foreſaid; ſothat though the date be amongſt the fabtan: 
tial Solemnities requiſite ro a Writ, as is clear by the forefaid Atts of Parli- 
ment, and by: the 13. 4& g. Part.” Fe. 2. So that theImprover may foree the _ 
Uſer of 4 Writ, to condeſcend upon a particular date, if the date be blank, 
and that the falſene(s of the Date will inter the Wrie-ro be falſe,  excepe this 
Preſfumptieh can be taken off by a ſtrong contrary Probation; yetrhat itmgy 
be ſo taken of, is clear from the Caſes foreſaid, and in this ſenſe Craig is to 
be underſtood; who ſays, pag. 156. Si falſa data appoſitaſit, totum inftru- 
mentum- vitiatur, nam quod in ea data que exprimitur non eſt vernm, etiani 
aliam datam ſubſtituere velit, is, qui eo ntitur, non eſt audiendus, &- quod in 
data fIfa non fuit faFnm, minquam faFum preſumitur. 

If the Writ craved to be improvenbe unlike in its Subſcription, to the o0- 
ther Subſcriptions uſed by the Subſcriber at the time when the Paper quar- 
relled is faid to be ſubſcribed, then it is moſt ſufpe&t, and if beth the Sub- 
{criptions of the Witneſſes and Granter, be found to be one hand Writ, but 
all of them are unlikethe true Subſcriptions, then the Writwill be improven 
by ocular inſpection : as was found in the Farl of Weymes caſe, contra Gaf, 
Fuly'1675. But yet it werehard toinfer the corporal puniſhment of Falſhood 
from this Probation, which is bur at beſt preſumptive, for the Granter of a 
Bond or other Writ, might upon deſigne ſubſcribe to Strangers his Name, 
far otherways than he uſes to do, meerly that he or his' Heirs, may there- 
after quarrel the ſame, and therefore Cravet.Comſi. 386. concludes, that com- 
paratio ſola non relevat in criminalibys, and all Lawyers conclude, that re- 
coonitio ſcripture private infert plenam probationem ſi jungatnr cum uno teite 
wel alia ſemiplena probatione, Alex. Conſil. 239. 

In the indire&t manner, the Lords uſes to receive Witneſſes ad futwram rei 
memoriam, and to receive Witnefles ſomerimes by Commiſhon, as in Cap- 
tain Barclayes caſe. Albeit it was there alledged, that Witnefles in the indi- 
're& manner of Improbatien, are only received ex nobili officio, which could 
not be committed or delegat, and which ſeems ſtranger, the Lords uſes to 
take the Oath of the Defender himſelf, albeit regularly m Crimes the Defen- 
der is not obliged to ſwear. | 

Before any Debate upon the indire&t manner, the Lords uſe to ordain the 
Pur;uer to giveinhis Arnicles of Improbation, and toordain the Defender to 
give hisArticles of Approbation. And albeit there'be not publicatio teftimonio- 
rum in onr Law in civil Caſes, yet becauſeImprobations have a criminal Efe&, 
& tend to take away the Life of the Defender, therefore the Lords uſe im this 
caſe to Ordain the Depoſitions of the Witneſſes to be ſeen by both Parties, and 
both Parties being fully heard to debate 5 preſentia, the Lords do either 
improve or Aſloilzie. 

If the Loxds improve, they have by the'foreſaid Ads of Parliament power 
roimpole an; arbitrary puniſhment ſuitable tothe Crime. And therefore they 
do ſometimes ordain ithe 'Forger, tobetaken to-the 'Crofs with a Paper«Hat, 
if the Cheat was bat ſmall, or the perſon in (great neceſſity. And ſometimes 
they -only-ordainthe Forgerito be impriſoned, and rebuke 'him without dilſ- 
covering the Falſhood, as they didilately toa Gentle-man, who being other- 
ways very di(creet, was by his Poverty driven to counterfit the-Subſeription 
of his Friend, to a Bond of Suſpenſion. 'Sometimes likeways they refer the 
Forgersto the: Council, whoupon that reference, uſe either:to condemn the 

- Forger-to perpetual Impriſonment, as they did / Captain-Baycley, or eſe they 
ule to fend them-to che Mercat-crofs ' with aPaper-Hat, as'they did T»Soch'a 
Nottar for forging a Charter, 4. 'Jwly. 1638. But 'this Mitipation is orfty'al- 

. lowed, when the Forger hath been induced-to commit thar- 'Crin e by the 
perſwaſion of others, or by his own ſimplicity, and hath ingeniouſly confeſt. 

VII. 
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terfeiting a falſe Charter. 16. Feb. 1600. And if the Ate 
they ſometimeg before the Execution grdain the xight Hand t cut off. 

ey, the Lords remit nat thecaſe fo the Juſtices, when they ee 

be falſe, they ordajn the Papers improven to be cancelled it their 0 

bat jf they remit the Forge ta the Juſtices, then the Papers arecarried ihe 

Juſtice-Court, an: Lyhep tb the DE R4ct is pronounced there again the Pane), 

the Papersare likewil e cancelled at rhe Command ofthe uſtices, 

VIII. The ſecond {pecaes of Falſhood, 3s, that which is committed by by 
Witneſſes in their Depoſitions, which may be many way$ comppitre 
By taking Money to depone or ngt depone. $ quis pecunjam ad dicends 
vel non dicendum teifimoning” acciperit, 1. 20. os ht. by concealing he >) 
or expreſſing more than the Truth, ' though ey received no ney, [.16.F. 
alt. hoc tit. 3. By deponing things expreſly contradicory, but in this 
the ContradiQtion muſt be palpable, and not conſequential, nem omis inter- 
prefatio preferends et yt difateſtiuns reconciljentur. Witneſſes either are ſach 
as auf orn, and if they ſwear falll i, eo caſy, they are guilty of Perjury 
C vid. tit. Perjury.  orelſe they are ſuch as are falſe Witneſſes, AOOE an 
Oath, as Witneſſes in Papers, and theſe are etbable. tanquam. falſarii, 
Bart. ad 1. fs quis ad I. Corn. Clar. hoc tit. nwn. 11. And of” theſe I defign- 
to trearonly at leaſt principally in this Title. 

He who depones {alfly in one Point, is repute falſe in all his Depoſition, 
whether the Points be co-herent or not ; But he who depones falfly only in 
extrinſick Circumſtances, is not to be equally puniſhed, * 25 if he had de 
ed falfly upon the Subſtantials of what is interrogat; and yet in both; Toke he 
is fl{arins. And thus the Lords ordained one of BYlepe Servant to be 
ſentto the Croſs with a Paper Hat, becauſe he Prevaricat © 5 $a his 1 
tion about the carrying of a Letter, though that was extrinſick to the' 
and was mainly uſed to try the Witneſſes oneſty. Oblivion or For «ful 
neſs excuſeth ſometimes, 2 peua ordinaria fa alſs, if ji jat be invincibly or ſtrongly 
founded, but nototherwile. | 

Witneſſes deponing falſly, and fuch as induced Witneſses, were by our Law 
puniſhed according to the Diſpoſit tioh of the common Law, A# 80. 'Parl. 6. 
7. 5- butthereafter TY piercing their tongues, and eſchearing of their move- 
ables torhe King aud are neyer,to brook honour, office, or dignity,and 
arero be further hoedin their 5 ons at the fig ht of the Lords, according 
ro the quality, of their fault, 2, M. Parl.6. Cap. 3 By the Lords in this 
AR, are meant the Lords of Seſlion, who may Tani witneſſes ex incontinen- 
ti, during the dependence of the procels before themſelves, wherein the Wit- 
neffes depone falfly ; but if either the falſhood was committed b deponing in 
another Court, or if the Lords be fund officro, 48 to the whereitt the 
falſhood ws committed, eo coſe the Lords cannot Judge the alfhood, or pu- 
nifh the falſe Wi ryeflcs. Somerjt mes the Logds Ordain k down -be re- 
mitted to the Cool z-thas stheLor dsordiined the Witne © 
rs they ſubſcribed Wiraglesto ſ oſitjon granted the Tio 'of 
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Towieto his Nephew, to be remitted to the Council, who baniſhed them:And 
ſdmerimes they themtelves ordain them to be baniſhed,or to have their tongues 
pierc'd;or to beſet were Cock-ſtool, with a Paper-Hat, yet they cannot 
ordain theni to dic, becauſe the arbitrary power grarited by this A&, cannotin 
Faw be extended ad infligendam penam mortis, 4Sis fully cleared elſe-where, 
and therefore the Lotds ule to temit the falſarie to the Juſtices, if the Crime des 
ſerve death. But ir may bequeſtioned, if the Juſtices can infli& the pain of 
deathin any caſe upon falſe Witneſſes, ſince that Crime is not declared capital 
by any AR £ Bue to this the anſwer is, that they may,and doinfli& capiral pu- 
niſhment upon the committers of this Crime, in ſome caſes. And by the.fore- 
faid A& Fe. 5- it isdeclared puniſhable, according to the diſpoſition of the 
Common Law, by which ismeant the Civil Law, &- de prafica, Witneſſes 
have been hanged for bearing falſe vvitneſſe, as Croy, and for ſuborning others 
to bear falſe Witne's, as Cheyw,March 15. 1605.8 Grabawe, March 8. 1615. At 
vvhich time alſo D#»lopand ſome others vvere hanged tor offering themſelves 
co be falſe Witneſſes, albeit they did not attually depone, becauſe they vvere not 
received, the offer having before their examination come to light. 

IX. The third kind of faiſhoodis committed by falfifying money, falſum 
»ummarium, VVhich is accounted ſo great a Crime, that it is commonly excepted 
out of Remiſſions, as may be ſeen in CrightownsRemiſſion, March 1 5. 1661. 
This Crime iscomtnitted, 1. By forging true money without authority.2.By 
By Coyning falſe mony,and impreſſing Copper Lead orany baſe Mettal, with 
the ſtamp ofthe Prince, or of other current money. 2. By mixing and al- 
loying worker withnobler mettalls, in currant Coyns.4. By venting and paſ- 
ſing, or out-putting ( asour Law Terms it ) theadulterat money coynred by 
others, or intertaining the Forgers, or being art and part redde,or of the Coun- 
cil with the Coynets. By the Civil Law, qui probos nummos cudunt ſed non in of- 
ficina publicaggenentur lege Cornelia nummaria, |. 12.C.de falſa moneta: qui adul- 
terinss cudunt & qui veros adulerant, radunt, fingunt, 1. quicunque & l. ſeque 
ff. hoe tit. qui nummos probos lavant, conflant, aut vnltu principum ſignatos re- 
probant, l..1. C. de vet. numiſ: pot. | 

By our Law,every Burgh ſhould have a clipping-houſe,{ which was a houſe for 
trying money, for the tryal was by clipping Yand ſworn men, who ſhould 
clip evil money, who are to have a penny tor 11k pound that is clipped, and 
the haver was to tyne the falſe money, 7: 6. p. 1.c. 19. and the clipped mo- 
ney, if ite evil Stuff, orfalſe coyn, ſhould be returned to the owners, F. 4. 
P. 4. AG. 4-They who falfifies money, or counterfeits the Kings Irons.are to be 
juſtified ( ideſ# puniſhed Jaccording to the old Law, 47 124. P, 7. 7. 5. By 
which A&; though it be added according to the old- Law, yet we have no 
Law, de falſo nummario,prior to this, except AZ qo. P. 5.F.3. which puniſh- 
ethonly the home-bringers of black money with death. By the AF 70. P. g. 
9, M. the home-bringers of falſe coyns, or lay-money, ſhould be dilated, 
and the dilater is to have the half of all his goods, moveable and immoveable, 
for his revealing:And it ſeems by that AQ, tharit is made Treaſon, for confiſca- 
rion of Lands or Moveable Goods, is only in the caſe of Treaſon ; and Ifind 
no other At that can be the foundation of Drawmornds convittion as a Trai- 
tor, - Et de pradica, this Crime hath been diverſly puniſhed : Reid was 
hang'd for forging falſemoney with the Kings Irons, July 13. 1602, Dram- 
mond burat for forging falſe money, November 27. 1601. And his Brother 
Patrick Drummond burnt alſo for art and part, red counſel and concealing the 
treaſonable forging, coyning, and out-putting (* for venting is ſtill a Crime,and 
is d d out-putting in our ſtiles }) of falſe money. Mezpzies alſo was 
hanged for art and part, as ſaid is, June 30. 1603. Thomſon was hang'd and 
foreſault forbringing home and our-putting falle money, Jannary 19. 1603, 
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n except they ule, ſince the AQ ordains. uſers. to be puniſhed; 
cnnidons only fuch as deceive” the peop e, Which is not done without uſing: 
And by the 2. A@.Parl.19. Je. 6. the uſers of falſe weights and meaſuresare to 
tyne their hail goods and geir 3. which puniſhment derogatsnot from the for- 
mer A@ inflicting the puniſhmene of falſit,” as hath been debated more ful- 
ly in the Title of Deforcement :' de praBice, 1 find that Brown was fond 

r falſe meaſyres by the councils warrand in. 100. werks pen. July: 1629. 
And that Porress was found guilty, though uſing was not proved, fince hav- 


ing of falſe weights in the Shop preſumes uſing, except '.this preſumption be 

en off, as by alledging rhat the weights were preſently bought, or borrow- 
ed, or laid afide as hight, May, 167T. | ine ata 

By the foreſaid laſt AR, the Rs CR of Regan _ jc xk, are 
declared Judges competent to this but their Commi there i3only 
wr rn iriyeer, and therefore it may be conchabCytac theſe are.not o- 
therways Judges competent to thisCrime, elſe this commiſſion had bean un- 
neceſſa « [ —— 
} The uſing alſo 2 longer Ell or Yard'is alſo putiiſhable, though it would ap- 
pear that here the Merchant himſelf is only prejudged, for he may receive. as 
well as give out by it; nor doth the Law preſume that a.njan would keep any 
meaſure to his own diſadvantage. M6 222" A 

I find alſo that there was a Merchant in Elgin purſued before the Juſtic 
July wit. 1673. for falſe Weights, in (wa far ashe going to a Mercat, dragg 
his Tobacco after the Boat in the Salt Water, ' which made it weigh more than 
otherwiſe it would have done, and fo the People were cheated > But the 
Dyet was deſerted, and though the Defender alledged that this was done for 
keeping the Tobacco from drying to much, and mouldering int6 pieces, yet 
the Magiltrats of Elgin had” fyned him formerly for the ſaine Fault in 20 
ponnd Scots, even for the ill Example, para felſa arbitraria tenetur - qui in ſue 
wercatura addit inutile,ut pulwerem,arenam, Kc. ant ſpecies aridas p B43 in 
loco hunrido, Carp. pag. 375- 

XI. Falſhood is alſo committed by aflurning a falſe Name. vid. Stelionaturr, 
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and by preſenting one perſon for another at the ſubſcribing of Papers, /a 
fitiofalſe perſone, which is puniſhed terquam partum [1 ur, by the Civil 
Law. I find one David Donaldſon hanged for this Impoſture, having made 


uſe of afalſe perſon, whodeſigned himſelf to be the perſon who ſhould by the 
Agreement have ſubſcribed the Aſfignation, Decewb. 12. 1611. _ 
- The ſuppoſing a falſe Birth, that is to ſay, the laying in one Child for ano- 
ther, is puniſhable as a falſe Deed, with the puniſhment of Falſhood, ſince 
thereby men are cheated out of their Eſtates. /. ad Corn. defalſ, the words where- 
of being, periculum capitis ſubeat.is found to extend to death, Boer, deciſ. 82. 
And the Mid-wife who brought in ſuch a falſe Child, is puniſhed by death, 
Pegner. deciſ. 86. Burt I find that Fariz. relates, that periculum capitis, was in 
thiscaſe extended no further than ſcotirging: Bur yet, firice this was a great 
Cheat, and doth ſteal away an Eſtate from the righteous Heir, and aduſterats 
the Off-ſpring, it ought to be puniſhed - ſeverely as Theft, eſpecially fince ic 
4 can 
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poſts ; Ew ris Ks. Dato the Cheat Tui ame, or 2 


there, are Frauds whi hepnmer be comprehend Title, a Galfify- 
ing Writs, counterfeiting Ny Pt Stellionat in the Ci- 
nl kf are to ſell, ori ,. Or to give paymene fraudulently of 


Debt, theſe ings whi Tbaong to theta. _ And tg carrupt or change 
oe ne Rage | which WE CO —_ fold : : To exalt likews Det which was 
formetly payed, and k known.tobe pop ford, is Stelljonat, /. 29. f-mexdati, but 
the Xe 'of it is Le £0 17 AY Ef Epc, wh what 1 6 craved, follow 
upon it. Baxtol. ibid. And ſo far isreceiving Criminal, that receiving Þay- 
ment of a Debt Por tmerly payed, Is ollons, [; hs ſimplycraring DP 
receiving will il not infer it ; byutit $$ molt Fraud is ſtill re- 
quiſitero'the conſtrution of this Crime, and its lence. 64 
If.” By our Law we have no ex {sStature againſt Stelliqnat, except only 
AR 140.P: 20. F. 6. Which bears, that no Duty ſhall be diſponed to two 
lundry perſons, which is crimen Ste Iionatus of the Law : ; from which A& it 
is to be obſerved, that our Law preſuppoſes the Ciyil Lay tobe our La, as 
-- thatCrime'; for it does-not $row: 5. what 15to be accompted Stellionat, 
mt 4 particu] r puniſhment for Stellionat, but only clears declarato- 
2 reefs er the diſponing Duties or Rents of Lands t to ſeveral Perſqns, ſhall be 
d Stellionatyx 3 And therefore what ever was puniſhed as Stellionat 
byitie Civil Law, . may be puniſhed as ſuch by _ not only 4 peri, 
or by extenſion, but by 4 Sdoojs Roman Law ba vin by the allaw - 
ance ofthat A& become ours 3 and therefore the makin ing 9 double aſſigna- 
tions. or diſpofitions of .Lands,.or of any thing elſe beſides Rents mentioned 
exprefly in that At, is puniſhed as Stelljanae 50 in ourprattique, which is war- 
ranted lik IR by the 105. LFP.. 7. .7..5 
h AR, thou up Stelloniat be EK PGOnof, 3 yet it jis thereby 4 
niſhed, for it is there eclared, that whoſoever a ow le Dirt 
Lands, heſhall be called at the Kings inſtance puniſht ar the King il 
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Svelljonat. 
But it may be doubted, why double alienations ſhould be puniſhed as Stellio- 
nat, ſeing qui rem-unax duobus vendit felfi cit reus 4. 1! ain # Corn. 
de falſo. In aniwer to which, I conceive, we muſt di iſh betwixt theſe 
who whilſt cheyare ſelling, being deſired to clear, if the qhing offered co be 
fold, hath beey formerly ſold, or not > ſay thay ir ws no, In which caſe he 
is guilty ofa manfſeſt lye and {o of Falſhood; But ithe __ one thi i 
without denying that it was fogmerly (o1d,.gr was nothis own, then he is 
only guilty of Stellionat, ſeing there be a cheat in this caſe, yer there 
isno lye 5 _ inſtance —_— out in my ovvn experience, for there 
being tvvo Writers to the Signetaft one name, money bojag ditefed,40 one 
of the tvvo, the bearer delivered is to the other; 26 —_ Maſter zo him, 
vyhich caſe vyas thought by thoſe vvho conſulted it, to be Stelloniae, ſei 
though the receiver had not ſaid tothe bearer chathis Maſter wvas biedebiio? 
yet he ſhould not have received the money, for he vvas oblidged to knov 
that the ſawe vvas not due to hims And yet aceordiog to Farizaciaeopini. 
on 


_=_ At 


the traud committed. And it is called Stellionat,from aSerpent called Stebje, 
vvhich is beautified by Starry ſpots, ftellatis guttis diſtintſowm, and is the moſt 
ſubtile of all Serpents, play. lib. 30. nat. hiftor. cap. 10; 
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TITLE X XIX: 
Perjury. 


What is Perjury, and the ſeveral kinds thereof. 

Whether he whoſwears only that he believes what he depones to be true, be pu- 
niſbable for Perjury. 

Whether he who promiſes upon Oath, and performs not, be puniſhable for Per- 


ury. | 
Whether theſe who perform” not their Parents (ths, are puniſhable for Per- 


Whether Witneſſes who depone falſly, car be convi® of Perjury, upon the 
Depeſitions of other Witneſſes. | 

Whether a Judge or Advocat violating his Oath, de fideli, be puniſhable for 

' Per Jury. 

The ns of Perjury by the Civil Law, and ours: 


VO ww 


Qy &@A:Ww.-4 UW 


Ince Witneſses can by their Depoſitions, take away the Lives, or ruine 
the Eſtates, of ſuch as arethe greateſt men, or have the greateſt Fortunes; 
the Law which repoſed that Truſt in them, doth very juſtly over-awe 

them, in deponing by the reverend fear of an Oath, and by threatningthem 
with the ſevere puniſhment of Perjury, if they ſwear fallly. 
LT. Perjury is defined by Lawyers, to be a Lie,. affirmed judicially upon 
Oarh 3. But becauſe ir is not preſumable, that any perſon would both be 
fo mean as to lie, and ſowicked as to call G OD to bea Witneſsthereto : 
Therefore Lawyers have very yy delivered us a Brocard, that Perjury is 
not committed without Fraud, [»terpretatio faciendo ef? ut evitetur perjurium ; 
and from this: Principle they have deduced, that 1. he whoſwears that which 
xs falſe, believing it to be true, is not to be puniſhed as a Perjurer; for in 
effethe doth not then lie, add ad clar; nur. 13. 2.1f the Perjury could have 
prejudged no man, .Clar: num. 11. becauſe it is not to be preſumed, that a 
perſon would perjure himſelf, while he could have no defign : And from 
this may be likewiſe inferred, as a Conſequence that Perjury ſhould be hardly 
faſtned upon any perſon, for matters of very ſmall conſequence, ſeing as de 
arinimis non curat pretor, 10 it 1s not preſumable that a man, eſpecially of a- 
ny integrity or Honour, would incur that guilt, and this was alledged, for 
Mr. Jemes Rowa Miniſter, when he was purſned for perjuring himſelf, by Sir 
Thomas Stuart, in anno 1 667. for the matter of five pound Scots 3 but this 
Point was not decided. And albeit I think where this is joyned with other 
Circumſtances, which may tender the Deciſion dubious, rhe Council may ci- 
ther mitigat or remit the puniſhment ; "yet if the perjury be clearly proved, 1 
think it ſhould be puniſhed : and in no caſe ſhould the Juſtices refuſe to put 
the Pannel to the knowledge of an Afſize, becauſe the matter wherein the Per- 
Jury is'alledged to have been committed, is very ſmall : but it is puniſhable, 
if at firſt it might, though thereafter, ex eventy, it proved not prejudicial, 
as if the Writ was improven by a Certification ; yet the falſe Witneſses are 
thereafter puniſhable, rhough at the time of the Inquiry, that Paper could pre- 
judge no man, becauſe of the Certification. It was found in Barclay's caſe, 
February 1670. 3. Where the matter is difficult, it is preſumed that the Swear- 
er 
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er did not underſtand then that he did perjure himſelf. Clear; www. r0. but 
if the Swearer did not take pains to underſtand the matter upon which he 
was deponing, I think the Difficulty ſhould hardly- excuſe him. 

I. 4- It is controverted among the DoRors, if he who ſwears per verburn 
credo, 1 believe, can be puniſhed for Perjury. And in Mr. Je.k ow's caſe, it 
was alledged, that it ſhould, becauſe in effeft all Oaths are but Oaths of 
Credulity, where the matter falls not under ſenſe 3 and in this caſe where it 
was referred to hisown Oath, if he was payed of his Stipend, and he depo- 
ned upon Oath, he believed he was not payed, . hec aſx, the Word Believe, 
ſhould have inferred Perjury, becaule he ſhould not have believed except he 
had certainly known, and Belief preſuppoſes a Certainty, for Faich and Be- 
lief are all one,ſo that in effe&t, to depone he believed it was not payed, wasto 
depone,it was certainly not payed,or that in Faith it wasnot payed, either of 
which would have inferred Perjury. But 2. Perjurinum eft effirmare quod du- 
bitas arg. L. vinc. ff. nihil nov. apel. & indiſcrete jurare eſt initar rjurii. 
Gregor. Tholoſan. h.t. And if the adjefting ſuch a dubious wo i 
were ſufficient to evite Perjury 3 that Crime ſhould never beincurred, and 
certainly it is in it ſelf a great undervaluing of the Deity, ( quod eſt medinns 
indu@ivum hujus criminis ) todepone without Information, where Informa- 
tion may be had ;8& it is very preſumable he would little value Perjury,who did 
value little ro get ſuch Information, as was requiſite for ſatisfying the Judge, 
inclearing what was juſt : And ſeing the Law deſigns by puniſhing Perjury, 
to come to the exat knowledge of all privat caſes, wherein | ——— is tO 
be given, to the end Judex niay nnicuique ſunm tribuere, it follows neceſlarily, 
that it ſhould very ſeverely puniſh ſuch as depone without previous Informa- 
tion, eſpecially where the matter of the Depoſition is i» fa&o propris, as in 
this caſe, for by this raſh, 'or affettate omiſſion, both the Law and the Judge 
are equally diſappointed of their ends,as much asif the Deponer had willingly 
perjured himſelf. 3. A witnefſe deponing falſly, per verbum Credo, is in 
Law puniſhed with the puniſhment of fallbood. Bald: Salicet in 1. de tut. C. 
de integrum reſtitut. Alexander Co:ciſ. 28* wel 6; Angel. confil.. 4. The de- 
poning per verbums Credo, would have y_?s the deponer the cauſe 5 And 
afſoilzied him from the purſuite ; And therefore ir ſhould infer Perjury a- 
gainſt him, becauſe the reaſon why Perjury is puniſhed, is that there may 
be ſomething to over-aw ſuch to whom the verity of any cauſe is referred. 

NI. 5. It is doubred amongſt the Doftors,if he who promiſes upon Oath in a 
*Bond, to pay a Sum, or perform a Deed betwixt and a day, be guilty of 
Perjury if he failzie, and Math. de afli®is, relates a Neopoliten Deciſion, 
wherein it was found, that Perjury could not. be igferred upon the breach of 
ſuch an Oath as this, the words of the Obligation being to pay, ſub fide dal 
Gentilhomo, becauſe ſays he, this is fides and conſequently cannot 
be puniſhed, butonly per extreordinarie, though Bertrand be of another g- 
pinion, Confil. 126. | | Eg 

But the Queſtion remains yet intire notwithſtanding of that Deciſion, 
whether they who promiſe under an expreſs, fotmal, and religious Oath, as 
that by God himſelf, or Holy Trinity, they ſhall pay a Sum, or do ſucha 
Deed, bertwixt and a prefixed day, may not be puriued for Perjury : and that 
they ſhould not, may be argued from this,that theſe being extrajudicial Oaths, 

- os ſo as to pu- 
niſh the not Implement of them with Perjury 5 for this would makeevery 
man exat an Oath of his Debitor when he 4. him Money, or uponevery 
ſlight occaſion, which were moſt inconvenient. 2: The |Laws doe not puniſh 
extrajudicial Oaths, givenin Depoſitions of Witneſſes, & foe teftis deponens in 
judicio contrarinm ejus quod dixit m Judicinm, non punitur de falſo: Alexs 
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ander lib. 1. Confil. 74. Covar. in repit cap. quantis de puit vid. Monoch de ar- 
bitar. Caſ. 342. Much leſs ſhould it-ſac was go Promiſes: Yet ſome 
think even ſuch Cotitraverſions as theſe, ſhould, ob deſpeFurm rumen, be pu- 
niſhed arbitrary, bur if this Promiſe be given judicially, as 7 cantione jurato- 
ria, mn Removings, whereby the Party obliges himſelf to remove, and pay 
the violent Profits, or whereby he binds himſelf to report the Criminal Let- 
terstothe Juſtice-Clerk, in theſe and ſuch other caſes, I think the not Imple- 
ment ofthe Promiſe, unleſs a reaſonable Caule can be afſtigned, ſhould infer 
Perjury, both becauſe this is a judicial Oath, and becauſe in Contemplation 
thereof, the Law remitsthe neceſlity of finding another Cantioner, and the 
Party concerned has no other Security than what 1s founded upon this juratory 
Caurion. | 

IV. 6. Itis doubted among the Doftots, whether theſe can be accompted 
perjured, qui now implevernnt vota parentum juramento confirmata, who per- 
form and fulfil not their Parents Oaths. In which caſe Grotins diſtinguiſhes 
betwixt thoſe Oathes, whereby the Father bound himſelf only to God, and 
in theſe the Son for not implement, is not guilty of Perjury, becauſe in ef- 
fet, iiud non eff onus hereditatis, butis perſonal; and ſo the Son repreſents 
not the Father in it, but if the vow were made to a particular perſon, then 
that vow being as hereditatis, the not implemenr of the Fathers vow,will 
infer- Perjury, for quoad the eſtate heres O defuniFns ſunt una & eadem perſona. 
Mathers diſtinguiſhes in this caſe, ſ juramentur parentis fit in rem conceptum, 
Geo caſutenetursſed ſs non ſit in rem conceptum ſed in perſons, non tenetur, arg.l. 
7. 8. part. ff. de-part. It may be likewiſe doubted upon the ſame | 
whethet the oath of any people in publick affairs, relating to the ſtate, doth tye 
theirchildren, & the example of Saxls being puniſhed for not obſerving the 
Oath whereby the people of 1/-ael were tyed to the ibeonites 2.Sam. 21.ſeems 
toevince, that the contravention of theſe National Oaths given by Parents,is 
puniſhable upon children, ix foro divino, but whether the Civil puniſhment 
can be inflicted for contravention of National Oaths, ſuch as the Covenant, 
and Declaration, either in the caſe where the Oath is given, either by the pre- 
deceſſor, or the giver himſelf, is not decided. And Iſhould inclineto think, 
that the contravention of theſe National Oathes, cannot infer the Civi! puniſh- 
ment of Perjury, both becauſe the defign of Perjury is only to puniſh ſuch as 
do prejudge the privat intereſt of thele, concerning whom they ſwear, and 
fach a contravention cannot — called wendacinm, the Swearer hay- 
ing deſigned at that time tofulfil what he Swore, tlugh he thereafter alter* 
his judgment : Norcan dolus be alledged in this caſe, nor that the intereſt 
of a third party is therby prejudged, all which are requifite for inferring 
Perjury. 

V. A When witneſſes depone with us in any privat caſe, it was of old 
doubted, whether the Depofitions might be reprobated, and themſelves pu- 
-niſhed for Perjury, by the Depoſitions of other witneſſes, and of late theſe 
conclufions ſeem to be regularly allowed. 1. That a witneſs deponing verbe 
mitialia falſly, ſuch, as of what age he is, whether he be married, or where 
he dwels. eocaſn, he may be puniſhed for Perjury, ifhe depone falſly, for 
theſequeſtions are proponed, not only to the end it may be known what age 
the witneſſes are of, but likewiſe to the end it may be known whether the Pe- 
poner be a perſon of ſuch veracity, as may betrufted, and/that by theſe, his ve- 
racity may be traced and examined. 2. That a witneſs may be convinced of 
- of Perjury by writ. Burt 3. whethera witneſs may be convinced of Falſhood 
and Perjury, by the Depoſition of other witneſſes, wascontraverted in the caſe 
of Balcanquel againſt Rig a Miniſter, and that he could not, it wasurged,be- 
cauſe if this vvere allovved , daretur progreſſns in infinitum, ' for elſe if tvvo 
_ wit- 
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vvitneſſes deponing that ſuch a thing vvere dane, might be convinced of Per- 
jury, by other tvvoor mce vvitnelies, theſe vvicneſſes might again be canvict 
Ne, aud. thoſe by other, i infir#tum, for the other part, it vvas alled- 
ged, that x. There being nothing ro overavy vvitneſles in Scotlard but the 
fear and hazard of Perjury. to free vvitneſſes from this tryal, -vvas 
in cffet to render them Libertives, and to incourage them to 
depone falſly. 2. It vvas ablurd to think, that if tvvo vvi.neſle; 
ſhould depone that vvhich vvere notourly falſe, as that ſuch a man 
yvas killed, vvho thereafter vvas ſeen by a vvhole Judicatory, and all the 
members of Se(fion and Parliament, to have been alive, that eo caſ*, witnefſes 
ſhould notbe found guilty of Perjury. 2. Aflizers whoare in effe&t Wit- 
neſſes, as well as Judges, and may proceed to a Sentence upon their- own 
privat knowledge, may be tryed by an Afſize of Error, conſiſting of twice 
as many 3 Whereas, it th: Depoſitions of witneſſes could not be reprobated by 
other winefſes,no Afſize could be convidt by an Aflize of Error as tewere juran- 
tes ſuper aſſiza. To the toreſaid argument it isanſwered, that 1.The ſame did 
only evince that the probation ſhould be more exatt in that than in other 
caſes, but did not all conclude, that fuch witneſes could no wiſe be convin- 
ced of Perjury 5 and the ordinary rule given by Lawyers, is, that twice 
as many are requiſite to reprobat, as tro prove: Which concluſion could not 
take place, if the reprobation of witneſſes by witneſſes were nat ſuſtained. 2. 
This argument would evince, if it had any weight, that even, circa initialie, 
witneſſes perjuringthemſeves.could not be purſued forPerjury becauſe theſe may 
be convinced by other witneſles,atd thele by cthers,& fic deretwr progreſſns in 
infinitum, fo that either witneſles cannot be convict of Perjury. inno cafe, or 
elle they may be in every caſe, where they (wear falſly : Notwithſtanding all 
which the Juſticesby Interloquitor found, that witneſſes could nor be purined 
for Perjury, -upon the Depoſition of other Witreffes upon the 
day of 1677. but yet it remains doubtful, whe- 
ther one witneſs may not be purlued for Perjury, upon the depoſit 
on of others, though two cannot, becauſe the joynt depoſitions only make a 
full probation. 8. Clarus, nun. 12. F. perjarium, is of Opinion, that when 
any thing is referred to Oath judicially,that eo ceſ#, the party vvho ivvears.can 
never be challenged for Perjury, /: 4 Solum deunm habet w/torem: which Boerins 
doth alſo aſſert to be the common opinion, deciſ. 205. And the reaſon which 
moves them to this, ſeems to be, that a Party baving made his Antagoniſt ab- 
ſolutely Judge of his own caule, he has, asit were, ſubmitted ro him, & juras ' 
aentum debet efſe ulti»um refuginm, and this ſeemsto be the caſe decided, per 
L 2. C.de rebus credit : religionem contemptam juramenti ſatis deune habet ul- 
torem ſed majeſtatis crimen vel periculumcorporis & ff per principis venerationem 
quodam calore fuerit pergeratum;inferri non placet,forin the immediatly preceed- 
ing Law, it is (aid, that cauſa jure jurando ex conſenſuutrinſque partis delato 
Acciſa,nee perjurii pratextu retratari poteſt, ſo that adding both Laws together, 
the ſenſe is, that when the caule 1s referred to any parties Oath, it being decid- 
ed conform thereto, that Deciſion can either be retratted upon pretext of 
Perjury, nor can the Perjurer be corporally puniſhed. And this ſeems a much 
more reaſonable anſwer, than theſe many given by the DoRors 3 bur yet I 
cannot afſent to the concluſion it {elf : nor is it at all conform toour Law, 
nor perhaps to reaſon ; for intereſt and avarice are ſufficient baitsro Perjury, 
though impunity be not thereto added. and when the party defers an Oa 
he intends thereby ro ſubmic finally to him, to ne Sas j) ſamin is deferred ; - 
but not ſo, but that if thereafter the {wearer ſhall be found Perjured, he may 
be ſtill challenged : Nor perhaps would have deferred the Oath, if he had 
not concluded himſelf ſecure, asto whatſhould be deponed, notonly our of 
reſpe& to religion, but likewlſe becaule of the hazard of Perjury ; and ſe- 
ing in this caſe, there is Mendacinm juramento affinmatum. 1 do not ſee how it 
uU 3 ſhonld 
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Pirjury. 
ſhould not be Perjury : Is there any ground why at leaft His Majeſties Adyo- 
cat ſhould not be allowed to purſue it, for the reaſon which is urged: for the 
_—_ init, ceaſeth in him. And as there is no Deciſion in favours of 

larus his opinion in our Law, fo in Mr. J«. Row's, and other Caſes, where 
this might have been proponed, this Defence was never proponed 5 yet in 
ſome caſes, the Deponer in juramento delato, craves that the Lords may de- 
clare, that he ſhall not be lyable for Perjury, when any Oath is neceffarily ſo 
deferred to him, which the Lords in ſome caſes uſe to grant, as i» m_ an- 
tique: And by ſo doing, they ſhow that Perjury is puniſhable, regu- 
lariter, even in him to whom an Oath is deferred : but I believe, that the 
Doors have more juſtly concluded, that where an Oath is deferred in Cri- 
minals, though the Pannel needs not ſwear, yet if he do ſwear, he is not pu- 
niſhable as a perjured perſon, though he ſwear fallly, quia licet cuig, ſuum 
redimere ſanguinem, Clar. num. 12. And yet it may be debated, that this holds 
not with us in Uſury. and other caſes, becauſethere the Law obliged him to 
give his Oath ; and Mathexs doth think, thatit ſhould in no caſe,but rather 
that the Perjurer ſhould there be puniſhed with a double puniſhment, both 
for concealing the Crime, and alſo Perjuring himſelf. And it may be alledged 
that this is rather puniſhable than ordinary Perjury,becauſe the Defender need- 
ed not ſwear, and was in no hazard by not ſwearing, and the leſs the tempta- 
tion de, the ſin is always the greater; Nor needed the Defender redeem hisown 
Blood by ſwearing, as is pretended, or atleaſt, /icet hoc liceat, licere tam debt 
per modum licitum, ſed non perj#rio. 

VL It may likewiſe be doubted in ſome caſes, whether the violation of an Oath 
dothinferPerjury,as when a Judge gives his Oath that he ſhall adminiſtrat Juſtice 
impartially, or at! Advocat that he ſhall be honeſt in his imployment, with- 
out diſcovering his Clients ſecret, or betraying his Buſineſs ; If that Judge, 
taking Money as a bribe, or that Advocat thereafter prevaricating, may be 
upon theſe accounts purſued for Perjury. And this was, I remember, con- 
troverted in the caſe of one of his Majeſties Officers of State, who was purſued 
upon the foreſaid At of Qneen Mary, tor Perjury; becauſe he was alledged to 
havetaken Money from the Defenders, in caſe wherein they were purſued at 
His Majeſties inſtance; And that this could not infer Perjury,was argued from 
this, that our Law having madeſorre particular Statutes, as to Rerjury, it de- 
ſigned thereby, that the SubjeQs of this Nation, ſhould not in this Crime be 
leftto the common Law; And that ſeing it had only puniſhed Perjury in the 
caſe of Witneſſes, Afſizers, and Bigamy 3 it did clearly follow, that Perjury 
Denm tantum habet ultorenr,m all other caſes. 2. If Perjury were puniſhable in 
this caſe, Tutorsand Executors who find Cantion, might be always puniſhed 
for Perjury, wherethey are purſnable for Mal-adminiſtration, which were ab- 
ſurd, and was never practiſed in any Nation. 3. When ſach Oaths as theſe 
are given, theſe Words, As ye ſhall anſwer to God are ordinarly adjetted, rather 
to impreſſe a fear of the Deity upon the ſwearer, than to Subjett him by ; the 
Oath to the hazard of Perjury : and the fear of Perjury is neither thought 
upon, nor conſidered by the Adminiſtrator, nor the {wearer, ſo that xor de hoc 
agitur, at that time, which is one of the many things, that is always looked 
ro in puniſhing of Crimes. 4. If conſequential Perjary had been puniſh- 
able as formal Perjury, there needed no Att to have been made, declar- 
ing that Bigamie ſhould be repute, and puniſhed as Perjury, ſeing 
it was ſuch by conſequence before that Aft. For the better clearing of this 
caſe, it will be fit to divide Perjury in Formal and Conſequential Perjury : 
and to conclude that formal Perjury, which is in theſe caſes declared Perjury 
by an expreſs AQ, ſhould be puniſhable as a Crime 3 But that conſequential 
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| Perjury, as may be inſtanced in the cales above written,-ſhould not-be-pi- 


niſhed as a Crime, bur as an Aggravation : For '{cing in theſe the Perjurer did 
not formally deſign to commu Perjury, it were not very ratioral to think, 
that be ſhould be puniſhed by the formal puniſhrrene- of that Crime : which 
diftin&tion, I find likewiſe allowed by the Civilians ; for albeit fornial Per- 
ury was only puniſhable by Baniſhment, and Infamy -: Yet if any man died 
on that Perjury, as in falſe-witnefling in capital-Crimes, the Perjury was eocaſs 
puniſhable by death 3 Andif it was mixt with Treaton, it was puniſhable as 
Treaſon. | | 

Margaret VVood was in February 1631. purſned, for having perjured 
herſelf as a falſe Witneſs, in ſo far. as ſhe having been cited before: the 
privy Council, and examined by them, ſhe had deponed many falle things 
againſt the Laird of Pitcaple, aud Richart Mowat : Againſt which-pur- 
ſuit, it was alledged for her. ' 1. That” ſhe could not . be purſued as 


.a falſe Witneſs, becauſe a Woman in-our Law cannot be a Wienets, and 


conſequently ſhe cannot be a falſe Witnels. 2. She did not depone u- 
pon Oath before the Council, and conſequently ſhe cannot be guilty of 
Perjury, firice. nemo ſine juramento eff perjurii rens; Nor is a perſon deponing 
for the information ofthe Council, oblieged before an Oath be adminiſtrar, 
to conſider what ſhe is deponing as lyable to the certification of Ferjury,and if 
it were otherwiſe, there needed noOuth be adminiſtrat ; fo that before the ad- 
miniſtraticn of an Oath, the Deponer being neuher a Witneſs,” nor ſworn, 
can neither be guilty of Perjury, nor falſe Witneſling : Much leſs can ſhe be 
guilty of Perjury, in having deponed fallly, which'is a complicated Crime, 
made up of [erjury and Falſhood. 3. ſhe is but one ſingle. witneſs, and fo 
could not have prejudged by her teſtimony, the perſons againſt whom ſhe de- 
poned, & ſemper perpendendum eft damnum,” quod ex perjurio reſultat, Carpxz. 
queſt. 46. n. 47. Likeas, here ſhe retratted ber own Depoſition her ſelf, be- 
fore any purſuit was, or could be intented againſt thoſe Gentlemen : And 
that ſhe Deponed was the relult ofthe confuſion ſhe was put in, by her ap- 
pearance before the Council, being a young Girle, not exceeding 18. ſo that 
her age and ſex ſhould excule her, # quis calore iracundie;aut forte lingua lap- 
ſus, ant precipitatus, perjuriam commiſit, ti eo ceſuignoſci debet, Renf. lib. 3. 
deciſ. 2. And there is nothing more natural, or leis dangerous, than that 
a guilt ariſing from a depoſition,and meer words ſhould be taken off in the 
fame way, eſpecially, before any perſon be thereby prejudg'd, as in this cafe: 
4. This Libel could not be warrantably founded upon the Att of 2. M. which 
puniſh'd only perjury commitred in marrying two wives, but no other ſpecies 
of perjury. To which it was anſwefed, \that as'to the firſt defence, it was not 
relevant, ſince ſhe being cited before the Council, ought ro have depon'd 
truly, even for informing the Suprem Judicatory of the Nation, who uſe, 
and muſt examine women for the good of the Common-wealth : eſpecially 
in ſuch atrocious and occult Crimes, as in the burningof the Houſe of Fren- 
draught. And though the Defender may in ſome cales caſt a woman from be- 
ing a witne$, yet that excuſes her nor it ſhe be examined. To the 2. Lawyers 
are clear, that a witneſs may iJepone without being ſworn, for the {wearing 
them 1s not eſſential, fince the Purſuer may remir it : And yet the witnels 
who depones fal{ly, eveh though n-tiworn, 1s a-talſe witnels,. Bart. in /. 
quis ff. ad |: Cornel. de fall. Clar. ht. num. 11, Fo the 3. it was not relevant, 
ſince ſhe. inform'd.again(t theſe Gentlemen in a treaſonable Point, and mighr 
have prejudged them : - Nor. did her Retraction. proceed from Repentance, 
but Confrontation 5 nordid ſhe /accidetitally only, or. by: Confuſion hple in- 
to this Error, fhe having ſpread theſe: Mil-reports bs foreſhe was cited, and ha- 
ving reiterated her Con after Gitation, _ To the 4. the Prattice of the 
U 4 King- 
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Kingdom was opponed, which is the beſt Interpreter of the Laws. And in 


arino i615. Grabame of Long-boddum, and in anno 1622. Turnbul of Belſhe,, 
ndiendy Donpller of Muresk, were puniſhed with death for deponing fal(- 
ly, or ſeducing others to depone. Buttheſe points were not 

V IL. The puniſhment of Perjury by the Civil Law, was Baniſhment, /. »/. 
ff de crimine Stellionatus. And fuftigatio, or Scourging, +. þ dao Y.j quis per- 
juraverit. By our Law, AT 19. Par. 5. 2. Mary, Bigamy is declared puni- 
ſhable as Perjury, whichis declared to be Confiſcation of all their Moveable: 
Goods, warding of their Perſon for year and day, and longer during the 
Kings Will, and that as infamous perſons they ſhall never be able to bruik 
Office, Honour, Dignity, nor Benefice in time-comi Asto which AQ, it 
is obſervable. 1. That Perjury is not- formally puniſhable with us, but only 
declararorly z Perjury being in it ſelf fo hainous a Crime; but the reaſon of 
thisſeemsto be, that Perjury was before this Actpuniſhable, after this manner, 
for by the 4- cap. lib. 1. Reg. Maj. it was appointed, that temere jurantes ſuper 
a[ſiſa ſpoliabuntur mobilibus & in carcerem detrudentur per annum © diem ad 
minus & infamia notam incurrent & amittent legem terra, which Skeen in- 
terprets tobe, wor habere perſonam ſtandi in judicis, and not to be receivable 
as Witneſſes, citherin judicio, or extra judicium, which A is likewiſe ratifi- 
ed, by the 47. 48, Par.6. K. J. 3 Where it isfaid, that wilful or ignorant 
Afſizers, Man-{weating ſhall be puniſhed after the Kings old Law, in the firit 
Book of the Majeſty. 

Where Perjury 1s to be inferred from a Depoſition, either as Party or Wit- 
nels, it is r, that the jon be ſubſcribed by him 3 and the Lords 


, fonnd, that Mr. James Row could not be convict of Petjury, upon his Depo- + 


ſition ſubſcribed by the Clerk. 
Sometimes the Council change the puniſhment of Perjury into Baniſhment; 
as inthe caſe of Galbraith, who came in will for Perjury. 23. July. 1625. 


TITLE XXX 
Of Injuries, Perſonal, and Real; and 
of infamous Libels. 
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I m"_ are either Verbal or Real. * 
equifites in Libelling verbal Injuries. 
Whet are real Injuries. 


Who are Judges to verbal or real Injuries. 
Infamous Libels, how puniſhed. 
Leafing-makers, how puniſhed by our Law. 


Have oft-times thought that men ſhould walk legally, nor only in obe- 
dience, bat gra to Law, fince the Law takes ſo much pains to ſe- 
ſecure not only our Lives and Eſtates, but even our Honour and Repura- 
tion, and will humourus ſo far, as that becauſe we will think Railery a Miſ- 
forcune, it will therefore puniſh even theſe who offend our mation. 
[. Injurie then,in its more comprehenfive ſenſe, may give anameto all Crimes; 
for all crimes are Injuries, but Injury as it is the Subje& of this Title, is the 
ſame 
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* ſame thing with contumely or reproach : It is divided by Lawyers, into 
ach as are committed by thoughts, deeds, words, and geſtures ; bur the 
more received diviſion is, that injuries are either verbal, or real. 

TH. Verbal injuries are theſe which are committed by unwarrantable ex- 
preſſions, as to callainan a cheat, ora woman a whore ; but becauſe expreſſt- 
ons vary according to the intention of the ſpeaker; therefore except the words 
can allow of no good ſenſe, as Whore, or Thief, or that there ly ſtrong pre- 
ſumptions againlt the ſpeaker, the injuriandi ammss, the defign of injuring, 
as well as the injuring words, muſt be proved, and the ſpeaker will be allow- 
ed to purge his guilt, by declaring his intention,f.5.F. ofavo, fr de injur. 
and his Declaration will, withoutan Oath, be ſufficient, except the offender 
be burdened with contrary Preſumptions, Berlick:concluſ. 60. num. 18. Law- 
yerstherefore require in Libelling injuries. 1. That the particular exprefli- 
ens be diſtin&ly condeſcended upon 5 nor is the general, you called me a Cheat 
or ſaid forte ſuch thing, ſufficient, ſeing not only words buteven the point- 
ing of them does alter the eſtimat of Injuries. '2. The purſuer ſhould Libel 
the deſign ofinjuring,except the words infer ſo clearly an Injury, that there 
is no neceſlity to Libel the deſign. 3. That the purſuer who was injured, 
did preſently reſent the Injury, and took what was ſpoke for an Injury,which 
the Lawyers call revocatio injurie ad animum. And it is ſufficient, that this 
diſſatisfaction being ſignified either openly and expreſly, or by fome other AQs 
which teſtified diſcontent, ex intontinenti quis injuriam debet ad aniniium re- 
wocere, alits ex intervalls nihil facit, ſed injuria remiſſa cenſetur. F. ult. jut. 
de injur. And the reaſon of this ſeemsto be, becaule the efſerice of a verbal 
injury conſiſts in difſatisfying the perſon to whom the words were ſpoken,and 
—_ are only Injuries, it they be ſo taken, and therefore if they wete ta- 
ken at firſt tobe no injury, they were then no Injury : Andif they were nbe 
then an injury, they could not afterwards become ſuch: | 

Since then Injuries afe eſtimat agcording to the deſign of the offender, it 
follows naturally, that men who are Fools, Idiots, very young or very drunk, 
are = mg verbal Injuries, __ the did _—_ drunk 
upon deſign to » ſo nonex propoſito ſed ex impetu deliquit, An at pal- 
- which break off racks "= et non affeFata - excules A ne 
caſe. As a'fo for. the ſame reaſon, the objefting true Crimes are no injury, 
if the objetter deſigned principally nor to offend the perſon guilty, bur to 
inform the Common -wealth, or to defend the ſpeakers own honour. And 
upon the firſt accompt, it wasfound, that the dereQing what the Common- 
wealth was not much concerhed in,- was an Injury, Cravet. confil. 145.And 
upon the,laſt accompr, it is thought, that togive a man the lye, is an Injury; 
but that itis no Injury to ſay you ſpeak not trath ; for in the one we defend 
. our own honour, butin the other weoffend the honour of the ſpeaker : .And 
cuſtom has made the expreſſion pals for an expreſſion to be uſed when we de- 
ſign to offend. The relating likewiſe what we heatd from good Authors, who 
deſigned no prejudice, is ſufficient alſs ro defend againſt the puniſhment due 
to Injurers, as was found in the Court of Savoy Cod. fab. de injur. def. 5. Yet 
ſometimes Injuries are inferred not only from expreſs words, but even from 
rhe preſumptive meaning of the ſpeakers ; As to look in a mans face, and to 
ſay, Iam not alyar as others are, Afi. F. 1juria. tit. de perjur. firm. or to 
ſay, flauntingly, you are a fine Church-man. Facob. de bello viſudib. 1: cap. 3 
mn 31. | 

IV. Real Injuries are committed, by hindering a man to uſe what ishis own 
by removing his Seat out of its place in the Church, by giving a man medica- 
ments which may affront him, by Arreſting his Goods unjuſtly; by wearing in 
contempt what belongs to another man as a mark of honour ; by Razing ſham- 
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fully a mans Hair, or Beard, by offering to ſtrike him in publick, orby ſtrike 


ing him, or riving or abuſing his Cloaths, or his Houſe, and many otherways - 


related by Berlich. concluſ. 69. oat” ; 

IV. According to our Law, verbal Injuries are puniſhed only by the 
Commiſſars, who are judices Chriitianitatis : Scandal being a Church Cenſure, 
And the Comiflars do infli& pecuniary muldts, and make the offender do pen- 
nance at Church Doors, or otherwiſe : Nor do ordinarily the Lords of Sef- 
on either Advocat ſuch Ations, or modify their penalties. 

The Council do uſe to remit to the Commiſiars ſuch Purluits,and refuſe to 
try verbal Injuriesdone to privat perſons, asin the caſeof Straxchar and Strai 
tor 3 But if the verbal Injury was done toa Magiſtrat, as if any man ſhould 
call him a Knave, or a Fool, then the Council uſe to fine and topuniſh even ver- 
ballnjuries, as in the caſe of George Campbe!, and the Bailiffs of /rverary 1666. 
Or to a Privy Counſellour, asin the caſe of Mr. "Alexender Spotſwood, and the 
Juſtice Clerk. And though verbal Injuriesare extinguiſhed by the Civil Law 
if they be not purſued within a Year; or by poſterior friendſhip : for the 
Law is moſt defirous to pals by ſuch imaginary Crimes, yet in George Campbel; 
caſe, a ſubſequent reconciliation was not ſuſtainedasa relevant Exception, be- 
cauſe ir was not very expreſs; They puniſh alſo /cendalum magnatuar. 

The Criminal Court likewiſe puniſh verbal Injuries, if againſt Magiftrars, 
but will not ſuſtain a purſuit again privat perſons.for though 11. of ”. 
' 1662.Aikman againſt Carnagyz nor would they ſuſtain a Criminal purſuit, for 
| calling a Miniſter perjured, vid. Stock. deciſ. 108.where he tells us that it is the 
preſent Cuſtom of Brabant not to ſuſtain Criminal Attions for words, 

they be o_ againſt Magiſtrats in theexerciſe of their imployment v;d.l. ale. 
. de priv.delidf. 
f Rea] Injuries may be purſued before t? e Council, or Juſtice Court, andthe 
puniſhment is arbitrary. 

V. Infamous Libels, libel; famoſs, are the moſt permanent of all Injuries, 
and therefore are moſt ſeverely puniſhed ; And in i the offender, ſhews more 
deſign, and' therefore is more guilty. 

He who writes, diQates,or affixes infamous Libels,or cauſes write, dictate, 
or affix them, is puniſhable. 

He who finds an infamous Libel, and ſhews it though to one only, is 
puniſhable,if malice or defign can be proved.clle not : For there is nothing 
more ordinary, nor more innocently done for the moſt part, than ro ſhew 
ſuch Libels : whether dohvs walus & animns injuriendi,( 2 deſign to offend,) 
be preſumed in this deli&, or muſt beproved is much contraverted. Berta. 
conſel. 237. affirms that it is preſumed. Farir. queſt. 295. affirmsit is not pre- 
ſumed, but muſt be proved. And I incline to this laſt opinion, ſeing in- 
famous Libels are not now ſo much reſented as formerly, cuſtom having 
much' allayed the picque which uſed to enſue thereupon, and that cuſtom de- 
fends from all guilt in this caſe, is moſt learnedly maintained by Coler.deciſ. 
154. Where it was found that Stationers were abſolved, though they ſold in- 
fimous Libels, becauſe all Stationers ule ta ſell fuch. 

Many things do likewiſe in thiscaſe leflen the puniſhment, as that the 
Pannel is a minor, was provoked, did tear it before it was fully written, or 
after it was affixt 3 Orconfeſt his fault, and ſaid he did it only out of paffi- 
on, or curiofjry; or if what wasſaid was true, Berlich.concluſ. 67. 

The puniſhment of this delict was of old arbitrary, Pawllib. 5. ſert.tit.1 4. 
byt was madecapital by theediQ, YValentiniani & Valentis 1. unic. C. de famoſ. 
libel. but Clar. makes it arbitrary by the preſent cuſtom of Exr#p: And © it is 
with us at preſent in Scotland, except where the Prince isabuſed; or where a 
capital Crime is alledged againſt any man, fores caſ7:; infamous Libels are jaſt- 
ly 


. 
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Iy puniſhed by deach, And thus Fleewivg was hanged for ſaying thathe 
+ r that the Kin would 687 to.dead ang dye of the talling ſickneſle, 17. 
Meg. 1615.bur in this the wards were malicioutly ſpoken, for the ſpeaker. uc- 
rered then becauſe he had loſt a.Flea.But ſometimes the ſpeaker is only Scourged 
and Baniſhed, as Tweedy was, 13. March 1612,;for abuſing Conſtablesand.bid- 
ding the King, the Council, and them, kiſs tis. arſe, and {weraing becared riot 
a fart for them, which words appeared bogh: by the, ſpeaker, and: the con- 
texture of the words, to have- rather flowed from folly, than d ' "And 
Sporſwood in his Hiſtory,relates, that the School-maſter of. Edinburgh was han- 
ged for diſperſing Libels againft the Regent, wherein he charged him with be- 
ing guilry of capita] Crimes, | 
Leaſoug-makers. 


VI. Like to this Crime, if not the ſame with it, is Leafing-making,where- 
by Hatred and Diſcord may be raiſed betwixt the King and. his People,which 
was puniſhed with tinſel of Lite and Goods, by the 43- AG. Parl. 2. Ja. 1. 
Likeas any Miſ-repreſentation - ( or evil Information, as our Laws call it ) 
of the King to his People, is puniſhable inthe ſame way, by the 83. AZ. 
Parl. 6, Ja.5. And though the ſlandering of his Majeſty might have been 
puniſhed, by reaſon of the firſt Aft, yer welſce that our Predecefſors did 
not think paritas rationjs ſufficient in puniſhing Crimes; Upon which Ats 
a great perſon was found guilty of death, for writing a Letter, wherein the 
Parliament was ſlandered,1662. But this was thereafter reſcinded by his Me- 
jefty. Likeas by the 20 Ad ofthe 14. Parl. K. 7. 6. The hearing and nor 
Revealing, and not apprehending of {uch Leafing-makers, if it be in the Hear- 
ers power, is equally puniſhed with the Leafing-making; - But becauſe theſe 
Ads could not reach to {landerers of his Majeſty to his people in Exgland,or 
mi(-repreſenting them ta the King, or abuſing any Privy Counſellor of that 
Kingdom, therefore the miſrepreſenting them is declared puniſhable at his Ma- 
3:\ties pleaſure, by the 9g. A#. 20. Parl. K. Ja. 6. By the ſame laſt A&, diſ- 

rſing or making Cockalands, - or other infamous Libels : againſt Counſd- 
ours of England, is puniſhed as Leaſing-making. 


; of anjuries. 


TITLE XXXL 
Poynding of Oxen in time of Labour- 
"REN ing. 


How this Crime is puniſhable by our Law: 
_— Books Civil Lajw. 5 oP | 

he Explication of our At of Parliament in this caſe: 
How the Civil Law and ours differs in this Point, 
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Y the 98. A@. Parl: 6: Ja. 4- it is ſtature, that no Sheriff,or Officer, ſhall 

poynd, or deftreinzie the Oxen, Horſe, or other Goods, pertaining to 

. the Plough, and that fabours the Ground, .the time of the labouring 

of the ſame, where ay other Goods, or Lands are tobe appryſed, or poyn- 
ded, according to the.comtmion Law. Wn 

IE The Common Law, to which this telates, is /. 8. C. que.res pig. oblig. 

poſſunt, pignorum $vetiz aliquid qudd ad culturam agripertinet auferri non con» 

venit, and by the lublequent, _— ibid. agricuttores terrarum ſecuri ſunt,it4 
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Mt nullusinveniatur tam audax ; ut perſonas boyes & agrorum init rumenta aut ſi 
quid alind, quod ad agrorum ruſticorum operam pertineat invadere aut capere pre- 
ſumat i '& ſt quis hoc ſtatutum violare praſumpſerit, in quadruplum albata re- 
ftituat & infamie notani'ipſo nre incurrat, imperials Enna merfione mbhilomi. 
"us puniendar, and" Marants de ordine jud. part. 6. 63+ num. 3 1, relates, 
that "this Law is' confirmed iti Sicilie, by an expreſs Statute; and all theſe 
Laws ſeem to be founded, ' on Dent. 24. verſ. 6. No man ſhall take the upper, 
nor » 'rether Militone to pledge * for he _— a mans Life to pledge. 
wuey 1 ember | a5 Grotins obferves out of Philo, which are ca led mola && ca- 
tillus, I. cum de lanionis F. idem conſultus. ff. de initrudo vel inſtruments le- 

alto. | 

. HI. By the foreſaid Act of Parliament, the poynding of ſuch Goods is for- 
bid, in the time of labouring, but it is not declared to be a Crime; and the 
Lord Renton having in Farnary 1666, purſued the Officer of the Court of 
Coldinghame, fot poyndingone of his Plough Oxen, when they were Jabqur- 
ing,” before the Criminal Court, "it was alledged, that no cpmal Purſuit 
could be founded upon this'A&, ſeing nothing could be criminally purſued, 
but chat which was made a Critne, by a ſpecial Statute, and to whicha, ſpeci- 

. al SanQion was annexed. ' Likeas' by the conſtant. Cuſtom _ many AQions of 

' Spulzie were founded upon'this ACt 3 but no criminal Purſuit was ever there- 

{upohintented'? To'which it was replyed, that the contempt ofa Law, was 
in itfelf a- Crime; ſeing'Diſobedierice to Authority, was in effett the Gr of 
all Crimes: -' 2: Titegal intrometting with another mars Goods, was a Crime, 

- elpecially «bi lex non ſolum non aſſiſtebat, {ed & refiftebat, for "heft is no- 

. thingelſe but an unwarrantable —— and as the tal ing of his Maje- 
ſties. free Liedges is a Critne, whete'the'ſame is not warranted by Law ;, .ſo 

the poynding'of theſe Goods Thould infer a Critne, that being.anather Species 
of unlawful-Exetution. '3. This Atdiſcharges ſuch Executions, conform to 
.the common'Laws and 'by the Commgi or Civil Law, this is.a Crime, as 
,clear by the Law above-cited : and whereas, it wasalledged that no Sangti- 
on was'annexed : It was'replyed,” that where the Law annexes ng Sanction, 
the puniſhment is there arbitrary ; ' and there ate many Crimes, both in the 
Civil Law andours, to which no Sanction 1s annext. The Juſtices ſuſtain- 
.edthe Libel; and ordained the Pannel to go tothe knowledge of an Inqueſt: 
The expreis words of the, Intexloquitox were, that the poinding an Ox 1n the 
time of labouring, is ag injuty and wrong, puniſhable by the Law, pra ap- 
plicanda fiſco. And thereafter the three Pannels wefe found guilty, though 
it was not expreſly proved, that the Ox was; labopring atvally the.time of 
ths inding, *botonly;chat he wed f Tabbur, and was in the 'Plough the 

ih, before and the Countrey was then labouring, all which are neceſſary 
Qualifications of this Crime, and ſa are neceflary Interrogators ; after pro- 
nouncing of which Doom, the Juſtices fined each of the three Pannels in four- 
ty pound Scots. And yet in our 1674. * a pa: againſt lawfully poinded, 
bing proponed ina Purſuit for Theft; the caſe was by the Juſtices referred, 
to be firſt civilly purſued. It was here alſp alledged, that by the. 34 AT. 4. 
Parl. J. 5- where Crimes may be crmnally and civilly purſued, the civil 
purſuit ought firſt to be diſcuſſed; which wasrepelled, becauſe, thongh a ct 
vil purſuit of Spuilzie were intented, there could no defence, ſuch as Tawful- 
ly poinded, *authore pretore, &c. which are uſual in, athercaſes, be proponed 
here; ſeing thoiigh the Executions were formal, and the Necreet whereupon 
they ptdceetetPirreduceable 5 yet to Ts labouring Ox 1n labouring time, 
i/in.all caſes utilavvtul, & ita ceſſat hoc cgſu ratio legis. .,2. ;The Detender 
could not plead the benefit ofthis At, except he firſt acknovyledged, : that the 
Wrong here committed vvas a Crime, for the AR ryns ply in luch caſes, as 
may be civilly* or criminally be purlued. _ ",.. JV.Ic 
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IV... it s,9bſerxable,. that, aJbar this Actipelate tothe common  Lavv, :yet 
ey ſex many.Points,, 4s 14) The Perſons of Labourers could. not be ap- 
prehended by that Lavv, but by oursthey-may.,, 2. By that Lavy,nodiſtin- 
Qian is,m,made, .,vxhether, there y vere gtherpaindable Goods: or not. 3..,but by 
qurs,, theſe particulars may be poinded, or.Lands,may be appryſed ; and there- 
fore ſuch 25 raiſe Grignnal Letters ppon ghis A@,; ſhould libel, that ſuch Goods 
yyere poinded jt labouring tune, and that.the Oyyner,,, or Dcbitor had other 
Goods and .Landg,againſt yvbich the Creduor could have had Execution: Al- 
7 beit.l think he 1s-aot obliged: to provethis; , but that this is, , ex eorum numero . 
»4e llegari ſed non prohari debent, yet it rhe Meſſengers Execution; be produ- 
ced, hearing,that he ſearched, and conld find. no-other Moveables, 1: think, 
,#hat eo caſu, the Meſſengers Execution ſhould make Faith, except the purſuer 
offer 1nſtaptly,, to condeſcend upon thele other, Moveables that were extant, 
and be ready to prove tlie ſame. I find, that if the Meſſengers Executions 
. bearing,,. in an; Appryſing,, that, he. ſearched; but could find no Moveables, 
_they are {a far believed, that, nocontrary; Probation will be received, for elſe 
all Compryſings might be reduced : yet I think, that the caſe is not alike 
. here, for the, A& being io.,cxpreſs, it ſhquld be ſufficient to.defend againſt a 
Cruve, ( tbqygh.ngt to reducea real Diligence _) that other Moyeables were 
extant. 

Under the prohibition of this -ACt, are, comprehended, not only the Goods 
that. are in. the, playgh, , but theſe ; Horſes-which, lezd. Foggage, for withour 
.theſe,..Land.cannot be; laboured ; and (© the'reaſon of the Law, extends to 
ther: Likeas, the AQ, of. Paxliament expreſſesſeparatly, arid diſtinQly.Goods 
»pertaining to thePlough, -and that labours the Ground .:. nor are thele words 


8h! lahaar cle ground, exegetick.only. 
..By;thele woxds,, in.time-of labowring, are mean'd, .notoply. when the Beaſts 
..are-aually. labouting, but.the.{caſon-of labouring,, and tharfrom the time of 
\{hreiking, toupſced time 3 and therefore Goods that had ofice tilled,.t 
in Ofober,.. ſeer;,not poyndable;, for then; labouring. is as neceſlar as in the 
Spring 4, and.yet.the contrary was found, the 15. of November 1627. and 
.,the 22. of November 1628, Becauſe as is therealledged by Durie, OFober is © 
not the Seaſon of Labouring. 
; It, may: be. doubted, whether Horſe Jeading Foggage in Juze and J#'y, can 
be poinded, for that isthe. ſeaſon of that kind of labouring. 


TITLE *XX:X11. 
"Bearing of unlawful Weapons. 


L:, het is the. puniſhment of this Crime by, our Law. 
2 What hike Civil Law. 
3 Who are Judges competent to it- 


Earing. of Hagbuts, Piſtols, and other Fire-works, were puniſhed of 
, C _ by ampurgjon of the right hand, but by the 6. AZ. Parliament 
16;. Je. 6.,the bearing of ſuch weapons 15 forbidden, though no prejudice, be 

done by the wearers, who may, be Purgecs either re the Council, or Ju- 
ice Court,and.the puniſkhmery by the Council. 18 declared not tobe corporal, 
| j, "3 


X . but 
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but-only confiſcation of their Moveables, or fyning and impriſonment 5 Bur 
prejudice of any purſuit before the Juſtice Court, who it appears may inflit the 
tormer puniſhment of cutting of the right hand. 

It would ſeem that by this A& the Pannel is obliged to give his Oath before 
the Juſtices, which is not uſual in any Crime,except thar of Uſury;for the Pro- 
bation by Oath is- indefinitly ſubjoyned to purſuits before the Juſtices 
or Council. And albeit the Council does immediatly proceed, yet that 
probation by Oath ſeems not to relate ſolely to the procedure before the 
Council. For when the procedure before the Council is repeated, theprobati- 
on by witneſſes is only there mentioned. Yet I think there is an error in the 
printing of this AQ, for ir is very unreaſonable, that when this Crime is prov- 
ed before the Council by witneſſes that no amputation ſhall be'remitted, and yet 
this priviledge ſhould not be extended to thoſe againſt whom it is proved by 
their own Oath. | 

It is obſervable from this A; that the Council may force ſuch as are purſued 
before them to give their Oaths, albeit it may be alledged, that emo tenetur 
crimen contra fe probare. 

By this A likewiſe, all licences to bear thir Weapons are ordained to be 
paſt in Council, and to pay a compoſition to the Theſaurer,and to paſſe his Re- 
giſter and all the Seals,elle to be null. 

I. By the Civil Law, the bearing of theſe Weapons wasa Crime allo. /. 1. 
C. ut armorum uſus. And by the Feudal Law, c. 1. F. f# quis. de pace tenenda. 
& tenebatar pena legis julie de vi publica, which was arbitrary : And the Gloſle 
obſerves, that the carrying of ſuch Armes was repute publick violence, though 
no prejudice was done, which is conſonant to the Att of Parliament. But it is 
ſtrange that only Fire-works, or ingines ſhould be forbidden by that Act. Nor 
can the carrying Pikes,Swords,or any other Weapons, be puniſhed by thatA&. 

By the Civil Law likewiſe, the prohibit Arms were confilcat, and Marfl. i 
pra: $. procomplemento, N: 12. Careriss & Clar. declare, thatby the cuſtom 
both of Spain and other places, the Arms are confiſcat,albeit there be no ex- 
preſſe warrand for that confiſcation by the Statute, bur it may be doubted ifthe 
true owner having lent them vvithour being conſcious to the Crime, ſhould lcfſe 
them, and I think nor. | 

But keeping of ſuch Weaponsat home is nor puniſhable, reither by the foreſaid 
A&, norcommon Law, by which likewiſe it is lawful for ſuch as travel to 
bear ſuch Weapons, for their own preſervation,O- gereraliter licet portare arma 
defenſive ; but our Law allows no ſuch diftinion. And I rememberthat John: 
Macknaighton,being purſued before the Council for bearingfordidden Weapons 
they repelled this defence, viz- that he vvas travelling ( unlefle the Journey 
could have been alledged neceliary, for clte the AQ might ſtill be eluded) and 
that it was the cuſtom ofthe Highlands to $2 (till yvellattended & armed:vvhich 
defence {eemed to ſome ill repelled, tor ſelf-defence, and the cuſtom of the Coun- 
trev, excuſes (till from this Crime, Farinac. de diver. crim. queſti. 108. 

By the commen Law, offenſive Arms, ſuch as Swords and Piſtols, were 
forbidden, and the Bearers puniſhed, albeit no prejudice followed ; but the 
carrying Stones and Trees, and ſuch other things as were not ex ſue nature 
offenſfva, was only puniſhable, if Violence wasdoneby the Bearers, l. armo- 
rum ff. de verb. fig- 

Ul.. Thir purſuits are more ordinarly before the Council, than the Juſtice 
Conrt,and are ordinarly libelled asan Aggravation rather than a Crime. Thus 
I find William Hamilton purſued for wearing of Piſtols, and preſenting one 
to-the Provoſt of Edinburgh, whereupon he came in will, arid was baniſhed 
the Realm during his lifetime, x. Noverrb. 1597. | 

The proſecution of this Crime concerns only his Majeſties Intereſt. ' And 
therefore the Dyet was deſerted, becauſe his Majeſties Advocat, nor any to 
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| ſenr him, did not concur, nor was the raiſed at his in vl 
July 1596. Myr. Famer Leak, 424A Totes Rag Ms ſtance, 


. 
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iT | T] L E X X'X11h 
* Beggers and Vagabonds. 


1 How Beggars and Vagabond: are tobe paniſbed by our Law. 
2 How bythe civil Law. 


Ur Law hath beer ſo charitable, ast6 for Beggars, by 
Statutes, Ja. 1. Parl. rt. Caps 7 oo Par. I. Caf. 42. Ja. 4+ 


P. 6. Par: cap. 70. Ja. 5. Parl. 4- —_ Bit ſturdy ars ( our Law 
calls them Egypt mpvless offimes, as the << calls them hate) and Va- 
gabonds ſhould be proceeded againſt by the Sheriffs, and other Ju and 
they may exa& catrtiori for thertt, and if dHiey find none, they ſhould be de- 
nounced fugitives, J4.6.Par.1.cap.97. and may be ſent to publick work houſes, 
or put in the Stocks, Je. 6. Par. 12. Cap. £24. 144- and 147. Itewv. Ja. by 


Per. 15- cap. 262. and if they be hes he's they are de 
e ſuſtained,and the dannified 


their receptors are lyable for the 
will have a&ior agarnft the withitt whoſe bottn or FarilBion 
theſe Vagebounds ate recepr wittingly, 74. 6.Part. rt. cap. 9. this AR 
dertermmines not, whether this witting!y relates to the receptor, or Magiſtrat 

yet by the commort Law, the adverb ſcienter js (till applicable to the 

whom the penaf Statnte runs; ſo that except the Magiftrat know 
- dq ENS Auſt im bounds, - = were ſevere to þ- wn 
a t againſt though receptor knew the 
and did - nw 1 her recept him. But Think, thatif the Magiſtrat did either 0- 
mit -- bon Inh will OOTY nam ſcire & ſcire debere #quiparantur, or ifhe 
was willingly 
T find that "'B.— —being criminally, tor getiets! 

bonds, this aHion was not ined, but he was he Tor you the rd 
which it ſeems was done, becauſe ofthe 147. A@. Parl. 12. Ja, 6. whereby Mi- 
niſters, Elders and Deacons, may —— twoof theirnoumber, top 
nto this Crime, and whom his M __ 4tid conſtitates 
that effect. ie coperts by « Procliat n, ctnitted by che Conncil, wn vg 
1603. theſe Egyptians OR Ki - Anatarrne Be Ke 
which is ratified 1by the 13. AZ. Par. 20, Ja. 6 that AR of Parlia- 


ment, Moſes Shawarid other Egyptians, Sornersand Vagbonds were hanged 
the laſt of July 1617. 

IT. Our Law has in this, followed exa&ly, the Civil, for there is a title ir 
the Codex, de mendicentibns validis, our ftardy Beggars : and the novel, 80. 
this Crime was alſo calſed by the Atheniats,*17 five otii ignavi de quo vide 
beiginm, l. 2. que. 27. 
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TIT LE XXXTIV. 
Robbery, Oppreſlion,vis pub/ica & pri- 


vata. , 
1 The ſeveral Epithets given to Robbery, and how it is diſtinguiſhed from other 
| rIMes. 
2 Common Theft, and Stouthreif, how puniſhed by our Law. 
3 Several Deciſions, as to this Grime. 
4 How the aftiting of Robbers is our Law. 
5s Jn what caſes it is lawful to joyn againit Robbers. 
6 The puniſhment of oppreſſion by our Law. 
7 In what caſesthe civil right is to be diſcuſſed, before the violence can be cri- 
minally puniſhed. 
8 How Oppreſon was termed by the Civil Law, and how it was thereby puni- 


ſhed. 
9 What Concuſſion is, and how puniſhed. 
10 Black mail how puniſhed. 


En may by diligence and circumſpettion, defend themſelves againſt 
ap and theſe —_— — map ry rel TR, evento that 
Law which they tranſgreſs ; but Ro an on are Crimes, againſt 
which there 6.4 beno fence: and in which theſe who violat the Law, — 
the Legiſlators. To defend them againſt theſe, men did affociat themſelves 
under Government, and renounced their native liberty, for the proteQion of 
Law : nor can Law juſtifie the ſeverity of its puniſhments, and the great ex 
ations it requires, but by returning to theſe it commands,a ſweet and pleaſant 
ſecurity, againſt all rapine and violence. 
I. When Theft isagg by violence, it is called Robbery, from 
_ _—_ m_ 2 F gp ra — A RA 
touth ſignifying Theft, an eff fignityn iolence : In- which 
Crime, jBcagyn are endangered as well 'as . our Eſtates, and fo 
is ordinarly puniſhed by death, even in theſe Countreys, where Theft is 
only puniſhable by 1al-mulds, or whipping, and thus it was puniſhed 
with death amoneſt the Jews, as is clear, by Davids anſwer to Nathan: Para- 
able, though Theft was only puniſhed by reſtitution ; and though Caliſtrets,l. 
28. F. graſſatores, ff. de penis, (eemsro make ſuch only puniſhable, if they Rob 
frequently, and in high ways, and with Arms, greſſatores qui prede cauſa id 
faciunt,proximi latrenibus habentsr ; & ſ6 cum ferro aggredi d ſpoliare inflitne- 
rw cepite pitniuntur. Urtig; { ſepins atg; in itineribus hoc adwiſerunt ceteri in 
metallum dantur, aut x inſelas relegantur. Yet by the cuſtom of all Nations, 


Robbery is puniſhed with death, though it be not reiterated; and [ think, that 
Law muſt be only underſtood of ſuch, as deſigned ro Robb, qui initituerunt, 
who are puniſhable, though they attually Robbed nothing, and had no deſign 
to kill,but to plunder,prede cauſe, if they went out frequently, and to high 
wayes with that defign, for if they aftually Robbed, or had a defign to kall, 
though they killed not, yet they are (tuI pyniſhable by death, by all Laws, 
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"R :261 
\  L/The quality of frequent andieommon.committiog Theft and-Robberies; 
not only a quality tha raiſes the Cyime of Thefr alone, from being | 
reſtirution, ro- be pun'ſhable,/by. death in 'ather Natiqns, but by tbe 52. 
11: Perl. Ja. 6, [tis declared, that Landed wen who are i of common 
Theft, Receipt of Theft, or Stout breif, ſhall incus the cyime —_ pain of Treaſon ; 
.upon which At, it was cantraverted, whether the word common,was 2 qua- 
licy and adjund to be added to the recept of Theft, and Stouthreit, as well. as 
Thefr, ſince the A@ ſayes but only common'Thett, not common Recept of 
Thefr, nor common Stouthreif ; and ic was it was urged, that it wasreaſon- 
able,that this ſhould be underſtood of all,feing ic was that quality;vybich ren- 
. dered them Treaſon, For ſimple Receipt, vyould not; have. been declared 
treaſonable of it (elt; and by theforeſaid /. 28. the reiterating this Crime, ag- 
; graged it from Baniſhment, to death, and in. the ordinary: vvay. of ſpeaking, 
. menceaſe not to repeate {uchvyords: Likeas 1t vvas jult,that as the crumes vvere 
in Landleſs men puniſhable., only by reſtitution, or death, if repeated .ſoin 
Landed men, the puniſhment ſhould grow proportionally, and inferdeathor 
Treaſon, if commonly commitrred..  . | : EE 
To which it was anſwered, that the words of the Ad of Parliament, are 
conceived disjundtively 3 Likeas it ſeems, that if the Farliament had. defign- 
ed, to add the word common, to Recept and Stosthrief, .. would have ad- 
ded the ſame to prevent this objeQion : Andir ſeems 1 ,; chat. Stoutbreif, 
which is that ſpecies of Theft.that we call Robbery, deſervesto-he. 5 cm 
[wen yv in Landed won. 0 they do not commonly coves the ſame, 
auſe ic beingeaſier for Landed. men to commit Robbery, -and.it being more 
. probable, that they would Rob than Steal, this Crime ought ro apy ncaa 
ly- paniſhed in them, as common Theft ;, and aordingly the forefaid: alled- 
po being proponed for Jexrs Woed,' the 21. May . 1601, it. was 1e- 
.pe | > 426 


HI. In this proceſs likewiſe, the aid James; having been purfaed for rob- 
blog the Writs and evidents belonging tg. Bonitewn, It was alledged, that the 
ged, 


ver ought to condeſcend-upon thc Lands, to: which theſe eyidents, belon- 
becauſe if that wete: condeſcended - on, -che-Pannel would. prove, that 


alledgiance was likewiſe ſled; nor was it found necefſa » that.2 Civil 
precognition ſhould proceed in this caſe z And.in Jae 1668 


.. it wasfound 


- 
- 


the Pannels 


without condeſcending vpont the particular perſons who: were killed. or robbed 
And whereas what urged, that if the particular | 


_ 
wY 


$$. +; 
No 


were conderentalion, the Libel nighebe etal by 
' ofs. chat -aright to the goods, orhad-the con- 
Z KO ID n anfwered, el, for Pe 


popes 


ge bo Orenct. 
ſuſtained-this Libel notrviehſtanding of the generality fore- 


Altzeatnder Steil being purfoed in A»guft 1669. for fiealing and Robbinge- 
widen, vis, and cloaths. vie of Captain Barclays houſe,vvho vvas his Ma- 
at 
It vvas found that the purſuer, behoved to , that the ſaids evidents 
vere taken avvay by force, orb up of oors, and that rhe ſervants ha- 
rode _— m_— , though he had — them 
. to arhird partyzand a thould beproved.yet the Juſtices this al- 
iancerelevanc, viz. that this Depoſition Mledged 4 ſtoln z being given 
Pannel,that he might countericitthe ſubſcription, and he having no free- 
Da he did run avvay to the Lord Fivie, and deli- 
vered upthi to him vvithoet any rEvvard, vvhich alledgeance vvas found 
relevant, kad thonogh it ſeems robe contrary to' the Libel, and as tothe 
SS ODS ne 
t to reley,and yvere at 
fince it = offered to be proved, ate + Wot ua theſe cloath? 
_ in his Maſters ſervice, vvhich purged the preſumption of Theft. fr 
tay be doubeol ted yohar a pooreran could do, he had broken. up the doors 
*edlly at his'Maſtersdefire, -vho had fene him bome to bring papers, though - 
he could not prove the commgye en by his Maſters oath, forhis 
on might alvvays eafi! breaking up-of the doors. 
IV. So odiousis this Lager ems ou, that'by che 21. A8. 
Dor. Ye 6 A fach as recept, fortifie, maintain, or give meat, harbour, or 
ſich 'Robbets, are declared artand part, but it vwould *- 
prer chart | Anviiribey onyevibenhnre are Lateto Intereemmuning, and 
* rue grede Ar to the' effets it ſhould be known 10 what purpoſe 
ge Frrtrebmmuned, and becauſe it were too ſevere to punifh:men as Thieves, 
| = y were purih wake fide, Toro do, by'publick Proctamation, or 


"V.”By the 229. 42. Parl. 14. F. 6. lis declare! ( for the fame hard 


- ne Shar tote ies 'Leidges to concur and a- 
Border Thieves, and to take and execute them; —_— 


Oo Frechedders, bein mat Juſtices for tharefe, the ſaid Att. But this 
pare ofhe AG Þ now in deſuerude | a ve been but tempo- 
ry <= Minn but may be lawfully ſeized on 


ons ee Rank ienipes, yr fy an re ns 
tes per ſe are '1oOrne 
FA Get En of ir to 'be-puniſhable, yo eros or by 
in the ſaid AQts 3 And rhus it is-op- 


Je b'%o compel che K ywopur Teancors to ride, ordo'ſervice of Ava- 
, | nope ec, and ſhould be puniſhed 


| Sy, A@-21. P. 2. 7.4 ets oprivn to ke Cape Cthariory fy, 5 dur 3 duty 5 


- fray ro ect by-privar 'men'to ſuchias ONT Bn 
AB; 8. T9: Per. 2. Je.4. vid. de verb. ſignifi hy oppotiien 
Bora to" rake cultofn, or any other taxation, ey 
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| | Ns Po wet Ic is a kindof 

refſfion, to .Paſſengers,or on reater prices for Wes- 
and handy-work,. than what is allowed and uſual. Aﬀs 21. and.24.- Pe. 

" M. It is to ſtop or make i t of eominon-high- ways, 
r0,.0r from Burghs, AT. .54. Part. 6.2: is oppreſſion for C to 


extort the Leidges, AZ. 3--P..5. J. 3-&: "3.85. Rs L 6. 4 nies 
or put in theRoll of Aſizoprs givento himby gy Gogering. i 88, Per-11 
J. 6..1n which laſt At common Oppretfire ts pun by dear 
on is alſo puniſhable by death, Act, 42-" > Ber. 4 
* . VIk Becauſe es in thir caſes, the Pa 
CONER SE 2 
V very to 
diſcuſſed - before X the civil Jud, 
caſe of Ingl1:of Eeſt-ſteilds, 
} 5. It is declared, that a: fg 
ET ef 
diſcuſſed. befor 
rl «hatthe 4h muſt be ci 
Perk reiffs, before they pra buen 
ding of this the Juſtices doconſtantly fur 
Robberies, without any previouscivil p 
benow in dekortnder as inthe RON Nh? 
think, thatby Lords, in that fr ons 2 
Adis two Years prior ro the inſtitution 
are meant the Juſtices them{clves, for there being: 
ſtices were Judges competentto-man C: 
Conde and to all any i they nad. 
e upon criminal, 
to,bave en_—_—— terful_ Reiffs, c ries 
tory the mater of rghe ho ed but 1 ne 
by the AR lefr to the dilcreriop. of the ge.. HK Page 
It remains then to be conſidered, how rhe taking a way: by. vic 
15 really 2 Mans own; can infer a guile og bm, Which It 
be. Beans in thele few Capcluſipps,: . x. . That .the thing, violent} 
though by Wn and mich rye by a nal | 
to be teſtored, . naw fin ain; Damen titnendus, ar | 
who took-away what was his. awn,. c —_— tar 
lince this holds,” where the Violence  was.or ly 


it ſhould by a ſtronger Cooke inks, 9 
ſuch violent means as amounted 


Defence, either againſt a 
thing to be rtred, hot ee 7 
once by open dy Lo ad Yi 


* « 4+ Arte 5; _ 


: 
FL 
LE 


- 
- 


"74; 
= 
C 


. 
. 


® = 
. 
. 
., 
i « * 
g'];* 
= 


4 LT 
ay 3. 


- +T1% 
asS A ” 2! 
" 23 . 

SONLETC $79 2 ( 
nil Pa c F; x 4 

3 { #5 

y s 4 P 4 p , 
| i T_ 
i 036 4 1- 
gp of » x4 


- 
<7 LEE 


that he 
| ceo It, .4 Noe ka 


ww + 
0" 3 [ Dit 


oa Le} OM - ” _y £ - 
x Ng > « ® - F 
y __ > 3; VA _g- x >; o = >. 
4 6 b -D 2 C 
: Us Ow LO .- 6 + - \ 
OE EY L's. 4547 5 c 

% ” 164, 
. * - - 


Robbery. 
extorted is rednceable by acivit Purfuit : as was found in Jerner} r6 
X_ it was alledged there, that ſuch Force be crimi i 
yet the Deed fo granted could not be reduced, ach Deeds were only 
reduceable, -where ſornething might be reftored, but here nothing was tobe 
reftored; fince the Depoſition © alledged to be extorted by Force, | 
pon a former Minut, by vertae whereof the Granter could have beet com-" 
pelled to have prnges the ſame 3 and this was the ſame caſe, as if a Creditor 
ſhould compel! his Debitor by Force, topay him what was his own,in which, 
though The Force be puniſhable, yet rhe Debitor could not repeat what he 
had juſtly payed, 4s isclear, not only by common Senſe and Reaſon, but-?. 
12. ff. quod met, cauſ. Julianns ait enm qui vim adhibuit, ut debitori ſuo ut es 
ſobverit Foc ediFo non teneri propter natsram aFionis metus cauſa ques damnum 
exegit quamvis negari non poſſi in gow enns de vi incidifſe +4 im crediti a- 
arifiſſe. Towhich it wasa ;that there could be nothing more difadvan- 
ragions to the intereſt of rhe Common-Wealth, nor a | uſurpation a« 

inſt Authority, than that man ſhould be his own Jae and force the 
tac, and the Lavv Gaſthy preſumed, that he had nolkegal Right, vvho 
vvould not purſue it in aJegal vvay, and if this vvere allovved, every man 
vvould diſcuſs his ovvn Suſpenſion himſelf, by forcing his D-bitor ro paſs 
from it, and vvould force the Heir of his Debitor,to give him Bond, or his 
Debitor himſelf,co folfil all Minurs vvithout any legal Porſaits, Maſter 
vvould thus thruſt out his Tennents, andevery itor force his Debictor ro 
pay, by carrying him avvay Priſoner, and vvhen he yvere that length he 
vvould alledge that »ihil if: deef?, and as to the former Lavv, it vvas an» 
ſvvered, that the civil Lavv in deteſtation of Force and Vialence, did alloyy 
three ſeyeral Remedies to the perſon! violented. viz. Ediffum Pratoris quod 
metus cauſa, &c. Lex Julia, vyhich puniſheth the Force as a Crime, & decyes 
t#nm divi Marci, all vvhich Three areexpreſly mentioned in that Title, and 
though by the old Edi, atid the 'Lex julia, he vyho forced his Debitor ro 
pay vybat vvas juſtly due, could not be by theſe Remedies reſtored, quiz nihil 
deerat vimpaſſo, as the Lavy formerly cited does prove ; yet, ex decreto dius 
Marci, as; vyas poſterior to theſe Remedies ( as Marcus Antoninus vvas 
long poſterior to J»lixs Ceſar ) even hevvho took paymenrof hisovyn, could 
not defend himſelf by alledging upon his Right: Which exceHent Lavy is 
ſet dowvn, /. 13. f. quod metus cauſa. LBviſquis igitur probatus wibi fuerit 
rem ullam debitoris vel pecuniam debitans non ab ipſo ſebi ſponte datam fine ulls 
judice tempore poſſidere, vel accipiſſe, iſque ſibi jus in eam rem dixiſſe, jus cre- 
diti non habebit. And Faber upon that Lavv doth excellently conclude, that 
this vvas a juſt Supplement of the former Lavv: and Cyjacinsallovvs this Re- 
medy, not only tothe publick, bur even to the privat Party, for gui fb/ 
Jus dicit jus crediti non habebit, which implyes an annulling of the Deed, qus 
ad privatum intereſſe. And Cujacixs obſerves well that the Party forced, po- 
teſt condicere, and how can it be imagined, that the Lavy would ordain the 
Extorter to be puniſhed, and yet not reſtore that which was extorted, the 
publicks Intereſt reſulreing only from the privat Injury done to the Party, and 
as the Fisk uſes not to purſue without an Infermer, ſo the privat Party injured 
would not inform, nor concur, ſince he could not any Reparation, 
and rhus the Crime and Injury would remain unpumiſhed : But even ac- 
cording to the /. 12. and 14. ſo munch founded on, it is moſt clear, that the 
were not in the caſe of theſe Lawes, but on the contrary, that even by theſs 
Laws. the foreſaid Principle is. juſt, fince Reſtitution 1s ſtill to be granted, 
bi aftori aliquid abeſt & ubi danimum intervegit; but ſo it is, that in this caſe 
the Purſuer is extreamly prejudged by thiSDiſpoſition craved' to be reduced, 
ex capite metns, fince if it were reduced, he would caſily defend himſelf a- 
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gainft the alledged Minut, upon man Group repreſented. It was 
alſo , that though in the Reſtitution of inors, the Law reſtorsthem 
they are Leesd, fince-rhar Remedy is mainly introduced for their 
Advantage 3 yer"in IP > vs —_ 4 the on, vor mainly, 
that no man ſhoilld a O prefion, nor no man be 
evriſenc, "and (o it reſcifids t x 


ED 
that is toſay 3 redticeable:” And Whereds it Was rerehana, 
Brocard,  Spoliatns eft ante onnia reſtituendus, did only hold where a thing 
was taken away, vz ablativa, becauſe thattconlt bEmalily proved, q% þ 
Deedpexconted, wi vw, Which Force depe; om ifiwerd Ads of 
the Mind, could not io eaſfily be diſcovered, ant} < beeafily miſtiken. 

Tothis it eguafontel that ther mod wee in thetnſ&ves, yet ci- 
ther ofthem inler Reſtrtucjon, aowe'lee all alongy , (ddd etus l 
and inthe pradtice of our Redudtions, ex capite ol weeds 
extorted, vi compulſive, are reduceable, and the in reſtored 4- 


gainſt them, and fince vis compulſove, Eait infer more prejudice, that vis ab- 


lativa, (ince vis dd/ative cati only rob us of Moveables; vis eompulſfoe 
can rob'us of out Eſtates; It were ſtrange that the Law ſhould not afhf{ the 
injured petſons, moſt where they tray be moſt injured 4 no? £81 it be defiyed, 


but that Compulſion falls as much under Senſe, ati © cartbe-aeflly proved. 
as aSpuilziecan. For though it may be doubted whether ſome degrees of 
Farce, ſhould always infer Reſticutioh, yet the Pfodation of theſe 
hs ed dawn Oppreſſioti, were 
Crimes an{wering itt the Civil Liw 1 ;  vi4 publice, 

vis privata, & concuſſio. Thoſe were puniſhable, /. de wp a 
raiſed Arms, or did yiolently ee& men our of Hoiiſes or 
9 3 xexper erfferes wrt 76 yoruetes tore þ 4 Baſil. h. 11 Theſe who affiſted the Op- 
preflors with Men, «re guilty thereof, and the puniſhmeint Wis; eque & i2- 
ris interdiFio. Thele were guilty of vis privere, who oppr vpon # pri- 
vat accouhit, and the puniſhtent was the Confiſcation of the Third-patt of 
their Goods, with Infaipy. | | | 

Concuſſion was that Crime, whereby Motity of ny thing el was extbreed 
by open Force, or who imployed their Power and Aurbotity as the Inſtr 
ment of Oppreſſion, I have ſeeri Proceſſes and — relating to this 
Crime with us, 6nd the puniſtiment of it is Arbitraty, both by the Civil Law 
and ours. | a. bg =7 

| The taking of Bledk-mail, is a'kind of Coficaſſion itt 6ur _” 
 Black-mail is under{to9d, the payitifg'of Money, or atiy ty to Thieves 
for their Prote&tion, aitd by our Law not 6nly the Takers butt the Payers of 
Black-mail, are puniſhable as Thieves ad Robbets, by the 2t, 48; Par. 1. Ja: 
- 6. And Dittay is ordained to be raketi up agaitiſt them, AW 162. Po#. 11. 
Ja. 6. And the Reaſon whiy the Oivers are lyable 


, is beeauſ& they maintairt 
the Thieves, and keep correſpondence with thetti, and do not dilate then; 
but yet except there be ſomething of Complyatice; or a long erat od 
libelled, the Juſtices do not uſeto ſuſtain paymietit of Black-mail by it ſelf, as 
2 Crimetq infer any ſevere puniſhment, mtch leſs ro infer the pains of Theft 
and Robbery, conform tathe foreſald AFr, that payment" being ofrdinarly 
more the effect of Fear, than of Complyance. 


TITLE 


Art and Part, &c, 


TITLE XX XV. 
Art and Part, Ope & Confilio. 


Theſe Words Art and Part, explained. 

The AZ of Parliament, ordeining that Libels bearing Art and Part, foall be 
relevant, fully conſidered. | | 

How far Advice andConnſel, do import Acceſſion. 

How far the giving order to commit a Crime, imports Acseſſion. 

How fer the omwhndof « Superior excuſeth. 

How far the Command of « Father ex-aſcth. 

Who are eonitrufed in Law to be Aſſiiters. 

How « Crime may be ratified, and whot is the import of Ratifieation. 

Whether Acceſſories can be purſued, till the principal AGors be firſt no : 

o WhetherC oegptos and Acceſſories are to be puniſhed by the puniſhment due to 
the principal Mulefador. 


Ot only theſe whorare the anal Committers of Crimes, but 55 
whoſe Counſel, Dire&ion, or Afiiſtance, any Crime is committed, 
: * are likewiſe puniſhable, elſe the Law might be eaſily eladed, and the 
chief Contrivers might eſcape. | 
 &E. Theſe who are Affiſters by Counſel, or otherwiſe , are in our Law ſaid 
to be Art and Part of the Crime, by Art ismeant that the Crime was conttiv- 
ed by their Art or Skill, eorum arte; by Part ismeant, that they were Sha- 
rers in the Crime committed when it was committed, &- quorum pers magna. 
The Civilians uſed in place of Art and Part, ope & _— And theſe who 
aſfiſted, andare Art and Part, are by our Law called Complices, which Word 
is borrowed from the Dodtors, for they call Confliarios fantores &+ inftrufZo- 
res complices, Carer. pra. Crim, SF. homicidinm. nun. 14. 

IL By the 154. Att. 11. Park. F. 6. It isordained that nothing can be 
objected againſt the relevancy of that part of the Summonds, which bears, that 
the perſons complained upon, are Art and Part of the Crimes libelled ; by 
the 'relevancy of the Libel, our Law means that the Libel is rite /;bellatys.” And 
I find the Term rclevant, - uſed by the Doors themſelves, in the ſame Senſe 
that it iSuſed by us: and thus Gail.l. 1. obſ. 86. judex debet tantum admii- 
tere articulos relewantes. 

- The reaſon of the former A& is there rendered to be, becauſe diverſe Ex- 
ceptions were formerly Ebay againſt the relevancy of theſe Summonds, 
whereby Parties were fruſtrat- of Juſtice ; And it appears by that A&R, that 
the Purſuer was before the making of that A&, obliged to libel, that the De- 
fender was acceflory to the committing, and ſo guilty of the Crime, in ſo far 
as, Fc. and fo was forced toconde upon the manner of the Accefſion, 
whichſeered unjuſt to the Parliament, becauſe ( as I conjecture ) the Acc- 
ſer could not know all the Acceſſion, before the Examination of the Witneſſes; 
for it isnot lawful to witnefles, prodere teftimoninm, to declare what they will 
depone: and this made it impoſſible for the Purſer to condeſcend exaQ! ys 
whereas if he erred in exatt libelling, the Pannel or Defender was aſſoilzied, be- 
canſe the Probation did not quadrat with-the Libel. *As forinſtance, ifa per- 
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fon was accuſed for acceffion maoigton ifeake n are 
reftion-to 4. B. to hill, ban, ſoak Wi guiley of acceſſion 
choughnot by- giving directions et by Ta, or by dircngP, 


- or any ocher, tacommit murder. RG on the "the Pannel was 
guilty, ty, and yet could not be condetnned, becauſe the Fry was not proved. 
nk prog it Gems. hard, that ſuch a general Libel as this, 
levant 5 Banged Aran reaſogable to Libel in general, thata per- 

foo is guiley of murder, which generally would port þe allowed : Likeas the 


ſeems by this} of many defences, which would be com- 
petentto him, if the Lide] were more lpecial. ane of praftice of other 
Nations, the Libel muſk condeſcend ſpecially upon manner and nature 


of the acceihon : Bus that which ſeems to me moſt inconvenient, is, that the 
_ are Judgerto the pe rm of the "iron ral Whirh infers art 
part. many mn juxe, arc WRICA are very 
intricat, and which a. traubled the { and moſt accurate Doftors ; 
for by our prattique, the purſuer, who art and part, will not be ob- 
liged to condeſcend how the defender is art and part, or acceſſory to the 
Crume committed, a$ was found 1 in the r{aie at inclars inſtance inſtance , againſt 
Captain Barclay : But the Libel being eyant, when art and pa rtisLibelled, 
the defender muſt goto the knowledge ofan Inqueſt, and pr is there- 
vpon leds in which many impergineat and = nol ah. 4 are pro- 
pounded 3 whereas, if the Jultjces were Judges tq the relevancy, no im 
nent Interrogator would be Alowed, (nce oy ol oh interrogated, but 


what were found to depend * UPON » Which was found 
relevant. Asallo, after the probation i is c] Ivocats upon both fides 
ave forced to debate the peleyancy at che on, and how tar the acceſſi- 
on is relevant; and here Lays, Deion, and a y oa are alledged to Aſ- 
fiers, who and neither, ofa, i vr a6 pa of. furder be 
Libelicd, ponder will Interrc rd the a 


der lay, that it ax fenlt theughthe T ni Veto were ftabb'd, Or 2 
prove Ce after it was hn he debate mis 
wy forthe Defenders Pracurators w wg commer tartar article was not re- 
levant © And. though the Juſtices did allow, or the y fic did defire, that 
ahe witneſſes ſhopld anſwer to theſe Jnterrogators , as they uſ- 
zally atlovv all Interrogators, releryivg the relevancy to be debat- 
ed after probation is concluded 3 then a learned deba ore youkd enſue be- 


fore the Aflixers, after.cloſing of ghe probation, ppon thele poirys : So that 
W, des 10/the nerany 
{o the Leidges are oft- 

to ha 


the Afſizers are agaipſt thejntentign even gf qur La AF. 
river ve the relevan 
les Libel,thar.the' Dieſer. 


<y, and co the points of Law s by whaſc 
timesmuch prejudged. Byt when the 
of his candeſcendenc 
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ders are artand panel the Crime Labelled, in ſo.far as they gave oudefiay ad- 
viled the comm ting, of it, Sc. 440 £4 y reley art and part be- 
ing ſpecially-condeſcended upon, de i by the Juſtices, who are Judgesto 
all that is » = be os WF + he ; 

Th it\be {ufficient 4 comp IceSare 2 rt 
yerthe 1jbelauſ bear exprelly who axe ; for it is not 7 wha gon 
Libel who arecomplices geoerally, bur their names and deſignations mit be 


ſpecified. K4-Je. 6. Parl. 6 
Becauſe 4lic Aflizersare Judges to, ahereleyney of Art and part, and thatr 

debates.made tothe Afſize are. IT d, being only delivered, v7- 
va -woce, «therefore it is that there are-but deciſions aA adduced for clar- 
CECET Ie Ao, 

Q that a , may may u £ 
«acceſſion is relevant to infer a guilt, wy vill be plex pleaſed to underſtand, that 
one 
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one may be arr and part by deedspreceeding the Critne, either by counſel or 
command, confilio aut mandato, by deedsconcomitating the Crime,as by help 
or by countenancing, ope & aſſiſtentia, or by deets ſublequenr to the com- 
iteng of the Crime, as by ratihabiting or'recepting, all-which I ſhall treat 
epafatly. | " 
NE.  How-far the advifing, and counſelling a man to commit aCrime, is 
puniſhable as an acceflion, and arr and part of that Crime, is thus reſol- 
ved by the'Nofors ; if ( fay they ) the committer of the Crime, would have 
committed it however, 'and Fhough he had not been adviſed thereto, - then the 
adviſer is not lyable, fo asto ſuffer the ſame puniſhment wich the committer, 
but ic is to be leſs td jp : whereas, if the committer of the Crime 
would not have committed , and perpetrated the Crime, it he had not re 
ceived that adviſe, then theadviſer ard committer are equally to be puniſhed, 
Clar. qu*t. 89. But I am not ſatisfied with this opinion, for ſince the adviſer 
did all that in him Jay, to have the Crime committed, and that tke effe& 
followed, heis (urely as guilty, as if he had committed ir ; ſeing in Crimes 
we look to the deſign, and not to the event, in maleficiis ſpeFatur volanta; 
non exitus: maleficia propoſitum diitinguunt,at leaſt the adviler is equally guil- 
ty, whether it had been committed, ' with, or without his advice, even as he 
had been guilty, in caſe of aſſiſtance, though the Critne would have been com- 
mitted wi:hout his aſſiſtance ; nor is guilt ſpared by. leflening : And it is im- 
poſſible to know whether the committer would have committed it, without 
the adviceang counſel given. Other DoQtors are of opinion, that in atroci- 
ous Crimes, the adviſer and commitrer areequally puniſhable, which certain. 
1y holds in Treaſon ; but that in lefler Crimes, the Adviſer is to be -lefle {e- 
verely puniſhed than the ACtor : And this diſtinQion TI like better,and is more 
conſonant toour Prattique.' In our Law advice arid councel comes -under Ars 
for advice is a ſpecies of contrivance and art 3 and thereforg adviſers may. ap» 
pear in cur Law to be puniſhable, as the principal offen@rs, ſeing Art and 
Part is puniſhadle, asthe principal Crime with usz Yet the Council uſes to mi- 
tigat the puniſhment, where the Crime is not atrocious : - And the Judge 
ſhould here conſider, whether the adviſer gave the Councel.uponthe accompt 
*of former malice, conceived by himſelf; Orif it was only given in reſentment 
of any wrong done totke committer, and he is to be more ſeverely puniſhed 
In the firſt cale, than in the laſt, 2.In the caſe of advice, the adviſers age is much 
to be canſidered ; forthough minors, and the:e who are drunk, may be PU- 
iſhed for Murder, yerit were hard to puniſh them for advice. 3. The words 
in which the advice were conceived, ſhould ſtill be. interpret moſt favourable 
for the adviſer, for words are _— of ſeveral, and diſtin& ſenſes, accord- 
ingly as they are underſtood by the ſpeaker; and words do vary by the accent, 
or punation, 4. If the adviſer retreated his opinion, he ought not to be 
ponjſhe,if he thereafter difiwaded the committer : but ſome require, that eo 
caſu,* he do intimat to the perſon, againſt whom the advice was given, what 
danger he is in, for elſe the advice oncegiven, may occaſion the Murder,tha 
thereafter diſowned. | 
IV. He who givesorder to commit a Crime, is in our Law, Art and Part 
of the Crime committed, as was foundin John Mackintoſhes caſe, the 11. of 
May 1673 And isinthe Civil Law puniſhable, inthe ſame way and manner 
with the principal Party, whether that principal, or chief Committer, would 
have committed the Crime or not, withoutthat wardet, nem quardo wanda- 
tum cadit in deliffum non queritur an mandatorins per ſ* commiſiſſet Gomeſ. in 
d. penales juſt. de aFionibus. And (eing this diſtinftion holds not, in avardeto,l 
ſe noreaſon vvbhy it ſhould hold, 'in conftlio. 
_ Not only if one give order to commit the Crigae, is he liableas, Arz and yo 
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but if he give order to do that which is inſeparably joined to the commiſſion 
ofit 3 and even ifhe give order to do that, which being anlawtul init ſelf 
may produce the crime ; and.thus, if one give order«to wound a Man, it is 
thought, that if the perſon die of the Wounds he receives,- the Giver of the 
Mandat is guilty of the Murder, except the Order be reſtrifted to wound with 
aSrone, Club or ſome ſuch Weapon, as is not mortal z for in thatcaſe, the 
Committer is only. puniſhable, pena exircordinarie, and by an arbitrary pu- 
niſhwent, not reaching death, Clar. queſt. 89. num. 5. . | 

What words will infer a Command, 'cannot be determined ; but it was 
found in Mackintoſhes caſe, that his defire to bring Bruchdarg, who was kil- 
led, dead or alive, did not infer his being Art or Part of the Murder; for 
he having a Caption againſt Bruchdarg, he might defire the Meſſenger,” or 
his Sons topuriue him, if he reſiſted the Caption. And yetif the Words 
can import properly no other ſenſe, than ſuch as would infer a Crime, the 
{peaking of them will infer Art and Part ; and thus Frazer of Calbochie, be- 
ing puriued on the 9. of July 1675- for deforcing a Meſſenger, he was found 
guilty, becauſe it was proved, that after he was apprehended by the Meſſen- 
ger, he cryed to his natural Son to come up and help him, and to' give 
theſe men their Reward ; whereupon his natural Son did invade the n- 
ger, and he thereupon eſcaped. And in general, I think Words ſhould be 
very clear, and ſpoke too by aperſon, who hath previous Malice, elle they 
ought not to infer death, for Words are oft ſpoke in Jeſt, as when one of 
our Kings deſired thoſe of Caithneſs, to go and ſup their ——_ in Broth. 

It is determined alſo by the Doors, that if the Giver of the Mandir re- 
fer the committing of the Crime to. a third Perſon, and he to a Fourth, if 
the Crime be committed by the Third or Fourth, that all of them are'puni- 
ſhable with the ſame puniſhment. Bald. inl. 1. F. nec autew, C. de cadic. tol- 
lend. But ſeems en ſeing the perſon was not killed, in thar caſe, 'by the 
order of the firſt Committer, and poſſibly the Diſcretion of the - perſon, to 
whom the firſt Mandat was given, was confidered to be ſuch, thathe would 
not execute the Mandat; and many caſes may fall out,whereby it might have 
been, that the Giver of the Mandat, would not have given the Mandat to 
any other, and therefore, Cepol/. Cantela. 39: &. Menoch. de arb. caſu. 252. 
are of opinion, thatif the Murder was committed by any other than him, to 
whom the Commiſſion was granted, that the Giver of the Mandat is not ly- 
able in that caſe, and generally they conclude, that if the Receiver of the Man- 
dat, did exceed his Mandat any manner of way, that then, if the Crime 
which was ordered to be committed, was a mean and {mal Crime, the Giver 
of the Mandat is no way to be puniſhe : But if the Crime was atrocious, 
then the Giver of the Warrand is to be puniſhed, pena extreordinerie, by an 
extraordinary puniſhment, for he who gives order to commit an atrocious 
crime, incurs a puniſhable Guilt, inthe very giving of the Order, Meroch. 
#bid. num. 9. They likewiſe determine from this Reaſon, that the com- 
manding to kill 4. ifhe be not killed, - but B. be killed, is puniſhable by an 
extraordinary puniſhment : Thelike allo holds, if the Command or Man- 
dat did bear to commit the Crime in one Moneth, and it wasnot committed 
in that Moneth, but many other, Menoch. ibid. nuzr. 21. Though Mandats 
incivil caſes are only ' probable, ſcripto*vel juremento, yet in Crimes they are 
probable by Witneſſes, as all Crimes, and Art and Part are. 

V., How far the Mandat, Warrand or Command of our Superiorsexculſes, 
is varioully debated by the Do&ors 3 but their Di&tats may be reſolved in thele 
Conclufions, 1. The Comminds of the Prince excuſes altogether in l-fler 
Crimes:but in atrocious Crimes. it excuſes only from the ordinary puniſhment, 
wetws penam attenuat non in totum wh, for the Committer in this caſe doth 
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wot commit the Crime;&>/o malo' &+ qui citra dolum' deliquit, ordinaria pere 
non punitar, & illi qui' aliquid adverſus ſnam volumtatem ayit crimen non ad: 
ſeribitar ſed cogenti, cap. 1. 2. & cap- 32- queſt. 5. The Command of the 
Magiſtrat, ating as a Magiſtrat, or a publick Perſon, excuſes' or defends: the 
Committer, from the ordinary puniſhment; in atrocious Crimes,. and! frem 
all puniſhment i lefler Crimes, nga yr & L quod' prineipis ff. de aqua 


pluv. rcend. A Mandat given by a 


ſter tor his' Servant, excuſes hin 


from the ordinary puniſkment, when the Crime is atrocious, and the Ma- 
ſter is known to be cruell. And thus I have ſeen the Servants: of one who 


was hanged 


for Robbery baniſhed: only, becauſe they knew not that their 


Maſter wisa Robber, and that was the firſt A& 3 whereas if theſe had continu- 
ed in his Service thereafter, they had-been hanged, notwithſtanding of both 
hisy'Command; and known. ſeverity, ſeing how ſoon they knew him to be 2 
Robber, they ſhould have deſerted hisService ; and by the 19. cap. mu. x 
flat. Will. the Servant is puniſhable though he obey his Maſter, if he do not 
defert his Maſter, or deſert his Service. In lefier Crimes the command of the 
Maſter excuſeth alrogether, L. liber: homo. ff. adl. aquil. 

V I: The Command alſo-of a Father excuſeth the Son, in lefſer, bur not in 
atrotions Crimes, except other favourable Circumſtances concur z and thug 
Febn Rae vvasnot purto the knowledge of an Inqueſt, becauſe hewas young, 
and! had concurred in the Theft, at the Command of his Father, 1. Jeunary 
$665. All which is moſt fully treated by Meroch. de arbitr. Ceſ. 353. And 
I find inour Law, thata Wife is lyable to the ordinary puniſhment, t 
ſhe obey her Husband,.in committing of atrocious Crimes. Star. Will. Cap. 19. 
au... 8. From which I conclude, by the ſame Statute, ſhe had not been 
lyable in; lefſer Crimes. 

V HH. The Affifter is Art and. Part of the Crime by our Lavv; and Afiſtance 
by the Civit Lavv, and DbCtors, is variouſly puniſhed, for theſe vyho give 


Afliſtance before the Crime be committed, are puniſhable in the ſame man- 


ner with the Committer, /. nikil. ff. ad leg. Cor. de ficcar.nihil intereſt occidet 


quis an cauſam mortis prabeat, but this Conclufion holds, only where the 
Afliiſter knew not that the Aſſiſtance he gave, tended to the Commiſſion of the 


Crime 3 which Knowledge 1s not preſumed, but muſt be proved : This 
Conclufion alſo holds, only where the Afiftance: did influence the Crime 
immediatly, but not in remote Afliſtances, ſuctr as the lending of Arms, for 


remote A 
caſ. 349- 


ce is only puniſhable pena extraordinaria, Menoch. de arbitr. 


Asfſtance given during the Commisfion of the Crime is alſo puniſhable in 
the ſame manner asthe principal Crime, except the Asfiſtarce given be very 
remote, or that the Asfiſter was ignorant, as if one ſhould asſiſt a perſon to 
drive away Cartel, which the Driver faid to be his own Cartel. 

It is here reſolved by che Doctors, that he was in Arms upon the place 
where the Crime wascommitrted, is repute an Asfifter, if he ſtood very rear 
the place, and was a known Enemy to the perſon killed, or aknown Friend 
to'the Committer, and had no bufineſs elſe in that place, at that time; or if 
the vader wax'd bolder, or the perſon invaded weaker by their preſence: 


Bur if theſe or ſuch like Circumſtances concur not, a meer B 


er 1s: not 


Art and Part. And I remember that it was decided in herals of John Mack- 
intoſh, that naked preſence was nor Accesfion, f ravabet operam rei licite, 
as the asfiſting a Mefſerger; and in the caſe of a Baxter, who was purſued 
for the Tumult, in mo 1666. at which time, nude aſſittentia, was not formd 
puniſhable. And it is fo ordinary for people to run together, where noe 
or confofionis, atid the Asſiſtance is oft-times too advantagious, either to re- 
leve the Weaker, or to ſeparat and-red, as we ſay, both Parties; that it 


were 


Art and Pars. %c. 


were unfit, as well as unjuſt, .to puniſh meer By-ſtanders: but this depends 
ppon many Circumſtances, & ei/ qraſtio arbitria addit. ad Cl. tque f7.90.num. 
17. yet 1 would adviſe the Redder, or Afſifter, to cry, cha be intends to 
do no prejudice to either Party, or not to interelt hl encore hebe known 
to be very neutral. GT. 2: 

Theſe who kept the cloaths or baggage of the committers, are guilty of afli- 
ſtance. Job. de Annen,as are theſe allo who hindered others to reſcue the perſons 
invaded. 9 rg 

Affitance given after rhe Crimeis committed jſcarce deſerves the name of a(- 
fiſtance, as Bartel. obſerves, ad!. 3. F. 51. quiſquam fedStilen. And: here 
fore the Laws of Milan do only inflict a pecuniary multin thiscaſe, as Me- 
och obſerves, caſ. 349. And1 haveſeen the Council inflict only an arbicra- 
ty puniſhment upon him who affilted to make the eſcapeof a perſon who had 
recently committed a murder. But ingeneral, I prove Barts/-Dofrine,who 
thinks, that Whether the help and affiſtance wasgiven before the committing, 
at the time of the commiſſion,or after it;yet the aſliſter is puniſhable as the 
chief Ader,if the Commilſion of the Crime was reſolved upon by both atthe 
beginning,8 before the Crime was committed, ita ſpes date anxilii ad eve> 
dendum dicitur auxilium ad maleficit committendum,DBartohad I. furti. ff. de 
furto, elſe the Crime is not puniſhablein him who aſliſted wy after it was 
committed, as ſeverely as in the chiet Actor. But the Dotors-do not diſtin- 
guiſh here, whether the Crime would haye been committed by the principal 

rty, though the aſliſters, had denyed their help ; yet does this leſſen the af 
fſters guilt, though it does not diſtinguiſh it, Cler. queiF. 90. ner. 7, and fo 
lefſens the puniſhment in many caſes. Ao 

ing to the Doctors, in 

the offender, as if 


VIII. The ratifying a Crime is not puniſhable,accord 
Crimes which and committed to fatisfie the luſt 
one ſhould ratifie the Adultery committed by oh, moe to affront the 
Husband, que caſu, the Doors think, that the ratifier may be puniſhed arbi- 
trarly 3, but the ratifying Crimes which are chiefly committed to offend others, 
as Murder, Theft, &s. is puniſhablef the Crime was committed by the ator, 
in the name of the ratifier, and if the ratifier knew it was committed in his 
name, when he did ratifie jt z but except theſe two concur, Lawyers think that 
the ratifier 15not puniſhable : and yetin the griverth, Bip approving or own- 
ing Crimes, ſeems to be of ill example, and therefore puniſhable 'in ſome de- 
gree, by theexample of that excellent Law, +. # quis $F. qui abortienis ff. de 
is "of OW _ ; 
* ByourCuſtome as 4 of ratthabition of a ya as we call it falls 
not properly under art and part, no. more than under the general word axxi- 
tg a the ratifier had done ſome Fr, or been in ſothe acce to 
what was done before the Crime was committed, .a$ was fourid in Mackin- 
toſhes caſe, 11. June 1673, For it were hardto infer a Crime fromany words 
approving the deed, it being moſt ofdinar for men to ſay it wes well befow- 
ed, or I am glad, when they hear of the Murder of him whom they would 
not have killed, as Bart. obſerves; and therefore it ſeemsnot tobe puniſhable 
by our Law, which puniſhes only either -the Crime it (elf; or theie who are 
art & part. And 1 remember,that when the Laird of A//int was purſued as acce(- 
fory tothe murder of Montroſe, in ſwa far as he bid at leaſt ratihabited theCrime, 
having vaunted, that he had takeri him priſoner at his own houſe, & Jae 
tio & gloriatio, were puniſhable, as Menoch obſerves. de arbitr. caſu, 331. Yet 
the Parliament inclined not to puniſh him, if nothing elſe could be proved. 
But whatever may be ſaid of ratihabition inf general, yet certainly, ratihabi- 
tion of Treaſon, 1s puniſhable as Treaſon ; and it may bealſo contended,tbat 
the excepting of a reward by one,as if the Crime had been commitred by him, 
1s puniſhable, fince that reaches further than a naked ratihabition ; ſo that cer- 
& 2 taitfly 
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tainly Aſſint had been puniſht as a Traitor for that acceffion, if he had not 
been ſecured byan ACt of Indemnity. 

TX. There remains yet two practical queſtions to be reſolved ; The firft is, 
whether ſach as are accefſory can be purſued, till the chief aftors be firſt diſcuſt, 
and either found guilty,or affoilzied. And that the chief or principal aQors 
ought to be firſt diſcuſt, ſeems moſt reaſonable. 1. Becauſe it is the nature.of 
whartis acceffory, to follow,and not to preceed that to which it is acceſſory, 
2. The principal party might havea defence, which the affiſter doth notknow, 
at leaft cannot prove. As for inſtance, if a man be purſued as art and part of 
drivingaway Cattel, poſſibly he was but a ſervant to the perſon who did drive 
them, and who, if he had compeared, had proved that rhe goods were his 
own 3 or if he were purſued as art and part of convocating the Liedges, or of 
riſing in Arms ; poſlibly ifthe principal convocator were purſued, he would 
alledge he had done ſo by warrand from Authority, and would produce his 
warrand, which none elſe could have in keeping. 3. By the opinion of Clay. 
queſt.90. num.6.8 other DoCtors,quando proceditur contra aliquem tanquem quod 
preftiterit auxilium delifo debet prims in proceſſu conitare principalem deliquiſſe, 
4 By the 26. Chap. 4. Book, Keg. Maj. entituled, Of the order of accuſing 
MalefaFors for Crimes, it is laid, that the principal Thiefſhonld be pleaded & 
diſcuſt before him who commanded the ſame to be done, or before the reſet- 
ter. Andin the 4. verſe of that Chap. itis generally ſaid, and iwa it is mani- 
feſt, that the commander or reſetter ſhall not be charged, till che principal 
doer be firſt convidt by an Afſſize. From which words, and from. the general 
Rubrick, it is clear, that this concluſfſon holds, not only in Theft, but in ©- 
ther Crimes. Likeas, Skeex in his Annotations upon theſe words,oblerves froth 
this Text, that complices criminisnon poſſunt accuſari ante principalem malefat7e- 
rem,nam ſicut remota principeli removetur acceſſorium, ita abſolut malefaFore 
abſoluuntur complices E&* conſentientes, and cites for this opinion, Gloſs. i cap. 
I. de offic. jud. delegat. which conclufion isalſo clear, asto Theft, from the 
83. Chap. quon. attach. Upon which Law a verdict tyling George Grahame, 
as receptor of Theft, was reſcinded, by warrand from the Conncil, becauſe 
the principal Thief was not firſt diſcuſt. Andas to all Crimes, by the 29. 
Chap. Stat. David 2. entituled, T he complies ſhould not be puniſhed before the 
principal malefaFor. Itis alſo obſervable from the laſt ver, 26. chap. lib. 4. 
Reg. Mj.that the principal MalefaQor ſhould be not only accuſed, but convit 
by an Afſize, before the complices can be accuſed;ſo that itis not enough the 
principal ator be declared fugitive, whichis likewiſe conform to Clar. queſh. 
99. num. 6. nam non ſufficit, laith he, contumacia fi&a, which anſwers to our 
denouncing fugitive, as I formerly obſerved. Ifind likewiſe that by the Law 
of England the prihcipal ought to be attainted after verdi& or confeſſion, or 


by ow lawrie, before any ju ntcan be given againſt the accefſory ; but the 
principal muſt be ſurely kept until the acceſſory be atrainted, Bolton. cep. 24. 
num. 38. 


Notwihſtanding of all which, Charles Robertſon being purſned as acceſſory 
to the caſting down of a houſe belonging to Jo/ie,which houſe was libelled to 
have been caſt down by his Sons & Servants,at his command. TheJuſtices found 
that he might be put to the knowledge ofan Inqueſt, albeit the children and 
ſervants were not firſt diſcuſ'd, becauſe the At appointing a Libel to be rele- 
vant, bearing art and part, did abrogat the foreſaid, 4. verſe. 26. Chep.l. 4. 
R. M. fince ſuch as are purſued as art and part are allprincipals: And the Ad- 
vocat alledged, that it were abſurd that the King ſhould be prejudged by the 
abſence of the principal Party, To which it was anſwered, that the At of 


Parliament, and the Law cited out of R. M. were in materia diverſa, and 
very 
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conſiſtent, ſince the one determined only the manner of procedure, and 
the other what Libel was relevant, and ſince that Att it was conſtantly found | 
that the Thiefbehoved to be puniſhed beforetheReletter, which ſhews the fore- 
faid Lavv of the Majeſty is not abrogated; nor vvas the King prejudged,ſeing if 
the principal party were di{cu{'d and denounced fugitive, the acceſſory might 
be proceeded again(t, but on the contrary, the Liedges would be much pre 
judged, if thisorder were not obſerved, for probation might be led againſt ab- 
ſents,” eo ceſs, contrait to the fundamental Law ofthe Nation. . g. if A. B, 
were purſued as hounder out of C. D.to commit a Murder, probation be- 
hoved to be led that C. D. committed the Murder, albeit abſent.elſe the houn- 
der out could not be puniſhed, am primodebet conſtare de corpore deli; : Nor 
can any man be guilty of hounding out, except where the Crime is commit- 
red. And it were not only againſt our Law, but againſt reaſon, to ſuffer 
Witnelits to be led for proving that rhe perſon who was ab/ent committed the 
Crime : For in tharcale his greateſt enemies may be led as Witneſſes, and 
his ſtrong defences may be omitted ; and though the probation led againſt 
him in abſence will not be concluding, yet exper gravat farram, and leaves {till 
a diſadvantagions impreſſion. | 
In this caſe it was likewiſe found, that ratihabition of a Crime might be in- 
ferred from the ſaid Charles Robertſd? his reſetting the committers of theCrime, 
though they were neither declared tugitives,nor Letters of Intercommuning a- 
gain(t him : And hisſaying theſe words, They &id tos little, and I wiſh that 
they had taken Collop ont of Check,was a ratifying of the Crime, ſince the Crime 
was committed by his own fons and ſervants. 

X. The ſecond Queſtion is, whether the complices,& ſuch as areart & part of a 
Critne,ſhould be puniſhed by the puniſhment due to the principal MaletaQtor ? 
That they ſhould, ſeems clear by the AZ 151. Parl. 12. K. ]. 6. where the 
Libel bearing art and part, is ordained to be found relevant, which implyes, 
that att ahd part ſhould infer the puniſhment concluded in the Libel ; forthat 
1s only televant which can infer the concluſion. 2. It isfaid, cap. 38. quor. 
atich, and then it ſhall beconform to that which is ſaid, conſenters and do- 
ers ſhould be puniſhed with the ſame pain. 3. By conſtant cuſtom in all Cri- 
minal Courts, art and part is puniſhed as the principal Crime. Notwithftand- 
ing of all which, I think, the foreſaid concluſion very rigorous, for pens ei? 
commenſnranda deliFo 5 and to puniſh the more andthe leſs guilry equal- 
ly.ſcems againſt nature and Juſtice : And by the Laws of all other Nations, 
and the opinion of all Doors, acceſſions ate puniſhable according to their 
proportional degrees of guilt ; atid albeit the At above. cited, ſuſtains the Li- 
bel, yet it ordamns not the puniſhment of art and part, to be the ſame with the 
puniſhment of the principal offenders ; but though the Att did bear the ame 
expreſly, yet by the opinion of the Doftof$, 4 Statute bearing that ſuch as 
are acceſſory ſhall be puniſhed as the principal malefacors, is to be reftricted, 
ad opem que dedit cauſam maleficio, & non de quolibet mudo auxiliandi,annot.ad 
clar. queF. 90. mm.28. It would therefore ſeem juſt, that not only the Ju- 
ſtices, or parties, ſhould make applicarion to the Council, and interpoſe that 
the puniſhment ſhould be mitigat according to the degrees of the guilt, as the 
cuſtom now is, but that the Juſtices ſhould have an innate power to propor- 
tion the puniſhment to the guilt proved ; for none can underſtand fo well 
- the nature ofthe guilt, as the juſtices who hear the probation : andit is hard 
that the poor Pannel ſhould lye under fo great hazard, asto be expoſed:to a 
capital ſentence, whereas it may be the Council will not fit ſo ſoon, as that he 
may interpole with them. 


L 3 SOME 
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Some Crimes puniſhed amongſt the Ro- 
mans, which are not diretly m uſe 
with us. 


Aving finiſhed in the laſt Title what belongs to thoſe Crimes, which 
our Law puniſhes dire&ly, I reſolved here to touch overly even 
thoſe Crimes which are little conſidered among us, not only that we 

might thereby know the Gerizs of that wiſe Nation; but that we may con- 
ſider how far it were fit to renew amongſt us theſe excelient Laws. 

The Romans conſidering how deſtrutive thoſe were to che Common- 
Wealth, who indeavoured by all indiret means to ſcrew themſelves into 
publick Employments, did therefore make this indire&t dealing to be a Crime, 
and called it Ambitus, which puniſhed lege julia, thoſe who gave Money, for 
making themſelves Magiſftrats, or that they might attain to Honours, 

It is commonly thought, that how ſoon the Power was transferred from 
the People to the Senate, and from the Senate to the Prince, this Crime 
ceaied, becauſe the Prince having the ſole Power of beſtowing Magiſtracy 
and Honour,is till preſumed in Law to beſtow them upon thole who deſerve 
beſt, Groneveg de leg. abrogat. ad h.t. But yet T ſee not why the Prince may 
not juſtly cauſe pumſh fach who have wronged both the publick Intereſt, and 
his favour, in proſtituting both to ſo unworthy a Sale: And ſince Commil- 
oners for Parliaments, and Magiſtrats of Towns are {ti]l eledted by plurality 
of Suffrages, I ſeenot why ſuch as bribe the Eleftors may not be lyable to the 
ſame Accuſation. : 

The puniſhment of this Crime, was Deportation which was much like our 
Baniſhment, and in the lefſer Towns it was puniſhed by a Fine of an hun- 
dred Crowns, and Infarny ; and ſince it is a kind of bribing, I think it ſhould 
be puniſhed withus as ſuch. 

efiduorum Crimen, was committed by him who converted the publick 
Money with which he was intruſted, to his own private uſe, and was puniſh- 
ed, by fyning him who was guilty in a Third more rhan he owed. 

This Crime is puniſhed by no expreſs Law with us, but that thisis a Crime 
with us, appears clearly from its being excepted from the late At of Indem- 
nity amongſtthe other Crimes. The Words whereof are, . Excepting all pri- 
vat Murd:rs, &'c. and the Accompts of all ſuch perſons, as have intrometted 
with any of his Majeſties Revenues, publick Impoſetions, Exciſe, Fines, For- 
feitures, Sequeſtrations, and all other publick Money, for which they had not or- 
der, Warrant, or Aſſignment, ( for their own privat uſe ) or for which they 
have nt duely counted, and received Diſcharges thereof from ſuch as' pretend to 
have Anthority for the time to do the ſame. 

I doubr not bur the Exchequer might be Judges competent to this Crime, 
if committed by their own Members, and the Council, it done by any of his 
Majeſties Servants, ſince there can be no greater Injury done to his Majeſties 
Government, than to abſtraft orinvert his Money, whichis che Nerves, not 
only of War, but of all Power. 

Peculatn- 
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Peculatut, 1s a ſtealing of the publick Mony, as-the other wasa concealing 
of it, and this was puniſhed in publick Miniſters capirally, /. ». C. þ. t. 
Though other Thefts was not capitally puniſhed among the Romers,ſo atro- 
cious a Crime did they judge the breach of Truſt, and ſo eaſy athing it is 
for | vapor Miniſters to ſteal publick Money if they pleaſe. 

is Crime is certainly puniſhable with us by death, fince all Theft is ſo 
puniſhable : Plaginm, was the ſtealing of Men, and was puniſhableby death, 
L. 7.& ult. c. h.t. Which agrees with the Law of God, Exod. 21. 16. Dent. 
24. 7. And withus Fgyptians and others ſtealing Children, have been like- ' 
wiſe puniſhed by death, and ſuchas force away Men to be Souldiers, ſhould 
be lyable to the ſame Puniſhment, though the Council uſes co puniſh them 
only by an arbitrary puniſhment 3 And ſach as take away mens Children up- 
on pretext to marry them, before they come to the years wherein they may 
give a legal Conſent ( which is 12. in Women, and 14. in Men ) ought in 
my judgementto be ſo puniſhed. I have treated crime repet#ndarum 1n the 
Title Bribine, &- Crimen annone, in the Title Fore-ftallers. 

I ſhallend thisfirſt Part relating to Crimes, with Theophils Apologie fubj 

ed to this Title of Crimes, «4 vip: Tor Tuſurer Jikefper aqui} TevTE Kuta 6s 
IoreTor StGasdas vecir, x; axpe yverIes To Sarma, His ov Tos Tepadverns. 
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The End of the Firſt Part. 


PART IL 
TITLE I. 
Of Juriſdiction in General. 


[dition defined, and divided, in'unperium meram, mixtum & Jus 
Nie ſimplicem. | Ju 
JuriſdiFion is either ordinary, or delegat, 

It is either cumnlative or privative. 

How « JuriſdiFion may be proroget- 


He Civilians do treat of Juriſdiction very learnedly and pro- 
fuſely, but ſincemoſt of their Diftats are very remote from our 
Pradtice in Scotland, I reſolve toclear only fuch general cerms 
aSare borrowed by our Law from that of the Romans, 

I. Juriſdiction may be defined to be, a publick Power grant= 
ed to a Magiſtratto cognoſce upon, atd determine Cauſes,” and to put, Sen- 
tences following thereupon in execution, in ſuch way and manner as cicher 
his Commiſſion, Law, or pradtique do allow. 

Juriſdiction was by the Civil Law divided in werum imperinnarixtum im- 
perium, & juriſditionem ſimplicem. Merum imperinm, eft habere poteſlatems 
gladiiad animaduertendum in facineroſos, e> poteitas etiam appelatur. Mix- 
tum imperinm eft poteſlas que jure proprio Magiitratui competit cui juriſdifio 
inheret & ineft, & dicitur mixtum quia gum juriſdiftione eſt conjuntium. Ju- 
riſdictio ſimplex differt ſecundum Bartolum a4 mixto imperio in boc, quad im- 
perinm mixtum expediatur judicis nobili” officio, juriſdictio judicis ordinario. 
With us the Juſtices have only a criminal Juriſdiction, the Lords of Seffion 
and Commiſlars, a meerly civil Juriſdidtion,. Lords of Regality, and Sheriffs 
a mixt Juriſdiftion, partly Civil, partly Criminal. Pur in all JuriſdiQions, 
though meerly Civil, there is ſtill an innat Power, to puniſh even criminal- 
ly, ſuch: as offend and diſturb even the Civil Juriſdiction. Thus the Lords 
may ordain ſuch as ſtrike any in the Parliament Houſe mn gf or falſify 
Papers produced before them, or abuſe any of their own , to bede- 


+» v » 


graded, or baniſhed, orto pay 'a Fine, 'or to have their Tongue bored, &$+- 
according to the Nature and Merit of the Offence, For in Law, when any 
Power isgranted, every thing is alſo granted which is neceſlary for explicat- 
ing or executing that Power. - 
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II, Juriſdiction is divided likewiſe, in ordinariam & delegater, and here it 


ines ate of ſo great 


that 
£ 
; ” _ 2 | us, Fae 
2. "a" er 
of Delegation were i And Fhei I 
have ſeen Juſtice Deputs delegat others to repreſent them in the Jus 
ſtice Court, yet this Pratice ſeems to wantboth Warrand and Reaſon. And 
it is obſerved by Craig, peg. I 92. that poteiZatem gladiigui ab alioqrd » 4 prin- 
cipe habet, nemo poteſt delegare * and by Balfexr, cap. 63, That a Barron can- 
not delegat any perſon to judge in the matter of Blood, except the ſaid Povver 
be ſpecially allovved him. Butthe Lavv allovvseven to Deputs, though they 
have no Povver to delegatothers, a Povver to appoint another to judge for 
them in caſes of neceſſary abſence. /. 7 de off. ejns cui mand. vwvhich Lavvyers 
do alſo allovv, ex peritate ratienis, toſuch asare ſick, Bart. ibid. And the 
Reaſon of both is, eaſt the Common-vvealth ſuffer by their Abſence or Sick- 
neſs, for it is necefſary that Crimes be preſently tryed. 

NM. Juriſdiction is divided by our Law, in camulativam( for ſo we call 
that Juriſdition which is competent to ſeveral Judges, and whereby they 
tmay prevveen one annother, and thus Sherifis, and Barons have a cumula- 
tive Juriſdiction in blood weits ) & privatan (for ſo we call that Jurifdiftion 
which is competent peculiarly to any one Judge. _) This diſtin&tion is uſed 
very much in our Law, and eſpecially by Creig, pag. 192. who layes it down 
as a rule, that owniscuria delegatur tantum clamulative, ſed nunquam privatives 
-n10n eſt enim quaſi tranſlatio juris ex una perſona in alinm ſed tantum mandat« 
juriſdifio qua non obſtante juriſdifione froe mandato adbuc remanet in dele- 
gante nec minus dominus poit inveitituram vaſſalo fatam retimet juriſdiflionen 
& curiam quam antes. And thus albeit His Majeſty grant commiſſicn toa 
Sheriff, yet he oftimes appoints other Deputs, as Mr. William Waflace in 
Edinburgh, Sir Gilbert Stewart 1n the Sherifdom of Perth. And it was found, 
that though a Prelat had appointed an hetetable Bailiff, yet he was not thereby 
excluded Fom fitting himſelf, alchough he was _— excluded from appoin- 
ting any other heretable Bailiff 3 as 1s obſerved by Had. 1. February 1610. 

IV. dition 1s ſaid to be prorogat, when a defender does willingly fub- 
mit to the judicaturebefore which he is cited, though otherwiſe notaltogether 
competent, & affirmare judicinm, is to ſubmit to a Judicatory altogether 
incompetent. 

" It 18a received concluſion amongſt Lawyers, that a Delinquent may prore- 
gat his — : Who has a Criminal Juriſdition,but that by an At of 
his, as by compearance, and anſwering before an incompetent Judge, the 
Delinquent cannot prorogat that Judges SI who has no Criminal 
uriſdiction at all, Clar. queſt. 42. And thus if aman were puriued for Theft 
fore the Commiſlars, their Decreet would be null, though the Delinquent 
declined not the Court, but if before a Sheriff, the ſentence would be valid, tho' 
the delinquent were not of his Territory ; and though he were purſued for 
a Crime to which the Sheriff were 'not otherwiſe Judge competent ; but a 
rivat delinquent, by prorogating the Judges Juriſdiction, as ſaid is, can on- 
ly udge himſelf by his own complyance, but cannot prejudge any other 
Judge of his caſuality. | ' 
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the ſcandal is committed in both places, and the peace of both is injured. The 
other caſe is, . when the crime is begun in one place, and perfefted in a- 
| if aman4n-one Territory ſhould 

ſtand and ſhoot one in another ; in which caſe, the Judges of both Territo- 
ries are competent, /. 1."C.\#bi de crjmr.'or the crimeis begun in one, and 
ed in another place, as if a man ſhould in one place, give order that 

the crime ſhould be committed in another place, or ſhould ratifie in one 
place, what w nitted-in-avother *place;and in thar caſe, Clar. Bartol. and 
others, are of 6pinioh, that rhe Crime ſhonJd be tryed only in the place where 
the Crime was conſummgt,heeqyle i i$ not the giving of the mandat, ororder 
to commit the Crime, but it is the . commiſſion of the Crime which infers 
the guilt ; But I crave leave to differ from them, and to think that other 
Judge is competent, and that becauſe oft-times the giving of a mandat, or 
order to commit -a Crime, is of it ſelf a Crime ; and uſe he vvho gavethe 
order, having offended the Juriſdition vvhere he lived; he ought here to be 
puniſhed, and the Crime committed in the other place, not being his ovyn 
who gave the order, but becavſe of theorder : jt muſt gherefore bedrawn 
back to the order, and fo he t to be puniſhed in the place where he gave 
the order, which (hould the tather hold with us, that the giving order is «re 
ard pert, and (015 in bur} Law "puniſhable in the ame way, as the principal 


FF any maritorminit a Oriths; in the confines of rwo ſeveral Jurifdiftions, of 
Fefritorics,” he may be patiſſhed'in either, though ſome Lawyers are ſv ſub- 


elle, as to coticlade, that Tarn be murdered 1n the eantines of two Jariſ- 
ditions, the murder ought to be tryed in that Jurildiftion, within which the 
had of the murdered tman fell 5- bur ifthe cormmitrer of the Crime dwell alſo 
Kyeither of ths" Territories, or-if the Judge of eichier of the Territories be 
ed upon any-other 4 kate ron then thae Judge who is ſ6 
Midy;ought be p ; qwia duo vincula magit flringunt. 

lib $i uy oo 
ded at fudge of place, where the-Crime was-ccm- 
xetehcy,that- Empk;ſb Souldiers having in Anne 1664 
br#6; he Jaſtires here were found: Judges competent, 
\they being Soldiers, conld only be tryed by a 
ſ;fo Souldiers under Ergl;ſb pay, aoda part 
etl only betryed in Englard, all whichwas re- 
nem 3 and it'was ſtrange why any 
this Mate; fince they had execure _ Marythough 
thouph «& Ambaſſadour;” For alledged Trea- 
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pes lace' where the delinquent dwells, is 
idos 6 't& the tryulÞ>bFthe Crittie, / is; becauſe it is fit that the Jtidpe 
Woe hisown Land, att Ferritory;' ofevildoers and malefattors, leſtrhey af- 
* Hthers by thei exatriple;''or-faltthernſelves to committhelike Crimesthere 
alſo ; and the reaſon why he who is Judge of the place where the malefadtor 
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. Firſt, the Judge of the place where a man dwells, -or;v 
PCT Troceed to tyks tryif ofthe Crinie 


6wh. Gore. I the perton be. found within che Tertitory. 4, 1 I 00 
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found. think they can proceed if the Crime was not | 
owt ory, bot others do more juſtly diſtinguiſh, thus, that either he is 
purſiied by way ot accuſation, at the inſtance of a privat 0s. ar;d then judex 


domicilii, is competent, butthat neither, of theſe Judges can proceed toenquire 
ines a Crime pa EE without theif own 58 /o 3 1ndthough the firſt part 
of this diſtinQion be very juſt, becauſe an accuſer has always eleftion where to 
ufſue, yer the laſt part A y be juſtly controverted, for theſe reaſotis. 1. 
auſe every Judge ſhould endeavour to cleanſe his owti Latid of Milefattors 
who dwell there,and who may either infeq his people, orcotntnic the like crimes, 
as was ſaid formerly. 2.. It wovld encourage the commurters of Crimes, 
if they mightgo,out oftheirown Territories, and commit Crimes ef where, 
and could not bepuniſhed upon their return by the i, pony where they live, 
whereas it is tk 2 21 that the poor patty. injured could not follow them to a 
place ſo far diſtant, 3, We ſee that fathers do, and are obliedged to puniſh their 
children for faylts done by them, even without their own family : And a 
Judge is in Law inſtead of a father to his own people, and ſhould endeavour 
that they keep themſelves free of all guilt, 4» Per.l. 1. C. abi ds crim. dicitur 
Prone poſſe inititni apud judicem loci-ubi igſa commiſſa ſunt,ant loci bi rens 
4 » ' 
: 3 <8 with us, Crimjnalpurſuits are ſuſtained atthe inſtance of the Procura- 
tor-Fiscal of the Texriegry wherea man dwels, for Crimes cominitted without 
the Territory, though no privat patty inform, 

I find likeyviſe that Calderas does diſtinguiſh thus, if ( ayes he 7 both the 
place vvhere the Crime vvagcommitted, and the place vyhere the delinguenc 
dyyels, be under the ſame Prince, though. the Jurildidtioh be onder differenc 
priyat Judges, and.the privar Territories be different ; Yet the Judge of, that 
place. vvhere the delinquent dvvels, may. proceed to try a Crime cornmiffed 
vvithout his ovvn Territory,though the party injured donor inſift. 

* Againſt vvhich diftin&on,tbough it be miore plauſible than the other diſtin- 
Aion, yet the formerargument do likevvile conclude, 
_* The third concluſion is, that the Judges of the place where the MatefaQtor 
dwells, may proceed againſt him not only if they find himmpreſent, but though 
he be abſent, [. 1.6 anther, gue in provincia Canbi de crim, and by the cuſtories 
of Caitil. and Naples, Carly, num. 747. and:thus the Lords fuſtainied ani ifnpro- 
bation agaioſt_ , - Byrghtonn in July 1672, though the deed one con- 
cerned an Iriſh Eſtate, and though Burghtonn dvvelt then wn Trelandjthough he 
You cited in douons, EEO? " 4 "Ry 

[. Vagabonds may be puniſhed” where” &ver they” afe_ apprehended, for 
having-no certain domicile, every Boys Doſes Nev AA allowed to 
be their domigile, Boſs. de, foro, compet., wnm., 69. and he. 8 ſaid to be 
gabond, who has, no. certam dwelling. [9 FLgR domicitimm origins. 
our Laws calls Duſtifoots;, ang ſuch yl our #gyptians, 0 
though wy may. pretend; to haye, a dwelling... to which the 
retire, yet, finge ordinary: they uk bo Vapers and, do. tt 
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ought to have, efit by that A p 
| iv. By the 70a Law, and inal! the Romifh, Church, ati } 
perſon cannot bein. the firſt_inſtahce judgedby the ſecular ; by 


will not dip itito it 
lince the Parhament did in An»s 1661. finds af. 2 E be 
ref »y the Parlizmenit in the firſt inſtaice; 
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5d, orvat liberty to Miners, atid” wig! arage them by adhering toon® 
_- Atiorhet  envelgh gait, anc Sift b het Gore cos ep 
Er roman a 
Judicatureb eld Spprove the Biafrine, ir could not thereafterbe found Treaſon, 
*'V. Where many Jodge are competent, they may preveri ane another and 
1% + +.£. +4 +x Gage 14{#) t# in; pH | L * þ 5 # 
revention is defyned to be anticipatio ſive preocciepatio »ſut JuriſdsFionis ali- 
cujiis jadicis circa cauſam aliquam, antequain alins judex circaeam juriſditio 
#tetir, Prevention is, when one Judge interpoles h 
tryal 18 entered upon x orgs Judge, before another 
Hon of Juniſdition about that ſubjeR. | 
Prevention may be made, either by the Judge, or by the Party. And pre- 
vention, is not inferred by raiſing of a Libel without citation, Decier. 7i6,4. 
cap. 21. but it 1s inh by a citation, or by the firſt citation in writ, where 
moe citations are requiſite and by apprehending the Malefa&tor, becauſe, as 
Carleval. de judiciis, num. 881. obſerves, deeds are ſtronger preventionsthan 
word or writ. 'Prevention is likewiſe inferred by the receiving of witneſſes 
in orderto an inquilition, bid. | ks 
It ſeems that the allowed and ſtated deeds, from which prevention is in- 
ferred by our Law, are only theſe which are enumerated by the 29. AZ. 11. 
Parl. K. FJ. 6. viz. apprehending of the offenders perſan, and executing a 
Summonds againſt him, to underly the Law, and therefore no mention be: 
ing there made of receiving of witnefles, or inquiſition, it appears that,theſe 
are not ſufficient to infer prevention in.our Law. | 
In the competition of thir preventions, when one Judge has done one deed, 
and another Judge has done another, the ordinary concluſions for preference 
are, _ 1. 'That when one Judge uſes firſt real citations, that 1s ro ſay, appre- 
hends the offender, and the other a verbal, or citation by writ, the real is 
preferred.” 2. When the one does at the ſame time uſe a real, by capture;and 
the othera written citation, he who has taken the Malefator.is preferred, 3. 
Where the one has firft uſed the citation, and the other has apprehended the 
Delinquent, 'though many Lawyers do prefer the Judge who apprehended,yet 
the Judge who firſt cited, will be preferred in our Law : and itacitation be a 
way of prevention, as was faid formerly, I ſee not why the jus. Paſeem, by 
that prevention, can be thereafter taken away + forthough'it may be preteti- 
ded, that Judges would be thus incouraged to take Malefaffors, which is a 
greater benefit, than the citing, them.is 3 Yet Lthink it is. the duty of all 
Judges, to concur to take Malefafors, though cited by other Judges , and yet 
y the foreſaid Statute, the Judge whoapprehends the MalefaQtor, before the 
other cite him, goes preveen the Citer. | | ws 
It is,agreed to by. the DoQors,that vvhen'tyvo competent Judges do both 
proceed to a Tryal,& both are equally fourided in their Juriſdition and Di- 
ligence, that then be vyho purſues for the greateſt Crime, ought firſt, tapro- 
ceed in his Tryal, . becauſe the Common-vvealth is more concerned to have a 
great Crime puniſhed,” than a ſmal Crime, yvhich they extend notonly vvhere 
the Crimes are different, but even vyhere the one' is aggraged by more arro- 
cious Circumſtances than the other 3 asif the one ſhould purſte for Wound- 
ing, and the other for Wounding, in the Night, or in an Ambuſh, Boſs.'hos 
tit. anpr..; 102. .And he vvho preveens by citing one of many Complices, dorh 
preveen' quoad-gll. As allo he vvho once cites him vvhoſpaye Order to 
commit a Crime, . doth likevviſe prevern all Judges, qu | the Committer. 
Becaule it is fit that the, cognition of the Crime be nor divided, and, ordinar- 
ly the Defencesare conunon Defences, Boſs.nunt. 169. 'But f'thiok this Con- 
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dufon ſhould not hold, except theother; Judge be ready to putſue, 
for it-it-is the Incereſt of the [Comrmon- thar Crimes be pu- 


Though a judge competent have ohcefixed his Proceſs by Preverition, yetif 
thereafter he be — the other Jadge, who has a cumulative Juriſdidtion 
with him, may proceed; for thereby it appears, that: by Prevention he 
has defigned to exchade the other Jace, meerly in collnfion with the De- 
linquent, Nov. 9. 1672. Scot contra RiUael. | 

If Prevention be not proponed either by- the Party, of the Judge, the 
Proceſs and Sentence will be valid, though led before the Judge that was pre- 


When Judges ought co remit Delinquetits to others who are more compe- 
tent is fully ſet down, T itle Reg alities, 


I - 


TITLE IE 
Zuriſdi&ion of the Parliament in 
Crimes. a 


i The Parliament are Judges competent to the Tryal of Crimes, even where the 
Pannel is abſent. 

2 Forefeitures in Parliament cannot be quarrelied _ any inferior Judge. 

3 Whether Decreets pronounced by Commiſſioners of Parliament can be quirret- 
led by any inferior Judicatory: 


I. COIncethe Patliament is the Supream Judicatory, it may certainly cog- 
\ J noſce all Cauſes,in the firſt Inſtance. And of old,if a perſon acculed for 
Treaſon did abſent himſelf, the Criminal Court, nor no otherinferior Court, 
could proceed to take Tryal by Probation 4gain{t him, and fo all they could 
do, wasonly to denounce him Fugitve for his abſence, upon which De- 
nounciation his Eſcheat did only fall, but he could not be Forefeired ; and 
therefore ſince it was unjuſt that he ſhould by his own abſence procure to 
himſelf an Impunity and Derangrign from Forefeiture, the Parliament did 
by their ſupream Power cite the perſon guilty, to appear before them. and 
did lead Probation in abſence againſt him, and forefeir bini in ablerice,chough 
pulley: But it being found inconvenient that Parliaments behoved either to 
called, or (uch Delinquents paſs unpuniſhed, therefore by the 1 x, AZ. 2. 
Parl. Ck. 1. It is ſtatuted, that the Juſtices may proceed to try Crimes by Pro- 
bation, even when che perſan cited is abſent 3 i caſes of treaſoneble riſing in 
Arms, and open and maenifeft Rebellion egainit his Majeily, or bis Sneeſſors 
aud their Authority : $0 that the Parliament are yet only Judges to the ery- 
al of all Crimes by Probatian againk Abſents, except only Perduellion, or 
open and manifeſt Treaſon. And albeit it may ſeem ſtrange that the Juſtices 
ſhould have been allowed to lead Probation againſt Abſenty, in this which is 
the greateſt of Crimes, and not in Crimes of lefſer Importance ; yet this pro- 
ceeded from the juſt dereftation which the Parliament had of this Crime, arid 
thar the puniſhment thereof might not be delayed, where the Delay might 
prove ſo dangerous PA | 
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- I. Ifthe Parhjament forefeit any perſon after Cognition of the Gaule, their 
Sentende cannot bequarrelled by any inferior Judge, A. 394 Part. .13..K.7, 
6. And though it beadded tothar AQ, that no Forefeiture lawfully and or- 
derly Jed in-Parliament ſhall be quarrelled by any Inferior Judicatory; . for 
thele Words, Lewfully ad orderly led, ſeem unneceſlary, fince after: Cbgniti. 
on of the Cauſeby the Parliament, no Inferior Judicatory can quarrel a De- 
creet of Parliament, 'even though it be that the ſaid Decreet was not 
lawful and orderly : yet if a fi be only denounced; Fugitive by the Par- 
liament, the Lords of the may ſuſpend in that caſe, if the Proceſs was 
-notorderly led ; but whether'they can reduce, even in that caſe, ef? altioris 
indaginis. And ſome think, that though it were very inconvenient that 
ſuch a Decreet ſhould receive preſent Execution, where pofhibly the Party was 
not lawfully cited, yet that ſuch reſpe& 1s to be payed to the Parliament, as 
that the illegality of that Procedure e them, though not objected before 
Sentence, ſhould remain undecided till the next Seffion of Parliament. 

TIF. If the Parliament ſhould remit any ſuch Proceſs for Crimes, to any of 
- their own Number, to be decided finally before them, it hath been doubted 
whether their Deciſions could be reduced by the Seſſion : And this At of 
Parli#nent reaches' only ro Decifions in Parliament. But yet fince Decreets 
pronounced by Commiſſioners of Parliament, are with us Decreets 
of Parliament, and fince Decreets pronounced by Commmiſſioners, for 'Valu- 
ation of Teinds, are not reduceable, becauſe theſe Decreets are repute De- 
creets of Parliament, as being pronounced by ſuch Commiſſioners of Parlia- 
ment; it ſeems that Decreets pronounced by ſuch Commiſſioners, in Crimes, 
after Probation, could not be quarrelled and reduced by the Seſſion, or other 
inferior Judicatories. «x 


2-42 LE- IV. 


The Zuriſdiction of the High-Con- 
ſtable in Criminals. 


x TheOriginal of the Word Conſtable, «rd his Power. 
2. The Office of petty Conſtables. | 
3 The Juriſdifion of thoſe who are Conitables of his Majeſties Caſtles. 


I. C:\Ome deſcribe the Word Conf#able, from the Word: Corning, which ſig- 
\J nifies a King; and Staple, which fignifies a Stay or Hold in the Sexor 
Cs: Caron Conſtables were only eretted in thoſe places where 
the King keeped Houſe 5 and thus the Conſtable was Jud old, to all 
Crimescommirted within twelve Leagues of the Ki Hooks, and Habiratt- 
on, ' . Mzlcol. c. 6. Though Skeen there obſerves, that' the beſt Manuſcripts 
bear only two or four Scots Miles. Our Craig and other Authors, 
derive the Word Conſtable, from the Comes fabuli, under the Roman Empire, 
nem Conflabularins ( ſays he ) nibil alied eſt nifs prefeFus Equitum: Since rhe 
Reign of King Robert the Bryce, this Office of High le, ſtands here- 
tablic in the Noble Family of Erro!: and there being ſome Debates concern- 
ing his Juriſdiftion, Frencis Earl of Errol, obtained Commiſſion ane" the 
reat 
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Ooaherein therein ſpecified, or apy nine of ting > arch i 
Ads of Parliament, fonſuetude, | 1d Regil q 
_—_— all Eridens ate Earl El or he be rc 


begig or wha p_ their Honours, Hoſtitogies, 


had belonged to the ke of " 
thereof : This Commiſſion 1 have { 
ated 4 he. 27. of July1631, vacing 
Farl of Errol, his ſaid So), 
Warrands, and Cuſtomes of other,Councreys,abent the ee Croat ori 
and in the third __s od py 4a ( which laces 5 te Gigs 
| diction only here created of own W ch fe 
on all matters of Riot, Diſorder, Blood, and and Slaughter ] | 
les of the Kings perſon, or of the Parliament, ot Councils 
- Ligrk 1g! ozal Authority in his abſence. and that alſewel withia the. ourt, 4s 
_—_ theſame. And the tryal and puniſhment of Crimes and. 
r and due to the Couftablle and his Depurs, and the Pravghaga Bai- 
of that Centre or Burgh, and all oi her Judge within 
the aid fats are committed, are obliedged ro rid ' 
the Conſtable and his Deputs, in taking the pid alefadtors, kg: hare 
their Tolbooth patent for receiving them t As was clearly evident, oy 
produdtion of Warrands granted by his Majeſties Predeceſſors vr 
and which likewiſe appeared by the _ of creat Bonds. Uh de by 
ue; of Nara. to whe anacgye tor. the time, pans that Hs 
King having ſeen this report, veit 1.4 a to His - 
SecretCouncil of this Kingdom,from pnel ping ny 11.0f Mey 163 3 
Regiſtrat in the Books of Secret Council, the-1 5. da 1 
the Commilsion, Report and Letrer forelaid,the Conkable is  deligued Fligh- 
conſtable, and his Office the High- Office of judge Ki 
The Conſtable is ſtill inuſefincerhattime, to judge Riots with ar ones 
foreſaids, and"tointerrapt the Town” of Eligl #rgÞ, 
medling, providing the Riots be committed in time of Soldanent 2 
was told, that intme of Parliament holden at Edinburgh. Anno 1640. — 
1641. the Earl of Errolwas found by the Lords of Secret Council, to havethe 
ſole criminal Juriſdiction, and did repledge ſervant toSir 
Thomas Nicolſon, the Kings Advocar, arraignef before the. Magiſtrats of 


Edinbureh for a ter, _ afſoilzied ral of Er, a remifſioh. 
And upon the 5. of September 1672, Gilbert Earl of Errol, did . 
James E bffou, | Vi Violer, arraigned before the 'of | h 
Sheriffs within, themſelves.) for ſtabbing, of p your the _ 4 
the Magiſtrats had taken his j and ſurfitmoned the Afize : 
there was no formal repledgiation. becauſe the Magiſtrats —_—— him up- 
on the Conſtables application ; and upon the 6. of that 
the Conſtables Depursſentenced hijh to be hang'd, and to Have his right hand 
which gave the ftroak, cut off, and affixed upon Leith win d ordain- 
ed the Magiſtrats of Edinburgh to cauſe put the ſenterice to execution upoR 
the g, of that Moneth. 

Likeas, the Coach-man ofa Noble-tran! . having aboutthe ſame time woun- 


ded a Child, the Conſtable commanded the Towns Guards to 0 pretend the 
Delinquent, which they accordingly did, till he was freed by 'a Remil- 


II. Out of this high Magiſtracy of Conſtable ( ayes Lambertath Exel Law- 
; yer ) were drawn theſe inferiour Conſtablesof hundreds, which Office we bor« 
rowed from thern, and they are with * Fx adi to. the Juſtices..of Te, 


1 
F 
IoſtruQtions, : 


fol. to build cats Unite cotifigh 
wie Steyony and for preſerving the Peace both inthat Town, 
ry ith ofa Countrey z and the Goyernontsof thole Caſtles were cal- 
led Conſtables, though were more Caifillains, or Chaſtel ain: 
as the Eypli liſh Lawyers e, theſe had the powet of riding the Frirs, and 
having had the Keys of the Tolbooth delivered ro them, they exercifed acri- 
minal furiſdi@ion, daring Fairs : but it was found, thatthis Juriſdiai- 
on did not extend toPFaits that weregranted rior to the Ofce of Conſta- 
bularly, nor tothe cuſtomesthereof, as was found the 18. of Fly 1676. be- 
ewixt the Eartof Kinehovn, and the Town of Forfer 3; buttheſe es deperrd 
abſolutely upon preſcription, uſe, or cuſtom, which either extinguiſheth, or 
limirs them moft variouffy : but becauſe thoſe ſe Conſtables uſe ro extort caſtomes 
at thoſe Fairs, it is re appointed by the 60. and 61. Z8. 13. Par. Ja. 
2. that the Conſtable ſhall r not exa&t any fuch cuftomes, exrepr bis Feftment 
bear him thereto, and that old uſe and rxffome ſhe i th be ſufficient : Which Acts 
are ratified, by the 33. A@. 5. Parl. Ja. if the Infeftment in the pe- 
neral bear, cx des &- devoriis, QC, ffefſion by vereve of that ox) 
, will be found ſufficient, rhough the particular Cafualities be not expreſt 
in the Infeftment, 25 Was found in the former eaſe, betwixt the Fark ofK i»x- 
horn and the Town of Forfar, 
This Officer was atnongft the Arherrians, called Twrarys. 


TITLE V-. 
The Juriſdiction competent to che 


High-Chamberlain, and Magi- 
ſtrats of Burghs Royal. 


He Chamberlain was ari Office to whom belonged che judging of 
Crimes commirted within Burgh, and he.was in effe&t FS of 
over the Bofrows, and fe ro Wer Chatnberlain-Airs every year 4 


that effett ; the Form wheres ſet down 1 in Fs wb in bee enrculed 
the C hamberlain-Air, lter roona , be was a lypr nor could. his 
Decreets be queſtioned by any tior Judica ry rm, # $. ap 
his Sentences were to pur to rk Dark itt of Burp 17 » Caps 
he made the Prices of a Viewal within Burgh, - 33- ay of thele _ 
wrought in the Mint-hquſe. Statute De. 2. cap, 3 

He is called Camererins 4 Camera, ( id Wk hl ſove fornis, ) guiacur 
ftodit pecunias qua in Cameris enacts reſervantur. 

This Office belonged hetetably to the Duke of Lenox, but its Priviledges 


are 


are by bis 
Juriſdiction 


dinarly they 


ordinarily they are Juſt 
The King may ereCt 
dition, as of a Repality ; butin that caſe, tho | " pul 
ſent to the Ere&ion, yetit will not prejudge'the Baillie of Regality, whoſe 
Right of Bailliary was conſtitute, prior tothe Ert&ionofthe Caſualities, that 
were formerly due to him : albeit it was alledged that the Lord of Regality 
might diffolve, and diſmember that part from the Regality, without the Bailies 
conſent; and ſo it nor being inthe Regality, it could not be ſubje& to the 


Bailliary, the 27. of Febraary 1666. Lord Colvil contra the Town of Culrfe, 


Ee 


f WIR 
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ITFELRS 


The Juriſdiction of His Maje#tes Pri- 
vy Council in Criminals. 


T 1n what conſiſts the Furiſdiftion of the Conncil, their Preſident and Num- 
ber 


—_—. 


A — 


2 Their Procedure in puniſhing Ryots. | 

3 Whether a Power to ejed, be a ſufficient Defence againſt a Ryot. 

4 The puniſhment of Ryots. 

5 Precognitions fully conſidered. ; 

6 The Countil name Aſſeſſors to the Juſtices, and ſometime review their Sen- 
fences. 

7 They 7 Letters of Intercommuning, and Commilſions for Fire and 

word. ' 
8. They ſometimes ordain Houſes to be delivered, under pain of Treaſon. 


in—_ 
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HE Afairs of this, as of all other Nations, are either ſuch as con- 
cern the Policy of the Kingdom in general, or ſuch as reſpe& the 
diſtributing of Juſtice betwixt privat Parties; the Policy or Govern- 

mentof the Kingdom is regulated by His _ Privy Council, in which 

the Chancellor 1s Preſident, if he bepreſent, but in his-abſence, the Preſident 
of the Council preceeds. This Office of Preſident of the Council is a diſtin& 
imployment, and it gives him the precedency from all the Nobility. The 

Nymber of this Judicature is not definit,depending upon his Majeſties Com- 

miſtion, but all the Officers of State are Members of it, ratiave. officiz, 'it bas 

its own Signet, & its Letters paſt by a Bill,ſfubſcribed by any one of the Coun- 
cil : Upon which Warrand, the Letters are in their ſeveral Forms,extended. &; 
ſubſcribed by the Elerk of the Council, and they bear allo to be, ex delibera- 
tione Dominorum Secreti Concilij, they muſt be execute, at leaſt upon fix free 
days, and a full Copy muſt be 0 I all Dyets here are perempern 
; Bd 2 —_—— 
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and not with Continuation. of days 5 the reaſoij whereof, is, ut rexs venin 
inſlruSus ad ; whereas before the Seffion, a ſhort: Copy is fufhci- 
ent,becaule the Summondsis given. out to fee, ana time! aliawed to anſwer: 
The Dyets are here - {o- peretnptory, that if the Defender be. cited toa day, 
whereupon the Council fits not, if he appearatthe day, to whick beisciced, 
and take Inftruments.at the Council Chamber, he will not be thereafter ob- 
liged to attend, nor. can ke be denounced Fugitive for being abſenc ; for 

 feing ic is peremptory againſt him, it is reaſonable chat ir ſhould be peremp- 
tory. tor hi 

Where many Parties are cited as Defenders, upon a Bill to the Council, 

- any one'or two will -beallowed to anſwer for the reſt, they finding Caution, 
and enacting them(clvesto be lyable for whatſoever ſhall be decerned againſt 
thaſe, for whom they undertake 3 which —_— is granted if no perſonal 
puniſhment be concluded againſt the Defenders z but if cither the Complaint 
conclude, or ther the Crime will in Law infer a corporal puniſhment ; then 
the offering to find Caution to anſwer, will not be allowed, naze noxa caput 
Sequi debet, and no man can bind his Body for another, am nemo eft Domi- 
nwus ſuorum membrorum, the Purluer may appear by his Procurator 5 but the 
Defender muſt either be preſent, or ſend a Teſtificar of his Sickneſs, upon Soul 
and Conſcience : And yet it is the Priviledge otany Counſellor, that he may 
undertake to anſwer for any Defender that is cited, quo caſu, the Defender 
will not be unlawed, or denounced Fugitive upon his abſence, but his De- 
fences will be received, as if he were preſent 5 nor can any Bill for receiving 
# Complaint, paſs againft a Counſellor, bar i preſentia. 

The Council by the firſt Conſtitution, were only to take cognizance of 
what concernedthe' pnbfick Peace, and were neither Judges in civil caſes,nor 
Crimes, but in ſo far as theſe impinged upon, or were Violations thereof : 
but now that Judicature doth under the Notion of Ryots,and Breaches of the 


publick Peace, hear too many Cauſes Civil and Criminal. But ſeing the deſign 
of this Treatiſe, aimes only to illuſtrat our criminal Law, I ſhall only con- 
fider the procedure of the Council,in fo far asthey can cognoſce upon Crimes. 

IT. The moſt ordinar crimes which are puniſhed by the Council, are theſe, 
which we call Riots in our Law. ARiotis a Breach of the Peace, commiur- 
ted by Oppreflion, or — his Majeſties Lieges, by Force and Violence; 


inſtances whereof, are the diſpoſleſſing any of his Majeſties Subs, by aCon- 
vocation of the Lieges, or otherwiſe ; the affronting of Magiſtrats, by raiſing 
Tumults againſt them, &e. 

For the better underſtanding of which Crime, it will be fitto conſider, thar 
jure maxime oderunt violentias & rapinas & pluribus modis ſuccurrunt vim paſſis 
& ſpebiatis, for here the publick is wounded, in breaking its Peace, and pri- 
yat perfons are wronged, by the prejudice done. Upon which Account, the 
Law hath furniſht more Remedies againſt this than any other Crime; for ei- 
ther it may be purſued civilly, per interdif#tm nnde vi, focalled from the firſt 
words of the Edid&, which runs thus, wnde vi tr il/wm dejecifti tereitituere 
cogam, which interdi&, reſtoredonly the Pofſeflion of Immoveables; where- 
45 Moveables being ſpoilzied, were craved back, a&ione vi bonornm. Fuſtinian, 
alſointroduced, thathe who reft, and violently took what w-s his own, 
ſhould loſeit, /. 7. C. nade vi, forin this the Reſumer uſurps the Power ofthe 
Magiſtrat, whoſe Miniſtry is requiſit, in inverting the preſent Pofleſhon; The 
Canon Law likewiſe hath introduced, bereficinm, cap. redintegrande. 4. cap. 
3-queſt. 1. and Menech relates 17. Remedies, and Philip. Franc. 24. for Re- 
covery of Poſieflion ; and ſeing the thing poſſeſt, is ſtill preſumed to belong to 
to Poſſeflor; and that hardly the Right of Moveables can be otherwiſeproved, 
than by Poſſeſſion : the Law did moſt reaſonably, both for ſecuring Pro- 


perty 


te omnia reftitnendus, and conform therero, the Councit { who ate never 
ges to Property, but only to Poſſeſiian,! fo that in effect, all rheir, Sencen- 
ces, are Incerdidts ) do ftill reftore the poffeflion ro the perfor! ejefted ;, and 
likewiſe punifh arbitrarly the Violence committed, for we have'no 
Statute taxing the puniſhment. By the Law of England it is acco no 
Rior, or Routs except three. at leaſt were prefene, and that ſomething was 
done, ad terror#w populi, for breatting of rhe Peace, Bolton..cap. 31. 

NE. The two ordinar Defences,which are propan'd againſt riotous Ejedti- 
ons, ate, thatiby a Wrie ir was lawful, and agreed upon betwixt Parties, 
thatthe Defendet might hare effted the Purſter, if he removed not at the 
day appointed, which will detend againſt a Riot ; and yet Craig relates a 

, 198. where one who had granted a Tack only for a year, having cjett- 
ed the Tackſman, after the expiring of that year, was purſued, aZioze und: 
vi, in an Aﬀion. of Ejetion, and was forced to tranſaft, albeit he contend- 
ed, that the word (only ) was exclufive of any future poflefiion 5 but where 
| byexpreſs Pattion, it is dectared lawful for him who enters, to etter brews 
manu, without Proceſis, or hazard of Efction ; it would appear, that this 
Padtion js unlawful, feing no man can warrand Violence, and this ſeems as 
unlawfal, as if one ſhould oblige himſelf, never to purine for any Injury to 
be done him : Which Pa@tion, the Law declares expreſly unlawful, &- ze- 
m0 poteit renunciare juri publica, and this were to allow privat perſons the 
power of Juriſdition: Nor can it be thought, but this Paftion was extort- 
ed; and albeit the Party injured, were excluded by this PaQtion, yet his Map- 
ſties Advocart may certainky purftie, vindictam publicam, . if Oppolition, was 
made, and Violence uſed : Notwithſtanding of which, T remember, that the 
Eart of Argyle having obtained a Decreet of Removing againſt George Camp 
bel, and it being ſuſpended tul the next Term, the Lords ordained it ro bo 
inſert in the Bill, that the Earl might ejeRt him, brevi manu, the next day 
after the Term, by his own Anthonry; bur the Earl was Sheriff here himſelf, 
and ſo his Juriſdiction was only prorogar, and the Law is expreſs, that 'pre- 
vatus pote$? cx conſenſu prorogare juriſdictionem ejus qui aliqualems habet, ſed 
2101 poteſt privatws conſenſus tribuere juriſdictionem e qui nullam habet Vid. 
hanc queitionem, apud Bart. a1. creditores, C. de pign. & hipoth. But here 
alfo, the Lords Warrand to eje&, was a delegating of their own Juriſdidtion. 

Ft conceive alſo, that where there is no Violence, nor Oppoſition made, 
the voluntar conſent may allow the Ejection, eſpecially in a Maſter towards 
his own Tennent, who hath a natural Juriſdiction m that caſe ; and that his 
Ejeftion isalſo allowable,if the Tennent afterCompt,oblige himſelf to remove, 
and declare thar it ſhall be lawful to tus Maſter toenter, brevi many, if hepay 
not what is declared to be due ; forthere the preceeding Compt is equivalent 
toa Declarator, and the Party ejeQed is not prejudg'd otherwiſe than by his 
own not payment : And therefore the Lords, the 19 of December 1663. 
found notthe Counte's of Msrray lyable to aſpoilzie, for exfting Dewer her 
Tennent, becauſe Dewer had by a Compt declared that he was Debitor inſuch 
a ſnm, and by a Bond obliged himſelf roremove betwixt and a particular day, 
and if he fail'd, declared it ſhould be lawful for the Counteſs ro enter, brews 
mani, to the poſiefſion. By the Civil Law. he who viokntly intrometted, 
even with what was his own, loſt thereby his Property in it. 

The next defence is, that the purſuer had Iinnediarty before, poſeſt him- 
felf violently, and it was lawful for the Defender, to recover his poſſeſſion,ex 
incontinenti nam vim vi licet repelſere,and the Law ſuſtains this defence,/.2. $. 
9. I. 17. ff. eed. and explains that to be ex incontinenti fatnum quad fatum 
eſt priuſquan 44 alind negotinm fucrit rect, what time ſhould bg allowed 

Bb 3 Epi for 


perty, and ed yagern., Violence, eſtabliſh that great Rule, that $ tus eft an 
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E 190 Thefmriſdiflion of the Privy Comncil; &c. 

E for repelling violence, is arbitrary to the Judge ; for violence committed 
by a great man, requires more time for reparations to-redreſs it, than when 
it is committed by aprivat perſon, far friends muſt be convocat, and arts 
prepared, as Bart. and the Glo/. inſtances upon the former Law ; © But in 
perional injuries id tavtum dicitur ex incontinenti fieri quod fit inipſo flagranti 


CrimTmne- 4 

IV. The violent Ejedtion of his Majeſties Liedges,out of their poſſeſſion, is 
purſued, either by an ation meerely civil, which 1n moveables 1s called ſpoil- 
zie in Lands Ejeftion ( which the Civil Law terms ſtill, dejeFo65-non ejeTio ) 
or criminally as aRior, vvbich 1s a mixt Action, partly Civil, partly Cri-, 
minal. When ſpoilzies or efCtions are civilly purſued, the conclu. 
ſion is violent profits ( which is the double Rent ofthe Lands, and reſti- 
tution of the thing crayed ): But when this is purſued as a Riot, the puniſh- 
ment is arbitraty, as is allo the criminal puniſhment. The Civil Aion pre- 
(cribes in three years, K. Ja. 6. Parl. 6. cap. 8. But the AdGtion of Riot 
or Criminal AQion preſcribesnot 3 and yet it may be doubted, if theſe Attions 
preſcribe not, quoad, the concluſion of Reſtitution, ſeing thatis a civilconclu- 
fon; and it may be debated, that the maxim, ſpoliat#s ante omnia eſt reiti- 
tnendus loſes its vigor after that time, ſothat one purſued for ' a ryotons e- 
jection, or ſpoilzie, may alledge thatno Ryot can be concluded, ſeing the thing 
or Land controverted was his own. We ſhall ſpeak of the Criminal purſuite 
in its own place. 

Whether the one of theſe aftions doth exclude the purſuer from all other 
reparations, fo that he who purſues the Attion of ſpoilzie, or Exton, cannot 
thereafter purſue a. Riot, or a Criminal purſuit, may be controverted ; and 
the Civil Law decides ir thus, that quando & una & altera tendunt ad vindi- 
Fam tunc una agitur ad vinditam altera vero ad proſecntionem rei familiaris: 
and thusthe having obtained a Decreer of exettion, impedes not the purſuer to 
intent an ation or Criminal purſuitzbut after a Decreet cbtained for the ryor, 
a Criminal purſuit cannot be inrented,for theſe reſpicinnt vindictam. 

V. The Council cognoſces likewiſe upon Crimes by way of precognition, 
which they do in twocaſes, 1. Where conſiderable pzrions are intereſtd in the 
Crimes committed, as noble men, or Clanns, where there is a'/hazard of alimen- 
ting the feuds, by remitting the Criminals to the ordinary courſe of Juſtice : 
Wherefore to prevent future reſentments, and cementold differences,the Coun- 
cil in quorum tutela eft pax publica, cognoice upon the Crime, and remit much 
of their ordinary rigor, | 

The 2. caſe is, when the Crime isfo circumſtantiat, that it requires Twzuer 
and lefſening of the ordinary puniſhment : The formes in precognitions are, 
that either the friends of the parties givein a Bill to the Council ( which can- 
not be granted but in preſentia ) degicing the cale, and repreſenting what 
danger is like to enſue, quo caſu, Letters are direft, ordaining the other 
party tobe cited, and beth parties to cite ſuch witneſſes, and probation, as 
they will uſe, orelſe ifno applicacion be made, the Council ordains Letters to 
be dire&, citing both parties. His Majeſty having with conſent of Parliament 
appointed that the Juſtice-court ſhould beſerved by many of the Lords of Seſ- 
ſion, did, becauſe of their number and ability, diſcharge all precognition in 
their Commiſſion 3 and yet tecauſe theſe precognitions were not diſcharged in 
the Commiſſion granted to the Council, the Council did ſuſtain themſelves 
Judges competent to precognitions, their Cemmiſiton bearing tobe as full,and 
to give themas much power as any former Council had. But really it were 
happy for this Nation, that we wanted all Precognitions, ſince thereby the 
Delinquent haspower to choſe ſuch dyets as he pleaſes, and ſo may purſue his 
preccgnition when he knows the witneſſes who could prove his guilt are ab- 
ſent, or may prevail with them to abſent themſelves for ſome time ; and this 


is ordinarily praftiſed. Nor have I eyer ſeen any who purſued a precogni- 
tion 
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the Grecian Lawyers calld Tep1« ; And ſometimes ay diicharge or 'cantinge 
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protels and verdict; | Which 
Grahame, who being purſued for Theft; it was alledged that the Aſſizes 


ordain itto betora out 'of the Criminal 


fount! kimguilty of recept, and 4 the Or Tnegne -4i 4 a 
Libel, and conſequently the (wasn 
Somervel was fond guilty of ,. ypon the « 


@U; 

the Council refiaſed to review the hk Sar Ln 
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ntence. To this it was aniw 
and that by the Council here, is —__ the Seltion : HOT which 
it was replyed, the Rubrick and AQ ate general, and treats of all 
perions wronged, & qui tetum dicit nibil exci ; at, And the reaſonof 
the Law is comprehenliye of both —— From all this ſome do conclude, that 
if the Juſticeserre in judging the relevancy, or if the Afſize find rhat proved 
which was not remitted to then, that in either of theſe caſes rhe Council may 
review-rhe ſentence;*bnurrhar they cannot quarrel - the ſentence, -upon the ac- 
comptthar the verdidt is not ſufficiently warranted by the probation. | 

—_— alſo the Juſtices are concluded by the Decreet of the Secret 
Loogih which is repeated to the Aſſizeasfull probation 3 . So that the Ju- 

ftices have only the execution of their ſentence remitted ro them, Thus Fleeme- 
ing was convict before the Council, of having uttered moſt diſdainful{peeches 
againſt the King, and therefore was or 7 to the Juſtices to be exemplarly 

4 pu- 


EPO INE 7 
. ha. $ & - 
. » i x. 4 . 


"- p » >3.# y ” = "* 4 ny” eta ans. 7 
= x Is; * tho. , Tt ” 5 "4 . p | 4 (es 6 p nes” 
A. " >” "x —_ ! - ”Y x ; : ” — o 6 = = 
"of - bY Y.- 0 Y 
F \ & 7 a = C kn 4 » ” S . 
p WE, £3 4 >- . : , e : - 
ſat Priny Council, &c 
= , I 
"4 1 * 


pf their Decreer ( which Decreet is till ex. YN 
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theſe 

cil, which is moſt irregear. 

©. The Council do ſometimes grant commiſſion to bring in parties dead or a- 
live, and that upon naked Petitions, without any previous tryal, as they did 
againſt the Laird of Dinbaith, upon a Petition, wherein it was. repreſented 
that he had run a way with the publick money delivered to him by the Shire, 
for paying their Cefſe and Exciſe ; But this ſeems bard, and it were to execnte, 
a free Subjeft before he be heard, or ſentence pronounced againſt him : for 
theſe privat petitions may be moſt unwarrantably founded. 

YI. Ifany perſon keep out his Houſe in Garriſon againſt his Majeſty, the 
Council firſt uſes to iſſue out Letters _ him, to deliver up bis houſe, vn» 
der pain of Treaſon 3 and they ordain a Herauld to go and ſummond him 
for that effet, and if he refuſe, they prdain him tobe proceſſed betore the Ju- 
ſtice-general and do immediatly, before any criminal ſentence, grant a Com- 
ng of Fire and Sword againſt him, as in the caſe of Burgie, Jane, 
1668, 

uled likewiſe of old to ordain Noblemen and others, who could not 
be apprehended by Captions, for civil Debts, to deliver up their perſons in 
any ofhis Majeſties Caſtles, under the painof Treaſon : Which though, - it 
be now in deſuetude,yet it was moſt reaſonable, and of excellentuſe, ſeing it 
is moſt abſurd that any of his Majeſties Liedges ſhould contemn his Laws, 
and- that ſuch poor perſons ed his Majefties Taxes and Impoſitions, and 
who are obliedged to venture their lives for him, ſhould not likevviſe have 
the aſſiſtance, ' as vvell as the proteQtion of his Lavys. $o that vvhen the or- 
dinar remedies of Caption, Comprylſing and others fail, theſe and other extra- 
-ordinary remedies ſhould be alloyved, untill his Majeſties Lavvs be obeyed, 
and the party ſo injured be fully and finally repaired. 


"" 5 p. - AR 
<CWw3) 


; i EF LE TFH _ 
Of. the Pategur UNE: 


hes 
Ly 
, 
rimihal ON 
Ts Exchequer are candy His Majeſties Chamberlains, and have no >= 
er monk in Crimivals z and yet-they fine, and confiſcat ſych 
grels pecunial Statutes, - or wrong,his Majeſties Rents ; qu#, caſv, _ 
do in Fee} judge Crimes : for it is a Crime toabſtrat Cuſtoms,” or or cheat the 
Publick ; And without this Juriſdittion they could not manage His Majeſties 
_ ſo that this 13 juriſa:@io emanata, founded upon that Rule, 
d conceditur omnia conceſſs videntur ſin bus hoc explicars » but 
7 de jure, they ſhould not, even eo 52) xg : for by the 89. A 
i. Perl. Ja. 6. It is ſtatute, that ſuch as commit Fraud, in tr for- 
bidden Goods, ſhall be puniſhed. at Juſtice Airs, at. leaſt ej alſo have 
wer. 
I remember that in Jly 1668. the Exchequer did fine a very 7 incelligent 
Perſon, for filling up a Blank Signature, ſubſcribed-by the King, , ad ond . 
ed to be filled up by the Exchequer : Ikdch fore. thanghe 1 = 
ther he had committed a Crime, & eo caſ#, he ſhould cok 
the Juſtices; or if he had committed none, he could not haye hee fned. 
And albeit the ern or ay other Court may. ne. or ws 1 ſuch as 
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Of the Juriſdiction of the Lords bf 
Seſfion, 1n Criminals. 


os FF | g 
The Lords of Seſſias uſe to paſs Bills fo Criminal Letters. X 
They Advocat Cauſes belonging tothe Fuitice Court. | ng 
are; Fudges, in crimine falfi. 
y heve made Statutes for regulating the Juitice Court. 
Whether they can review the Sentences of the Tultice Court. 
They ſuſpend the Sentences of the Fultice Court. , | | 
They are - Judges to ſuch as kill, or wound one another, during the depens 
w dence of 4 Proceſs before the Seſſror. | ; | 
They grant Warrand to Advocats, to compear for ſuch as are purſued for 
r Lreaſone | | , 
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[. 'HE Lords of Seffion have regularly no Juriſdiion in Criminals; and 
q .. . yet they paſs the Bills whereupon all criminal Summonds are rajfed; 
For all Summonds in Criminals muſt have a Bill, which muſtpaſ 
under the Hand of His Majeſties Advocat, and for which he gets ten Merks, 
and his Seryant one, thereafter it is carried to the Ordinar upon the Bills, and 
is ſubſcribed by him as a common Bill. | 

The Reaſon why. thir Bills are paſt by the Lords, ſeems tobe, becauſe the 
Juſtice-depnts werenot ordinar Refidenters in Town ( their Sallaries not be- 
ing ſufficient for defraying that charge ) or elſe, becauſe the Clerk of the Bills 
is.a Member-and Servant of the Colledge of Juſtice; yet this was one of the 
Grievances given. in by. the Juſtices to the Parliament, Azzo 1662. And it 
is very unreaſonable that thoſe whoſe 1» y = it is to underſtand criminal 
Caſes, ſhofld not-havethe paſſing of theſe Bills; and many of the Lords re- 
fuſe ro pals theſe Bills, whereby the Liedges are prejudged. And it is moſt norea- 
ſonable, that the Juſtices ſhould not know what they are to judge ; eſpecially 
this Warrand being a part of the Proceſs, and ſo falls naturally under the 
Cognition of theſe whoare Judges to it. And it is probable, thar if any of 
the Juſtices would paſs their own Bill, it wculd ſuſtain. But now the Ju- 
ſtices uſe ordinarly to paſs their own Bills: Becauſe the Juſtices are now of 
the Seſſion; but ſtill other Lords who are not Juſtices, may paſs ſuch Bills. 

But albeit theſe Lords cannot judge Crimes, yet they may and do puniſh in- 
juries committed againſt any of their own Members, by Fining or -Confining, 
IT. They likewiſe advocat Cauſes, from the inferior Courts to the Juſtices: 

thus in Arno 1664. Mackintofh, being purſued before the Sheriff of Inverneſs 
for Theft-boot, they advocated the Cauſe to the Juſtices; albeit it was alled- 
ged, that they could not be Judges to the Cognition. To which it was an- 
{wered, that the Conſequence was ill inferred; for the Council did advocat, 
and could not cognoſce; and the Lords of Seſſion did advocat Ereives for 
ſerving Heirs, and yet they were not Judges themſelves ; for both in this,and 
that caſe, an Inqueſt was neceſlar. 
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JL. They are likewiſe Judges, i» crimine falſ, and their Sentence isa ſuth- 
* cient Warrand to the Aſſizeto condemn, without repeating the Pr, tion 3 
' and when the Inqueſtretuſesro condemn chat Warrand, they are ofnew 
incloſed: as was done in Birnies calez and will belyable to an Asfize of Er- 
ror, ifthey afſoilzic 3 and their Decreet bears the-Lords.remit him.to the Ju- 
ices, to be, puniſhed, tarquem falſarizs, and to underly, the Law' criminal- 
Iy. and ordained that Ordinance to be inſert in their of Sederunt. And 
- Order is in the Juſtice-Court, called an A& of Sea , the 2, of Jab 
1662. Albeit the A& of Parliament, F. 6. Parl.11, Requires that all Fro- 
bation in Criminals ſhould be led in preſence of the Afſize; yet the anſweris, 
that the Lords Decreet is only Probation here, and that 1s read in face ofthe 
Aslize. | 

The Lords likewiſe determine the puniſhment in Falſhood, and remitin 
their Decreet, the Party to the Juſtice, to be only baniſht, 'or ſcourged, or 
have his Tongue boar'd, according to the quality of the Guilt. And I have 
ſeen a Gentle-man, whom I will not name; in Ano 1664. only impriſoned 
by the Lords, for forging of a falſe Bond of Suſpenſion, becauſe he was inge- 
nuous, and in Necesfity. And albeit this may ſcem irregular, yet icing the 
Lords are only privy to the Depoſitions, . it ig neceſſar they ſhould have this 
Allowance. I-find it one of the Rules fer down by the DoGors, that nbicun- 
que judex principaliter cognoſcendo reperit intidenter crimen eſſe commiſſun, poteſt 
de crimene ills cognoſcere, C. ſi adverſus liber. |. pen. And the Example of this 
Rule is inftanced, in Charts falſe: l. pen. C. deprobat. And upon improving 
an Inſtrument, or Writ, they bave ordained, ommnes teifes inftrumentarios, 
& falſs fabricatores, tobe falſarios, and remitted them to the Juſtices, the 16 
of February 1666. Fern. Innes and Taerbat hang'd. - But Iremember not that 
they have in any other caſe cognolſced upon Crimes incidenter ; albeit the fore+ 
ſaid Rule would give them an incident Juriſdidtion in all caſes, 

IV. I find that the Lords have made Statutes to regulat the Juſtice Courts, 
for upon the 1. of Jane 1593. they declared, that all landed men ſhould be 
eſteemed pares cri, and might fit upon Noble-mens Asſizes, being purſued, 
tanquam temer? jurantes ſup. aſſiſa: and the Council uſes to conſult them-in 
zintricat Caſes, which are referred to them'by the Juſtices. And thus in Azzo 
1667. they were conſulted, whett.er the Welt-Countrey Rebels might be 
forefaulted 1n their abſence. 

V. But whether they be Judges competent to reduce, or review what is 
done by the Juſtices, or in the Juſtice Court, in any caſe, is not yet decided; 
but have ſeen a Reduction of a Verdid, of an Inqueſt, pronounced againſt 
Mr. William Somervel, whereby be was found guilty of Ulury. The Reaſon 
of Reduction was, that the Inqueſt had erred, i celculo, and it was conten- 
ded, that the Lords were competent Judgesto review errors, ix calculo, for 
that wasin effe& buta civil Medina ; and where nocriminal Concluſion was 
craved, nor could fol'ow, they were Judges, as in the caſe of ReduCtions of 
Retours, where the VerdiCt may be reduced,as paſt upon ignorance. 

It was alſo urged, that ſeing the Lords made Statutes to regulat the. Juſtice 
Courts, and paſt their Bills, they might cognoſce upon palpable Errars, com- 
mitted ignorantly by Asſizes 3 and it were hard that- the. Liedges ſhould not 
be repon'd againſt Errors of ſuch ignorant perſons, ' as Asſ1zers ordinarly 
were. 

VI. The Lords of Sesfion do ſuſpend the Execution likewiſe, of 211 Sen- 
tencesinthe Juſtice Courts; but theſe Suſpenſions, when once raiſed, ate dil- 
cuſt. before the Juſtices. | | 

. They likewiſe ſometimes diſcuſs theſe Suſpenſions before the Sesfion. And 
thus an Asfithment modified by the Juſtices, being exorbitant, the Lords by 
CC 2 way 
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way of Suſpenſion, did lefen the Sum, the reaſon of which Deciſion was, 
becauſe they found this caſe to be but of the Nature of Damnage and Intereſt, 
and notto concern corporal puniſhment, the 16. of Dec. 1664. Innes con- 
tra Forbes. | ; 

Vii. By Act of Parliament 1555- ſuch as Kill, or Wound, to the effuſion 
of Blcod, orany other way, one another, during the Dependence of a Cri- 
minal Proceſs ( which Dependence is declared tocontinue, from the Execn- 
tion of the Summonds, till the m_— execution of the Decreet ) that the 
Purſer commicting theſaid Crime, ſhall for ever loſs the Cauſe, and the De- 
fender being guilty, isto be condemned in the Plea. The Purſuer, or De- 
ſender, being convitt before any competent Judge in Criminals, without any 
Probation, except ſummar Cognition, to be taken by Convidtion, or putting 
the Committer to the Horn, and denouncing him Fugitive. By this A the 
the Commitrer loſes his Liſerent-Eſcheat immediatly after Denunciation, with- 
out being yearand day at the Horn; and giving of Counſel, is Art and Part 
in this Crime. 

This A& was to continue only for three Years, and is prorogat for ſeven 
Years, by the 138. A#. Parl. 8. Ja. 6. and isthereafter made perpetual, by 
the 219. AZ. 14. Parl. Je. 6. 1 bave often ſeen Proceſſes intented upon this 
A& before the Lords. But itis neceflar, albeit not obſervd, that Cognition 
be firſt taken by the Juſtices, or other Criminal, and competent Judge. Yet 
without this, Proceſs was ſuſtained by the Lords, in prime inftantii ; but 
this Defence was not there alledg'd ; and Proceſs was ſuſtained albeit no eff- 
fion of Blood followed, the 29. of July. 1662. Harper againſt Hamilton ; 
where it was debated, whether the Lords might ſummarly receive Probati- 
on of it themſelves, or remit the Tryalcothe Juſtices ; for which doubr, 1 
thought there was no great Ground : becauſe by the AC foreſaid, the Juſtice 
isonly Judge, in prima inflantie. And yet, in Sleiches caſe, 1673. It was 

, that no previous Tryal before the Juſtices was neceſlar. 

The Earl of Niddiſdate purſuing the Tennents of Duncow, Febrnary 1672. 
they alledged abfolvitor, becauſe the Far! had beat ſome of them, who were 
ſent to execute a Surmonds at their inſtance againſt him, at leaſt he had gi- 
ven order to beat them, or ratihabited the beating of them : To which it 
was anſwered, that, 1. The beating ſome of them could only found an ex- 
ception to ſuch as were beat; and this the Lords found relevant, though the 
Summmonds executed was for a common cauſe : andſoineffeft, thoſe who 
were beat, repreſented all the purſnuers. 2. It was alledgad, that order to 
beat them was only prebable, ſcripto vel juramento : for thougha Crime or- 
dinarly, in a Criminal Court, be probable, prout de jure, yet here, quoad ci- 
vilew effeFaws, it could not be ſo proved : for elſe a Noble-mans whole and 
ancient Heritage, might oft-rimes be taken away by witneſſes, ſince proceſſes 
depending, mrghr extend to a Noble-mans whole Eſtate. 4. It was alledged 
that Ratihabition, or any deed, ex poi? faFos, did not infer the contraven- 
tion of this A&, which required explicit deeds, as beating, bleeding, &&c. The 
The Lords, before anſwer to theſe two laſt alledgiances, ordained Witneſſes 
to be led, before anſwer, for clearing the nature of the At, and violence 
committed againſt them ; but in this caſe,asin all others, ifthe one party beat, . 
the other being forced thereto by (elf defence, the ſtriker would not, eo caſy, 
fall under the certification of the AFof Parliament, as was found the laſt of 
Jarnary 1673. John Sliech againſt Swinton. In which caſe, the Lords alſo 
found that the certification of this Aq& , did reach ſuch as 
wounded one another, during the dependence of a purſifit, before an 
Inferiour Court; though it was alledged, that this reſpe& was only dueto the 
Lords of the Seſſion, and that the Act ſhould only reach, ſuchas purſued A&i- 
ons 
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- ons before them, for, to loſe the whole Plea, was too great a puniſhment for 
 arincident Ryar, before an Inferiour Court. 

' I find likewiſe, that one Weirhaving been purſyed for laughter, the x5 
of Jane 1591. healledged, he was abſolved by s Rolment of Coprt at Aber- 
deen. . To which it was replycd, that the King bad given a warrand for a 
further tryal, which reply, founded upon His Majeſtys warrand, was repelled, 
as contrary to Law,& becauſe it was but a privat Reſcript,not ſubſcribed by the 
Chancellour, not paſt in Council; And in reſpeft, the Lords of Seſſion had given 
2 warrand to proceed, notwith{tanding of the Kings privat Warrand: It is 
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allo obſervable ( thongh I thipk is irregular ) chat barn baving rai/ed, in 


Anvo 1595. a purſuitagainſt Mowat, and others, for taking bim out of his 
houſe, without a lawtal Warrand, gave in a Bill to the Lords, complaining 
that the Duke of Lezox, as Leivtennent of the North, intended to ge; 
whereas that Juriſdiction was only cumulative with the power of the Juſtices: 
and that he bad a Letter from His Maieſty, ordaining the Juſtices to progeed 3 
whercfore, he craved that the Juſtices might be commanded to proceed, which 
Petition vvas granted. 

VII. Albeit regwlariter. the Parliament, or Council grant Warrands to 
Advocats, to appear for ſuch as are Pannelled before the Juſtices: yec I find 
that the Lords granted a Warrand in Belwerinechs cale, to Advocats to wom- 
pear for him. And ſeing Advocats are ſubpit to the Jurifdiion of the Lords 
xt is moſt reaſonable, that the Application be made to them : for the ſame rea- 
ſon likewiſe, I find, that when any of the Lords areappointed A in 
Criminal caſes by the Council, that they muſt have a Warrand allo from the 
Loxds, for ſitting there, as in Tofbes caſe, 1637. x 


TITLE #X& 


The Admirals 7uriſdiction in Crimi- 
nals. 


1 The JuriſdiGion of the Admiral, extends to al Crimes committed within 
Flagd- mark. 
Our Admiral has execute Pirgty, 
Whether it be lawful for ſuch as epprehend Pirgts, to execute them by their 
own Authority, is the Ocean, or when Judges refuſe. 
Any Nation may judge Pirats. 
Whether the Juſtices have a cunmletive JuriſgiFion with the Admiral, 


He Lord high Admiral and his Deputs, are by the Lawsof all Nati- 
ons Judges competent to the tryal of all Crimes committed at Sea,and 
by an unprinted Statute with us, the Admiral is competent 1n 4ll 

controverhies, altions and.quarrels concerning Crimes, faults, and &r 

E -grmaghr {o y as the (ame flows, or NEG  arpnr by Bal 
"our. tit. Admiral. &C. cap. 2. Our Learned Countey man,Aing in his Trea- 

file which I have bo. - f > Me bo 

Cc 3 Admirans 
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© Admirans habet merum imperium, mixtum, juriſditionem ſimplicem ; poteſt 
eniz non ſolum jus dicere, quod eft juriſdiTionis ſimplitis, exequi, imperare, 
"Jadites dare, coercere que folk meri imperii, ſed eft in facineroſos animadver. 
" fere, quod eft ' meri imperii, de omnibus igitur contraverſiis marinis cognoſcer, 
poteit Amirans.marinas intelligo, que negotiationis cauſe ineuntur, ſroe extyg 
mare,” ſve in mari celebrantur delifFa tamen ex neceſſitate intra maris fluxum 
-Perpetrar: debent: | 
In Scotland, the Deans of Guild were, as Watlwood obſerves tit. 23. ordi- 
nary Judges of old betwixt Mariner and Merchand ; Likeas, the Water-Bailiff 
betwixt Mariner and Mariner, and the Juſtice-general was Judge in Criminals, 
"ut now no Judge may meddle ( ſays he ) with the Admiral cauſes, but only 
by way of afliſtance, and that 'by commiſſion in difficult cauſes, as was found 
in that ation, Antoni de latour againlt Chriitian Marteis, 6. of November, 
1642. $ 
- TE: In Ofober 1635. Bernard Gilermo, and ſome Spaniſh, Dutch, and French 
.' Firats, being apprehended, Mr. James Robertſon then Admiral deput, craved 
that the Council would name Aﬀfefſors to him in the tryal of theſe torreigners, . 
and they being named, a Court of Juſticiary of the Admirality ( for the Regi-. 
ſters of the Admirality give it that Title ) was kept at Irwine, and theſe Pirats 
- indied and hanged for Piracies committed: by them upon Frence, Spaniſh, 
- and: D#tch Verchands, the parties —_ are received witneſſes, elſe theſe 
- Crimes at Sea could not be proved ; this tryal- was by an Aflize, as before the 
| Juſtice. 
; IT. -Bvy the Maritim Law of Ezglarnd, it is lawfull for any man who takes 4 
Pirat in the Ocean. to hang him at the Main-yard, becatileas it ſeems ro me 
the Ocean is within no mans Juriſdiftion, & fo every man is left to his own 
natural liberty ; but this may prove very dangerous, for thus men may exe- © 
cute their revenge in place of Juſtice, and may make innocent men Pirats.for 
their privat advantage 3 and Judicatures are eſtabliſhed to prevent 
ſuch Injuries z and upon that pretext men may as well adjudge Pri- 
zes taken upon the Ocean : But yetif a Ship be on her voyage to remote places 


as the I:dies, (o that the takers cannot keep the Pirats till they come to a har- - * 


bour, they may in that caſe execute them at Sea, for that is a kind of (elt-de- 
tence 5 and, neceſſity makes Law. Bur think this neceſſity muſt be proved, _; 
vid.Grot.de jur. belli.lib.2.c.20.J. 14. And for-this ſame reaſon, I differ from © 
that Author, who afferts, mum. 12. that if the taker bring a Pirat toa Port, 
and the Judge refuſes, or delayes Juſtice, ſo that the taker muſt loſe, then 
the taker may execute Juſtice himſelf ; for this were to make every man Judge, 
not only of the Pirat, but of the jadge to whom application was made, and 
a Privat perſon might as well ptetend, that if a Judge delayed, or denied 
Juſtice againſt ſuch, as we pretend did either rob or affront us, 'we might do 
Juſtice upon them our ſelves, contrary to many Laws, and particularly to 
L. nullus C. de judeis. The ſame learned Author, Juris Maritimi, doth tell 
US, cap. 4» mm. 14. that if a Spaniard rob a French-man on the high Sea, 
both their Princes being in amiry amongſt themſelves, and with Exgland, and 
that the Ship is brought into the Ports of Exgland, the French-man may pro- 
.ceed againg the Spaniard, to puniſh him 3 but it the Ship be brought, z»tre 
preſidia of that Prince by whoſe Subje& the ſame was taken, it may be.doubt - 
ed if he can proceed Criminally ; but the taker muſt reſort to the Firats own 
Countrey, or where he carryed the Ship. But in my opinion, a Piratmay be 
Judged by the Judge of any Nation, for he is an enemy tq/ all Nations, and 
_ though he be not deprehended committing a Crime in the Sea of that Prince, 

or State, within which he is deprehended, and ſo ſeems nor lyable to their Ju- 
riſdiction, wec ratione loci delicti, nec originis, nec domicilii, yet he who is of 
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ove, Jehn Cockand others. g which laſt were 
bpon:thar own confeſhious emurted 4; ie \ Now ; Connell, and all all of _ 
were hanged within Flood-mark, TIhave Vhewile { ſcen the Juſtices Advocat 
Cauſes fromthe Admiral Court, but whether the Admirals ſentenge in Crimi+ 
nals can bereduced, by the Crinunal Court,as their as Civils can be re- 
duced before t Selfion, I wall noe * TOR 


TITLE. X 
The Juriſdiction of the Commiſſars in 
Criminals. 


1 The Jariſeitoe of Church-men. |, 
2 Our Commiſſars are Fudges competent ts verbal Injuries, 
3 How far they are Judges competent to Iimprobations. 


I. Hurch-menare diſcharged to ſit Judges in Crimes, and the Canons of 

the Greek Churchgivethem, Jruvv araruaxrw. A Bloodleſs Juriſdiction, 

npon which account, the Law gives them audientiam, fed non juriſdictics 

5g fit. C. de Epiſcep. andient. OVith us theſe Biſhops abſtain fron Voting 

in criminal Procefles brought in to the Parliament, howgh there they lit as 

Heretors, rather than as meer Church-men, and ſo might pretend to x Voice, 
upon that account. 

IT. The Commiſſars are the Biſhops Officials, and ſo have leaſt criminal Ju- 
niſdiftion of all ather Courts; - but yet they are Judges competent to. verbal 
SE which are by the Law $0 eg Critnes 3 ' and the reaſon why y 

Cc 4 
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| Doors 0 ex : though te os pledged, tha 
of February 1669. Butthoughthey bethe only,” etent wt. 
Injuries,” where they afe Scandals;”' yet in verbal Thjuries done” to perſons © 
Qualiry,: which are calledin Law fcandale magitttnnt, the fo goovn ſuſtains it 
ſelf Judge competent; the King being' as the Author, fo the ProteQor of all 
the Priviledges of the omg 3 and'in verbal Injuries likewiſe done to, Ma- 
iſtrats,” rhe Council'are'allo Judges,  Magiſtrats repreſefiting the King, and 
beinghs Inſtrumentsiq the Government. PTC: a ans 

When ' verbal 'njuries are done by Members of a Contr to one another, 
that Courtis likewiſe Judge competent, all Courts” ( how "inferior foever.) 
having an innat Pqwer to chaſtiſe its own Members, and to erect E- 
ficem'dueto it ſelf ;,* and therefore, ifany Stranger who has a Proceſs depen- 
ding before any other Court, as'the Sesfion, Sheriff, &c.' do abuſe contume- 
lioufly any Third Party : thoughno Member :' yet thele reſpettive Courts may 
puniſh the ſame, if the Injury be. done in face of Judgment,” and if it be done 
to any inferior Judgeextrajudicially, that Judge if he be in the aQtgal Exerciſe 
of his Office, he may likewiſe puniſh the fame, ' except the Offiender* be a 
Member of the Colledge of Jultice, for in that caſe the Judge extrajudicially 
injured, -maft complain to the Lords, but cannot impriſan them fummarly, 
becauſe if this were allowed, theſe Members might be abſtrated from ſerving 
the Liedges, as an Advocat when he is to plead aCauſe, or a Clerk when he 
is to giveouta Decreet: And this}aſt has been frequently ſo decided. 

Though verbal Injuries amounting to Scandals, are only to be puniſhed by 
the Commiſſaries,*;yet where they have nothing in them of Scandal, but are 
rather RefleHions upon the Honour of the Party injured, as to call a Gentle- 
man a Puppy,”or an Aſs; It may-bethe Privy Council,andnot the Commiſlars 
are Judgescompetent.. 

The Commiſfars are alſo Judges competent to Adultery, in fo far as con- 
cerns Divorce, . vid. tit. Adulterii. 

HM. How far the Commilſlars,” and inferior Judges, are Judges competent to 
the improving of Writs, and declaring them falſe, has been variouſly deci- 
ded; but they may be reduced to theſe conclufions. 1. No Inferiour Judge 
is competent, totry the falſhood of Writs, by the indire& manner of impro- 
bation, that is to ſay, by preſumprions, for that way of Tryal being in effec, 
nobilis officii, is only competent tothe Lords of the Sefſion. 2. Commillars 
and other Inferiour Judges, are only competentto improbations, even where 
the dire& manner 15s extant, ifimprobation be proponed by way of _ 
one or reply; - for then the tryal of Falſhood falls in neceſſarily as a parto 
Procels, and without this were allowed to theſe Inferior Judges, they could 
proceed in no caſe; for if a purſuit were intented before them, upon a Bond, 
they behoved to fiſt, if the Bond was alledged to be falle ; or to ſtop, if the 
Defender ſhould offer to improve the execution of the Summonds : - but yet 

they are not competent by way of AGion, even where the dire& manner is 
extant : as was decided the laſt of November 163c. Williamſon contra Cuſbmey 
3. If the Commiſiar,. or other Inferiour Judge, pronounce once a Decreet, he 
cannot thereafter reduce bis own Decrceet, as having procegded upon falſe 
executions,tho' the Executions were given by his ownOfficer, fince they are oply 
- Judgescompetent toſuch forgeries, zncidenter:%ut after ſentence,they are 75 
as wasfound the 29.0f Jax. 1677, Cowan, contra the Commiſfar of feowr 
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The Cqmmiſars Juriſdifion, &c. - init ©"? 
Fiſcal, and according to theſe concluſions, the late inſtruQions given to the 
 Commullars, are to be interpreted. 
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The Juriſdictionof Regalities 
in Criminals. 


The Origine of Regalities. 

They are arcompted Tnferiour Jadicature. 

Why the Heretor of a Regelity, is called a Lord of Regality. 

Whether His Majeſty meg erect? Regalities within the Bounds of heretable Ju- 
riſdidions, 

They cannot repledge i caſe of Treaſon, nor from Juitice Airs. 

The difference betwizt Feeleſtaitick und Laick Regalities, and from whom 
they may repledge. 

The form of a Repledgiation. 


7 

8 Regalities muit havea Burgh of Regality, and to what that Burgh i: tyed. 
9. 
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The effects of a Lord *f Reyalrties power, 


Y the Feudal Law ( to which Regalities owe their origine ) alia erent 
regalia, alia erant feuda reeelem dignitatem babemtia, which 1s the 
ſame difference in our Law, berwixt Regalia, and Regalities. Rega- 

lia, are ſuch privikedges as irmediatly belobg to the Crown,and donot origi- 
nally belong to,nor can be communicat by.any elie ; ſuch as to Com Money, 
to open Mines of Silver, Gold, &e. But Regaliticsare Fews,which aregran- 
ted by the King ta a Subjxet, they have as large a Juriſdiction, as the Sheriffs 
have inCivils, or the Juſtices in Criminals z the habilis modus, of granting 
which Rights, is by Signator, whereupon a Charter followes, which paſles 
the great Seal. 

II. Regaliries are accounted Inferiour Judicaturs, cap. 76. quor. attach. by 
which itisSratute, that no Inferiour Judge ſhall judge rhe Pleys of the Crown: 
and Regalities are exprefly numbered amongſt inferiour Courts, A&, 173.Pa- 
13. K. Je. 6. By which it is likewiſe Statute.chat he who ſtrikes any perſon, 
in preſence of the Juſtices, ſhall incurr thepam of death 5 but he who ftrikes 
any before the Sheriffs, Lords of Regality, or other Inferjour Judge; ſhall on- 
Iypay a hundred Pounds ; but though they be accounted inferiour Judges, 
when compared with the Juſtices, 6& Commiſſioners of Juſticiary,yer they have 
greater powerin the way of their procedor, and inthe proportioning: of their 
fines, than Sheriffs, or other inferior Judges have ; for they may fine in'a 
hundred Pounds, though Sheriffs and others cannot, as was found the 20.of 
Jamnary 1663. Stewart againſt Bogle. And generally they have rhe (amepow- 
er, and the {ame allowance with the Juſtices, except when an expreſs Law makes 
a difference betwixt them. 

The 43- A#, 11. Par: K. Ja, 2. appoints that no Repalities ſhould be 
granted, without deliverance of Patliament 3 which ru!lity, of old, could 
not have been recerved, ope po if it was chad with poſſeſſion, Fg 
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1610. and they vvere till ſubx&ro Revocation by the King, if they vvere 
otherwiſe granted, as may be ſeen by the Revocation, 1633: and all preceed. 


ing. | 

Tu He in whole favours the Regality is granted, is ſtill called the Lord of 
Regality, though he be otherwiſe but a barron 3 the" reaſon of which, I'rake 
whe. becauſe by the Feudal Law, tri erant tantum fenda regalem dignitatem 
habentia, & quihus inerat juriſdiio regalis, viz. Ducatus, Marchionatus, 
Comitatus, and by the {ame reaſon it is, that no Lands can be comprehen. 
ded under this Juriſdition by our Law, but ſuch as belong to him, in who 
favours that Juriſdiction was granted, either in Property, or Superiority 
and therefore it was found, that His Mafeſties Palaces, ( though ſituated in 
Burghs of Regality,) were in Law no part of the Regality, but off the Roy- 
ality, and that fuch as lived in theſe Palaces,. could not be cited at the Head 
Burgh of the Regality, but at rhe Head Burgh of the Shire, the 11. of Ja- 
nyary 1662. L. Carnagie againſt the Lord Crenburn. 

IV. Whether. His Majeſty may erett Regalities within the Bounds of Heri- 
table Sheriff-ſhips,is controverted with us; and if he may, certainly he may 
ehereby evacuat the Office of Sheriff-ſhips, though bought with real Money, 
which is hard. And yet the Exchequer paſt a Signator of Drumlanries, al. 
beit N;iddiſgele, within the bounds of which ory ny fo 15s erected, be an 
Heretable ſheriff-ſhip, and the like deciſion is related by Hop. M. 4h. t. and the 


reaſon ſeems to be, that his Majeſty by granting an Heritable Sheriff-ſhip, al- 
ters notirs nature 3 and the nature of a Sheriff-ſhip, is, that His Majeſties is 
not thereby diveſted of Juriſdidtion, and the Sheriff appointed, being bur His 
Majeſties Deput, his Creation cannot hinder His Majeſty toeret a new Ju- 
riidiction, within its bounds, as he may ereta Burgh-royal therein, or a Ju- 
ſticiary, &c. When Lands are'diſpon'd in Conjunt-fee, the Heritor retains 


- till the Office of Regality, Hop. hoc tit. 
V. Albeit it be regularly true, that Lords of Regality have the ſame [uriſ- 


dition with his Majeſties Juſtices : yet this rule ſuffers two exceptions, 7. 
In the caie of Treaſon, to which the Juſtices are only Judges competent, and 
that not only where the Treaſon libelled, amounts to the Crime of Perduellion 
but even in Statutory Trealons, ſuch as firing of Coal-heughs, Theft in land- 
ed men, &c. And ſome Lawyers are likewiie of opinion, that theſe Crimes 
which are declared to be the four Points of the Crown, viz. Robbery, Mur- 
der, Fire-raifing, and Raviſhing of Women, ſhould not be liable to their Ju- 
Ti(di&tion ; which opinion is founded upon the 2. cap. leg. Malcolm. 2. By 
which it is Statute, that all Robbers, Forcets of Women, Murderers of Men, 
and Burners of Houſes, ſhall anſwer before the Kings Juſticiar ; and are there- 
fore called Pleys of the Crown. And by the 14. cp. Stat. Alex. 2. it is or- 
dained, that in all the Courtsof Biſhops, Abbots, and the Lords whatſomever, 
thee four Pleys ſhall be reſerved from their Court,to the Kings own Court, 
becauſe they belong ro the Crown:which is confirmed by the 76.C.quor. attach. 
Likeas Skeen de verb. frenif. Upon the word Placitum, is clear, that theſe four 
Fleys of the Crown, belong only to the Crowns Juriſdiction, or Juſtice gene- 
ral, inthe ſame manner with Treaſon he there likewileobſerves, that they are 
called placite from the French Word placitare, which fignifies Litigare,asMol- 
linens obſerves, Sip. cur. Parl-parti. primo cap, Sexto : And yet de faGe,Lords 
of Regylity do ordinarly judge upon theſe Crimes without any Commiſlion. 
And I find that che 22. of July, Brown is afſoilzied from a purſuit of Fire-raifing 
becauſe he had been formerly purſued before the Marqueſs of Hamiltown, and 
afſoilzied. Aftions = — alſo, inmy openon, Ware before 
the Juſtices,cannot be repledged, for the Kin enger being then rced, 
it isnot fit that His Majeſty ſhould be obliged to ſeek juſtice from incor 

ges 


| T be Furi/dittion of Regalities,” &c. 203 
* Judges where His Officersof Stare carmot attend to purſue; and cp. 27,44- 
. Mij.it is ſaid, that ad ſolum carian Regis pertinet. placitus de nemo wveti> 
te, ard this the Juſtices ſuſtained, the 23. of November 1675. in the caſe of 
Wiliew Crightour, though the debate was not allow'dto be booked. 
The 2. exception is, that no Bailie of Regality can repledge from juſtice Airs 
A& 29. Parl. 11. Ja. 6. which was likewiſe Statute formerly, by the 26. 
AS. \. 2. Parl. 6. But in this caſe, the Baillie of Regality may fit withthe 
ice general, yet (cing the torelaid /& of the 11: Par. King, J4.6. allowes, 
ag Repledgiation ro te from: Juſtices Airs, holden | the Jaſtice- 
General, - it may bedoubted, if vvhen Jaftice-Acirs are holden by the Juſtic 
or others,by vertne of particular Commiſſions,there may not be Re- 
_ pledgiation allowed in: that caſe ; but I think there cannor, ſeing the AR of 
Jr. Je. 2. isgeneral : and Sk-ex remarks this asa priviledge of the Juſtice- 
Air, qua talis. | 
VI. Regalities are divided with us, in Ecclefiaſtick,” and Laick 5 Eccleſia- 
ſtick Regolities were ſuch, as were erected m favours of Biſhops, Abbots, & c:. 
And there are but very ſew Abbacies in Scotland which were not erected in 
Regalitiesz and when theſe were annexed ro the Crown, by the forelaid 29, 
Act. Parl. 11. K: Fa. 6. It 1s declared, that rhe Baillie, or Stewart of the Re- 
ity ſhall have the fame power he had before to SP 
the Sheriff or *Juſtice-general, in caſe he have prevented the Ju- 
ſtice-General, by apprebending, or citing the perſon, betore he. be appre- 
hed, or cited-by the Juſtice; but, if the Juſtice have prevented, as fd je then 
the Baillie,or Stewart of theRegaliry, ſhall nor have power to Repledge, but 
he may fit with rhe Juſtice general, if he , ſotbatin effe, by this AR, 
there 15 defferenice betwixrt Fcclefiaftick and Laick Regalitieszthat in Laick Re- 
galiries, there is a Right of Repledging (till, as ſaid 1s : whereas Ecclefiaſtick 
Regalities havenat this priviledye, except they preveen the Juſtices; bur other- 
wiſe,the Baillie of Regaliry may only fit with them : Which difference ſeems 
to be acknowledged inthe debate, ar his Majeſtirs Advocats- inſtance, againſt 
ſeveral Fore-ſtallers, uponthe 26. of J-xe 1596. © And thus Mr. Johr Preſtour 
then Depur-tothe Regaliry of Mxſſe/burgh, was not allowed to repledge, but 
to fit with the Juſtices, in the tryal of ſome Witches, upon the 29. of July 1661, 
The reaſon ofrhis difterence was, that the Regalities baving been only gran- 
ted; in favours of the Religious Houſes which were ſuppreſt. The Regalities 
becameextinguiſhe wich them; and his Majeſty having ex gratia, oply renew- 
ed their Offices to the Lords of Erection, he thought that they were abundant- 
ly gratified, by this new conceſſion, without allowing them the power to ex- 
clude his own Juſtices, in caſe of Prevention; and this was alſo a favour to 
the Liedges, in not troubling them withtwo Courts. Nor were the Lords of 
Regality much prejudged ; {or by this fame A&, they retain the whole right to 
the Eſcheatrs,& Fines, even of theſe who are condemned bythe Jaftices. - And 
thereforethe Lords found. that the Lord of Regality had right tothe Eſcheats 
of ſuch as were condemned by the Juſtices, or Juſtices of Peace, the 22. of 
July. 1664. Elizabeth Sutherland contra Conradge : fothat this holds nat only 
where the Juſtices fit with the Lord of Regality : but likewiſe whererhe Juſtices 
condemn without the others concurſe; and yet irmay be urged, that fince the 
Lord of Regality ſerves not in that caſe, he onghrnot to get theſe Caſualiries, 
which are the reward due to theſe who do juſtice, and the Lord of Regality 
has himfelfonly to blame, who did not either preveen, of repledge. 

Baillies of Regalities may likewiſe repledge from the Kings Licutenent , as 
was found the 19. of Aug»ft' 1596: And as 15 clear by the forefaid At of An- 
nexation : And likewiſe frem any Commiſſioners appointed by the Covncal, 
as was found in May 1568. And from the Juſtices of Peace, \ in Rios, 

and Bloods : as was found by the Lords of Seffion; -July 1615. though theſe 
Cauſes being of ſmall moment,and Ig ſummar and-unexpenſive Cogni- 
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Realities, . &c. 


tions, ſeern-to require eafier,and els ſolemn Tryals in the Procedor, than Re 
pletigiations will allow. And yet byc. 11. de appel. 1 find that licthet in 
re nay ar nor can the Parties njoeed complain, fince they might 
have made their application to the Lord of Regality : Nor ſhould their Er- 
rbr prejudge his Juriſdiion. | 
VIE "The manner of Repledgiation from any Court, is,that eicher the Par- 
ty himſelf, who bath the power of repledging, or ſome other having a Pro- 
curator from him, compears'and produces his Charter of Erection z for the 
produttion of the Seaſin is nor ſufficient, ſeing thatis but «ſertioNotarii : yet 
ſometimes without Production of the Charter, Repledgiation will be ſu{tain- 
ed: becauſe it isnotourthat the Repledger hath a Regalityz asin the Duke 
of Lenox caſe, 1637. As alſo Repledgiation will be ſuſtained, upon pro- 
dudion of the criminal Regiſter, bearing, that 1t was formerly ſuſtained to 
the ſame perſons, May 1668. Ardincaple againſt the Commiſſioners of the High- 
lands : Yet it may be doubted, whether the Produttion of a Lord of Re- 
galities Retour, will be ſufficient to inftru& that he hath a Regality : and it 
2ppears it ſhould, ſincea Retour is a Sentence, and o isa ſufhcient Inſtruci- 
on, till it be reduced. 

"He who offers to repledge, muſt find Caution of Cylrach to do Juſtice, 
within yearand day, upon the perſon whom he repledges; and if the Judge 
to whom he is repledged, doth not juſtice within year and day, he tines bis 
Conrt ( as we call it ) foryear and day ; and the Culrach ( for fo the Cauti- 
ner is called ) whohath, upon his becoming Cautioner, borrowed the De- 
fender, isinan Unlaw, and the Judge from whom he was borrowed, or re- 
pledged, may proceed ro do Jultice, as formerly : Skeen de verb. fig. The 
Pannel likewiſe, who is repledged, muſt find Caution for his own appearance 
before the Lord of Regality. to underly the Law, for the Crimes laid to his 
charge,cthe 15. of May.1599.Patrick Mackala, againſt the Regality of Lennox. 

No perſon can be repledged, except he be preſent at the Court,from which 
he is deſired to be repledged : For a Party who is abſent, cannot find Cay- 
tion to (iſt himſelf before the Court, to which he is repledged ; as was found 
in the caſe of Armſtrong, who being purſued for murdering ſome Cuſtomers, 
was deſired to be repledged by the Earl of Annandale, Anno 1666, Norcan 
a perſon be repledged after Defences are proponed for him : for this being, 
reeuſatio judicis, w muſt be, ate omnia, proponed, dum res eff integre. 

VIHE. When Regalities are erected, there 3s a Burgh of Regality expreſſed 
therein; and though that Burgh may chooſe Þaillies, yet the Baillie of Re- 
gality bath ſtill a cumulative Foriſdittion with thoſe Baillies of the Burgh of 
Regality, in that ſame way tht other Superiors retain ſtill a cumulative Ju- 
riſdiction with theirRegality ; as wasfound the 24. of January 1668, detwixt 
the Baillie of Kili-mwre, and the Burgh thereok. This Burgh is obliged ro 
maintain a ſufficient Priſon, not only tor Criminals, but for Debitors, by the 

272. AF. 15. Parl. Ja.6. And all Captions bear theLetters, to be direct to 
Baillies of Kegilities, &c. And yet by that Act, theſe Burghsſeem only to be 
obliged to intertain Priſoners, where there are Provoſt, Baillies, and Com- 
mon-good, Note, thattheſe Words of that At, by the Sheriffsto Stewarts, and 
B-illies of Regalities, are ill printed for the Word to ſhould be or. The Lords 
likewiſe decided thus againſt the Baillies of Regalities, the 7. of July 1668. 
Hamilton contra Callender.. In this Burgh all Coures muſt beholden, yer De- 
fenders are obliged to compear at any other place within the Regaliry, to 
which they were expreſly cited. As Had. obſerves in a caſe, the 16-0f March 
1622. Or, ifthe Lord of Regality was in uſe to hold his Court elſe where, 
for a conſiderable time without interruption, the Vaſſals, or any other Defen- 

der, is obliged to appear thereat, though it be not the place deſigned in the 


Charter of EreCftion, as Had. obſerves, December 1624. And if the PR, 
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who is deſired to be repledged, dwelt within the Regality the timeof the com- 
mitring of the Crime, the Repledgiation will be ſuſtained, though at the time 
of his being accuſed, he be removed without the Kegality ; As was found the 
21 of November 1632. In the Gile of one Weems, "Who vvis dtfired-to be 
tepledged, tothe Regality of Methwer. 

Lords of Regality are obliged cohpld Japace Fourp twice a Year, 3. Parl. 
K. 5. 2. Ad. 5. Andif they be negligent in cauling zeft and ſtoln Goods be 
reſtored, the Sheriff may fulfil their place, A. 11. Parl. 15. Ja.2. And when 
Erections fall. into the-Kings Hapd, the — thereof may be juiified, 
1d- eſt, jnidgel MÞ. 26::P 471.76. K. Fe, 6. Bur this Actcan on- 
ly take place, till a Stewart, or Baillie. be appointed, For Regaliriter, the 
Kings own Stewarts of Regalities may teÞkeflige from the Juſtices. 

A Lord of Regality cannot fit himſelf in his own Court, but muſt admini- 
ſter by a Baillie, who.. is ſometimes admitted by a ſimple Commiſſion during 
bis Lifez or otherwiſe heig admitted robe Hererable Bailte: Which Kight 

aſſes by Infeftment 3 but this Baillieisin Landsbelonging to the King, and 
1s properly called the Stewart of the Kegatiry : Though ſometimes the Kings 
Deputs in Regalities, are likewiſe 'call'd Baillies, as in the 5. AZ. 3.*Parl. K, 


ly. the julbs, 


as 2. | 
IX. Lords of Regality canriot cite Witneſſes, without'their own Juriſdici- 
on, but they muſt have Conraof Supelandain for that Office ; thongh general- 
ly they may proceed in the lame way that the Juſtice-general doth 5 but they 
may.cxa& Caution to.enter as Law will, from the Defenders, after Sentence 
js given, as was found the. 7 of OZeber 1668. 'betwixt Mr. John Preftourn,and 
Mr. John Pape, which ſeems to be a greater Priviledge than the Juſtices have, 

_—_— reſently exa&q Caution of any perſon, _ paying an Unlaw,but 


- TheLordsof Regalities have Right tothe fingle Kicheat of Rebels, Tivin 
Om z as alfoto the Eſcheatsof aJl perſons condemned Fx 
Crimes, committed by the Inhabirants within their Juri(diton, albeit con- 
demned by the Juſtices. . From which general Rule, Hope in his lefler Pratti- 
ques, .exceptsonly the caſe of Treaſon ; bur itmay be Dabted: whether EX= 
ception. may not be likewiſe made of all other Pleas of the Crown, ſeing the 
Lord of Regality is no more Judge competent totheſe, than he is to Treaſon. 
I was once conſulted, whether a Lord of Reg1lity might place a Gallows 
vponany part of his Vaſſals Land, lying within his Regality > and at firſt it 
ſeemed that he might : for »naqueque gleba ſervit : and what was lawful in 
ſome part, was, where there is no Reſtriction lawful in any part : burit there 
was a forwer place fix'd upon by cuſtom, I think the Lord ofRegality could 
not alter the ſame. 2. It there were any apparent defign of affronting the 
Vaſſal,l believe he could not uſethis Priviledgezas if he did offer to place the 
Gallows at-his Vaſials Gate, or at his Garden-door, or any ſuch places! for 
where the Law ſays, that quilibet poteſt uti jure ſuo, itadds, modo hoc non fa- 
ciat principaliter in emuationem elferius. 3. Even in other places, there is 
ſome moderamen & decorum to be obſerved : and I doubt not, but upon 2p- 
plication to the Privy Council, they would appoint ſome perſons to chooſe 
an indifferent place : For even in. thele Servitudes, »bi nnaqueque gleba ſervit, 
hoe accipiendum eft civiliter (\ays the Law) & non judaice: For if a man 
ſhould grant me a Servitudeof a way to my Houſe through any part of his 
Ground, yet I could not compel himto throw down his Garden-Walls, or 
to ſuffer,meto go thorrow his Corns, it there were, or might be another paſ- 
ſage found; though it were not ſo near. 
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TITLE XII 


The Juriſdi&ion of Sheriffs in Crimi- 
nals. 


T heOrigine of this Office, and how it is conveyed in Scotland. - 

He is the chief Preſerver of the Peace, and ſo may convecat the Liedges, ap- 
prehend Sazers of Maſs, falſe Coyners, &c. 

He is not Judge to the four Pleys of the Crown. 

The way of Procedure before the Sheriffs. 

Whether he may judge where no privat Party complain: ? 

He ſhould attend the Juftice Aires. | 

How he is to be puniſhed if be tranſgreſs in his Office? 


| Lluredus, in the League made with Guntherns King of Denmark, divi- 
ded England, in Satrapias, Centurias , & Decurias, and called Satra- 
piame a Shire, that is to ſay, a Seton or Diviſion of Land, from the 
word Shire, which ſignifies to cut, ſo that a Sheriffdom is a Juriſdidtion - * 
within the Bounds of a particular limited Countrey : Iris called in our Latine - 
Stile, vice comitatus 3 and though moſt of the Shires in Scotlandbe eretedin_- 
Sheriffdoms by particular Acts of Parliament, yet by anun-printed At in _ 
Anno 1504. It is declared that his Majeſty may Ere&, Unite, or divide She- - _ 
rifdoms without conſent of Parliament : And though his Majeſty eredt a _- 
Burgh-royal, or Barony within the Sheriffdom, yet they ſtill continue to be 
under the Juriſdiction of the Sheriff, and they have a cumulative Juriſdi&tion 
with him; but not privative of him. Sheriffs in Scotland, are either during 
Life, and then the Office paſſes by a Signatour, and paſles the tSeal, or 
otherwiſe it is conferred as an heretable Right, qwo caſy, read a be tranſ- 
mitted in the ſame way and manner with other heretable Rights, yet becauſe 
It 18 merum jus incorporeum, it requires no Seaſin, but albeit all theſe heretable 
Offices were upon good Reaſons diſcharged by the 44 AZ. 11. Perl. K. 7. 6. 
ſeing induſtria perſone reſpicitur injudice; Andalbeit, K. ]. 6. and K.Charles 
the firſt, diddeſfign to buy in all the heretable Sheriff-ſhips, and bought in 
_ yet there are many of them to this day injoyed by Noble-men and 
Others. | 

I. The Sheriffs of Scotland, have a Civil and Criminal Juriſdition, but 
the > of theſe; is that which we are only to confider as peculiar ro this 
Treatile. 

The Sheriff is in effe&t the ſupreme Juſtice of Peace, rowhom is mainly en- 
truſted by the Law, the ſecuring ofthe quiet, and Tranquillity of that part of 
the Kingdom which is ſubje& to his Juriſdition 3 and therefore though no o- 
ther perſon be allowed to ride with Gatherings of the Leidges, yer the 'She- 
riffs 1s, nor can he be purſued for a Convocation upon that Account ; ſeing 
he may convocat at his pleaſure for repreſling of Tumults,/'and/ upon many 


other accounts, as was found in February 1664. betwixt the Farl of _ 
for 
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08 forth, andtheLaird of Bal;»gowy, for itdoth to his Office, to diſcharge 


all Convocations of the Liedges, and if they » he ſhould continue his 

Court; and advertiſe the King. K. Ja. 3. Parl. 14. A# 104. | 
Albeit, in civilibus, neither the SheriF, nor Barrons, can hold Courts ix 
riat, orcloſe, time of Vacance. Yetin Criminals he may hold Courts dur- ; 

iog the time of Vacance, quia periculum eitin mora, asis obſerved by Hadding- 1 

four, the 19. January 1623. And Sheriffs have not power to exact Caution 43 

froma MalefaQtorto underly the Law, for he cannor proceed except eitherthe .4 

Defender becited, or, deprehenſus in flagranticrimine,25. Mart. 1628. 34 
The Sheriff is Judge competent to the Crime of Witch-craft, Queen Mary 
her 9 Parl. A&. 37. albeit de praxi, none uſed to judge Witchcraft, but the 
Juſtices, or ſuch as have a particular commiſſion from the Council. They. 
ſhould apprehend the ſayers and hearers of Maſs, Act 5.Pa.t.F.6.And the (trik- 
ers of falie Coyn, F. 3. Pa, 3. Cap. 18. but they are not allowed by the Lavv 
exprelly to proceed in either of thele caſes; from which it may be argued : 
that they are not Judgescompetent thereto, for elſe the Law had expreſly al- 
lowed them the ſame, ( & rmcluſio nnins eft excluſio alterins : ) ſhould 
apprehend, puniſh and baniſh Sorners, 7. 2. P.6. cap.22. Egyptians, J4. 6. P. 
12. cap. 124. Idle-men, 7a. 1. P. 3.cap.66. Shooters with Fire-works. £. 
Miry. Par. 4.cep. 9. Fore-ſtallers, ]. 5. P: 4. cap, 20. Tranſporters of Neat 
and Sheep, and other Cattel, J. 6. Parl. 7. cap. 124. Je. 6. Par. 12. cap. 129. 
The deſtroyers of Planting, AK. J. 6. P. 6. cap. 84. | 
" II. Sheriffs may at any time condemn for Blood-weits, but the Penalty 
cannot exceed fifty Pounds. | 
The Sheriff, nor any other henrtor ognery judge the four Pleas. of the 
Crown, viz. Open Robbery, Fire-rifting, and Raviſhing of Women, and - 
Murder. Yet of old, Sheriffs might fit upon Slaughter, if the Committers 
were attacht within fourty days thereafter. c&p. 59. quon. attach. And: A&- 
89. Par. 6. J.1. And it he be taken red-hand, he ſhould be execute by the 
Sherif vvithin that Sun, /bid. And yet by the 28. AZ. Parl. 3. K.)]. 4. Three © 
Suns are allovved conform to the old Lavvs; and if the Commitrer of the 
Slaughter flee, the Sheriff ſhall acquaint 'the next Sheriff, and ſo from ' one 
Judge to another, until the Commirter be apprehended, and vvhen he is ta- 
, he is to be ſent back to that Sheriff vvhere the Crime vyas committed, 
vohere juſtice is to be done upon him, and if he be found guilty of Fore- / 
thought-fellony, he ſhall dye 3 theretare Act. 89. Par. 6. Ja. i. Retified Act 
28. 2. Par. K. 14. 4. vvith this Addition, that if any heretable Sheriff omit 
his Dury in proſecuting of this crime, atterthis manner; he ſhall loſe his he- 
retable Office for three years, but if he have only that Office for the time, - he 
ſhall loſe it duringall that time. From which Adtsit may be concluded, that 
the Sheriff is not only Judge competent to Slaughter, but to Murder, ' and 
both tothe one and tothe other at any time, if he has eitherap ded the 
perſon, or has ex incontinenti, done Diligence for apprehending him,” but 
the Sheriff is nor Judge competent ro. Murder, though committed within his - 
juriſdiftion, except.in cither of theſe caſes. 1.3: 38” 

IV. The vvay of Procedure  before:the Sheriff, is by an Afſize, atd the 
Procurator-Fiskal is Purſuer in place of his Majeſties Advocat ; Yet ſomerimes 
the Sheriff, or Baron may condemn upon the Pcs confeſſion, vvithout an 
Aſſize, as Dur. -oblerves, penult January 1622, but if the Party be prelent, 
the Sheriff cannot condemr: him, as holden pro confeſſo, though he refuſe to 
depone ; but eo caſ# he mult put him to the knovvledge of an Afiize, as vvas 
found 24. July 1633. Dick ſon contra Halyday. and albeit a Blood provenby 
confeſſion,may be puniſhed by an m— of fifty pounds ; yet vyhen Blood 
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is puniſhed upon contumacious 'refuſal to ſvvear, the unlavv cannot exc 
ten Pounds, 17. Feb. 1624- | 
 V. The Sheriff may purlue, when any perſon. compears -and infiſts. with 
him in the purſuite, but if the Crime be purſued by way of inditement without 
the concurtence of any party,the Juſtice general is only Judge competent thete- 
to : Sheen, Verbs Sheriff, «bur that rule is roo general; and may admit of this dil. 
tintion, viz. that cither the Thief is taken with fang, and then the Sheriff 
may proceed to Judge him, though no privat purſuer infiſt againſt him. Nox 
needs there three fangs for juſtifying that purſuit, Albeic Sherifisnow never pro- 
ceed, but where three fangs are proved. Or elle no fang is found, &eo 
caſu, the Sheriff cannot judge the Thief, except there be a purſuite intented 
at the inſtance of a privat party. 

VI. The Sheriff ſhould affilt in all Juſtices Aires holden by the Juſtice Ge- 
neral, or the Chamberlain,and ſhopld produce the verifications of all tie Sum- 
monds which is made to the Juſtice-Air,8 ſhould make proviſions at the Juſtice. 
Air,&his Clerks,which ſhould be allowed in the firſtend of his accowpts to the 
Exchequer&he ſhould arreſt ſuch perſons as theCrowner cannot arreſt,8&ſhould 
thole anAſſize upon the laſt day oftheJuſticeAir,anent the execution of hisOf- 
fice. Ja. 3. Par. 14. cap, 102. and if he be found culpable, the Juſtice 
General may remove him from his office till the next Parliament, and put a- 
notber. in his: place .to officiat in the interim. St. Rob. Bruce, ex lib:Sconen, 
related by Skeer, ibid. but much of this is antiquated by cuſtom. for the The- 
ſaurer ſends along with the Juſtice Arr, a perſon ſpecially commiſſionated by 
them, whodefrayes the charges of the Juſtices and Juſtice Clerk, 

VII. If the Sheriff fail in his duty, he was puniſhed of old by the loſſe of his 
oftce during his life, and impriſonment during His Majeſties pleaſure, St. Da. 
Cap. 13. & 69. But nowfor negligence in his Office, he tines the ſame for 
year and day, and is puniſhable in hys perſon, and goods, at his Mafeſties plea- 
ſure, Je. 2. Par. 14. cap. 37. And yet the Lord Tefter, having ſuffered two 
Thieves negligently.tocſcape, andbis heretable office of Sheriff-ſhip, being vp- 
on that accompt taken from him by King Fames the fifth, that Decreert was re- 
duced, for it was found too ſmall to infer the loſs of an heretable office,S2 at. 
Seſſionis, pag. 34- Which is obſerved by Hop.likewiſe in his larger PraQtiques. 

If the Sheriff abſolutely refuſe to do Juſtice, he loſes likewiſe his Office,and 
is puniſhable at his Majeſties pleaſure, but if he do injuſtice, he loſes his Office, 
if it be heretable, for three years ; but ifit be not heretable, he loſes it during 
the time he was to enjoy it formerly, and in both caſes he is puniſh- 
abke,arbitrarly in his perſon, ard is obliedged to refound the damnage and 
intereſt ſuſtained by the parties Iz{d, K. 7. 2. P. 5. cap. 26. butif hebribe 
or give partial counſel, he foretaults his fame, honour and dignity, and is 
likewiſe puniſhable in his perſon and goods, K, 7. 5. Pay. 7. cap. 104. If the 
caſe be difficult, the Lords of Seſſion will ſometimes Advocat the cauſe from 
the Sheriffto the Juſtices, as in the caſe of Theft-boot, purſued by Connage, 
the Sheriff-depur of /2verneſſe againſt Makintoſh, And ſometimes the Council 
will diſcharge the Sheriff to proceed without Advocating the Cauſe. if they find 
either the caſeto be difficult, ot the Sheriff and his Deputs to be ſuſpected, 
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TITLE XII1. 
The Criminal 7uriſdiction of Bar- 
rons. SN 


ti In what caſe Barrons may judge. | 
2 The Clerk of that Court needs not be « Nottar. . 


3 - Whether he may puniſh Theft, or Fiee-raiſeng, 


| Barron in our Law, is generally underſtood to be one who 1s Inteft 

in any Lands, though not eretted in a Barrony ; in which ſenſe 
he has no Juriſdiftion, but only that he can unlaw his own Tennent for 
Blood committed upon his own Ground, as was found the perult of Jennary 
1622. Johnitonn againſt the Laird of Weſt-xisbit : But a Barron properly, 1s 
he who is infeftt with power of Pit and Gallows, foſſa & furca. | 

A Barron judges Crimes in the ſame manner, as they are judged by the 
Sheriff, and may like him proceed in time of Vacance, to judge theſe Crimes, 
to which heis otherwiſe competent. Bur it has been controverted whether 
Barrons have been judges competent to Procefles, for penal Starutesz ſince 
the Penalty there was to be applyed to the Kings Fisk, and ſo ſhould be judged 
in his own Court : But the Lords found the 3. of February 1674. that they 
were judges competent to penal Statutes, by the conſtant Cuſtom of this Na- 
tion. 

Albeitin civil Caſes, Barrons may appoint Baillies; yet Balfour cap. 63. obs 
ſerves, that in criminelibns,no perion below the degree of a Barron, may fit up- 
on Blood, nam poteſtas gladiieſt meri imperii que nullo modo delegari poteſt, 
except there be an expreſs power given by the Soveraign for that effe&, as 
in the caſe of Juſtices and Sheriffs, vvho bave povver to deputez and that 

vver of Deputation vvere unneceflary,ifit vvere othervviſe competent. 

IT. The Clerks of all other Courts muſt be Notars, but the Clerk of a Bar- 
ron Court needs not te a Notar and yet the Decreet of a Barron for an Uns 
law will be ſuſtained, fourided upon a Confeſſion, though the Confeſſion be 
not ſubſcribed, as is cbſerved by Durie, the perult of Fannary 1623. But 
by an AC of Sederunt, 1t is ordainn'd, that no Sentence of any inferior Court, 
for above an hundred Pounds, ſhall be ſuſtained, except it be otherwiſe 
warranted, than by the conſent of the Clerk. . - 

Albeit by the 75. AZ. Parl. 6. K. Ja. 5. The Barrons Precepts ( for Sum- 
monds in that Court is (o called ) ſhould be execufe, as Summonds before 
the Lords, and Copies ſhould be left, and they indorſed upon ; yet the 11. 
of July 1634. Hay againſt Airth, it was found, that Executions by a Barrons 
Officer are valid, though not given in Writ, and that the ſamie are probable 
by Witneſſes. . 

ITT. A Barron having power, may judge of Theft, ifthe Thief be taken in 
the Fang, quor. attach. cap. 100. where it is ſtatuted 3 that baro qui liberta-. 
tem habet de ſock & ſack, toll, & theam poſſunt / rar furem ſafetum de ali- 
quo furto manifeſto, ficut baud habband, &- back-beirand. de praxi : Barrons 
. do not puniſh Slaughter; yet- it os be urg'd, that they have power to do 

; : {o 
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ſo : Becauſe, 1. The Povver of Pit and Gallows would import, the power 
- of judging Life and Death. 2- By the 77.cap. quon. attach. omnes Barrenes 
gni habent furcam & foſſam de latrocinios, de hominis occiſione habeant furcam, 
id eit curiam, as the marginal Notebears : And by the 13. cap. Lrg. Mal. 
2. It is Statute, that Malefat Qors, who hold of Barrons, may be condemned, 


a 
after the ſame manner, that other MalefaQors are, except in the four Pleas of 
| the Crown, in which, Barronshave no Power z from which ic may be yery 
clearly inferred, that quoad, other Crimes they have, nem exceptio firmat re- 
gulam in non exceptis. 3. By the 91. AT. Parl. 1.). 2. It isStatute, if a man 
be ſlain in the Barrony, if the Barron be infeft with ſuch freedom, he may pro- 
ceed as the Sheriff doth. And albeit, Hope in his larger PraQtiques obſerves, 
that theſe words of the A& ( if he be infeft with ſuch freedom ) may receive 
various Interpretations; yet ſeeno Interpretation they can properly receive, 
expt this, that theſe words are meant, it he have the Juriſdiction proper and 
competent to a Barron, which is Pit and Gallows, nam verba generalia inter- 
pretanda ſunt ſecundum ſubjeFam materiam. 

Albeit Wilful Fire-raifing be one of the Pleys of the Crown, yet a Barron 
may cogn6ſce upon, and puniſh the Raiſers of Fire raſhly, within Husband 
Towns in the Barrony. Ja. 1. Parl. 4. cap. 75. The words of which Statutes, 
are, If Fire ji within Hesband Towns of Barronies, we leave them to be 
puniſhed by their Lords, in like manner, as Baillies in Towns do within Bareh; 
In which -A&, by the Word Lords, are meant Barrons, for they are in ſeve- 
ral Ads of Parliament, called Lords of theirown Land, or Barrony. 

A Barron may unlaw for Abſence, for ten Pounds, but not above; and 
for Blood, he may unlaw for fifty Pounds, but not above. 


TITLE ATIY. 
| Of 7uſtices of Peace. 


Ur Juſtices of Peace, were called Irerarche, which ſignifies in the 
Greek, the Keeper of the Peace, lrenarche erant qui ad provinciarum 
tutelam quietis ac pacis per ſingula territoria faciunt ſtare concordian, dici- 
bantur etiam latrunculatores, ſeu latronum expulſores. Their Office was to ap- 
prehend Rebels and Thieves, whom they could only examine, and ſend to 
the Preſident of the Province, but could not judge them themſelves ; their 
Office is more fully deſcribed, , /. 10.C. tit. 75. but to ſpeak properly, la- 
trunculateres, were our Conſtables called by the Greek Lawyers, M#dimxra 

Juſtices of Peace, and Conſtables were once fully ſettled amongſt us by K. 
J. 6. buttheir Office having fallen in deſuetude, it was revived by 38. AZ.1. 
Parl. 1. Seſ. K. Ch. the Second. 

By this A& they are allowed to meet four times in the year,and to adjudge 
of Servants Fees, and of mending of the High-ways, they have power to pu- 
niſh the Cutters and Deſtroyers of Planting, Green-wood, {layers of Red and 
black Fiſhes, Makers of Moor-burn, Keepersof Crooves, wiltul Beggers. E- 


£yptians, and their Receiptors, Drunkards, Prophaners of the Sabbath, as 
to 
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to all which his Majeſty promiſes to give them ample Commiſſions : and to 
the end, their power may not prejudgeany other Conrt formerly erected, it 
15 appointed by. that- Act, that filieen days ſhall expire after the committ 
of the Fatt for which the Committer is to be conveened. Which intervals 
givento the Judge competenttodo diligence, * and it he omit the ſame during 
that time, then the Juſtices may judge the ſame, and-one Juſtice has 
ro bind the Party complained upon, to the Peace, under ſuch pecunial Sums 
as be ſhall think fit, and that either at the inſtance of a Complainer, who ſhall 
give his Oath that he dreads Harm, or the Juſtice himſelf may exaCt the Sutn, 
though none complain. And if any per{on,being cbarged' to make his appear- 
ance before the Juſtice of peace,ſhall refuſe, if bebe a landed man, whoſe 
Rent exceeds a thouſand Merks,. or ten Chalders of Viftual, then he ſhall in- 
form any of his Majeſties Privy Council, or if he be a meaner perſon, he may 
cauſe bring him by force before himſelf. 

It the Sheriff, or Baillie condemn any perlon in Blood-weit, or any other 
pain, but not proportionally to the Offence 3 then the Juſtices ſhall inform 
the Privy Council, that they may-take order therewith; but if there be no ſa- 
tisfadtion made by the Sheriff or Baillie to the party, the Juſtices may modify 
a reaſonable ſatisfation. 

If the Sheriff or Baillie doby Collufion, clear the Delinquent of an Afze, 
the party once cleared is not to be further queſtioned, but the Judges are to 
be puniſhed by the Privy Council. 

The Juſtices of peace are declared Judges competent to all Ryots, and 
breaking of peace, if the Commntters be under the Degree of Noblemen, 
Prelats, Counſellors, and Senators of the Colledge of Juſtice, who may refer 
the Summonds to the parties Oath, it he be. perſonally ſummoned, and there» 
upon hold hinras confeſt, butif the Summonds be not perſonally execute, 
then the Defender is to be ſummoned of new at his dwelling-houſe, and thee 
two Citationsat his dwelling-houfe ſhall be equivalent to one that is perſo- 
nal  : if the Committers be above the foreſaid Quality, then the Juſtices, 
though they cannot judge them, may for preventing ofRyots, command them, 
to find Caution for keeping of the peace, and to compear before the- privy 
Council, and though they compear not, . yet whatever breach they commitin 
the interim, ſhall be repute as great a Contravention, as if they had found 
Caution: At the end of every quarter Sefſion, the juſtices of peace, are.to 
ſend to the Clerk of the Council, a Caralogue of all ſuch Perſons, as they ei- 
ther have committed, or have under Surety, with a ſhort Abreviatotthe 
cauſe thereof ( which is that which the Civil Law 1n the former Title calls 
tranſmittere cum elogio ) to the end thatthe Council may determin betwitxr 
and the quarter Seſſion what ſhall be done with them. | 
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TITLE AV. 


The Furiſdiction of the Zuſtices, and 
of the ſeveral /mployments of 
the Officers of that Courrt. 


Who were Judges to Crimes in Greece, and at Rome. 
The JuriſdiF:0n of the Juitice Court with #s. 

The power of the Juſtice-general,and JuStice-depnuts, 

The Office of Juitice-Clerk. 

What Actions are peculiar to the juſtice-Conrt. 

The Macers, and Crowners of the juſtice-Court. 


I. LL Nations have committed the cognition of Crimes, to the wifeſt of 
[ \ their Judges, becauſe our lives are our greateſt concern, and it the 
' - Judge err there, his error can ſeldom be repair'd. The Athenians had 
the Areopege tor their Criminal Court,which was the moſt famous Court, then 
in the world, of whom the Grecians ni'd to ſay, 79 wars! O wayoroy aro rayiuroy 
var, And they judged Homicide, ina particular place, v 794A, jt was very 
numerous,arld the 4, inſtitute by Solon, for judging crimes, were hkewite 
50. At Rome, Prefetiu; Urbis, jadged all the Crimes that were comrhiitted 
within the Town & 7»trs centeſimnum lapidem.and the Proconſills, and Prefi- 
dents, -judged Critnes in 'the Countrey, But the prefe@us pretorio,pravtetfus 
awgulaitis, Comes Orientis, '& vicarins prefet#i pretorio, had allo a triminal 
Juriſdiction. | t 
The Jaſtice Court with vs, had for its Members, the juſtice- General, the 
a ng juſtice-Depurs, the Clerk-Depure, the Dempſter, the Officer, 
andthe Macers. | 4 Le 
4. The Juftice-General is conſtitute by a. Gift'under'the Great Seal, either 
ad vitim, or by a temporary Cotnmiſfion, but ſtill under*the Great Scal-7)-his 
Salfary of old.was five pounds for every day of the ]tiſticeAir,leg. Malcolitap.2, 
2#m- 3. 1. but now it is Arbitrary, and "the-otdinary:Salafy, "by his'Gife 
is two hundred Pound Sterling, to be uplifted by himſelf, out of the Fines 
of Courts, and if he cannot attain to payment that way, out of the Exche- 
uer, 
, The Juſtice-Court of old,was the only Soveraing Court of the Nation, and 
had than a great part of that Juriſdiftion, which the Seſſion hath now ; for 
they were Judges to Recognitions, Brieves 0F MortanceiFtiie,” Diſſaſine, Pur- 
preſture, and Diſtrictions tor Debts, Reg. Maj, lib. 1. cap. 5. num. 2. &- lib. 
2. cap. 74. quon att. cap. 52. & 53. lib. 3.cap. 28. And after the conſticuti- 
on ofthe Seſſion, rhey remain'd (till Judges to Perambulations, and Brieves 
were directed in Larine, for tryal thereof, and the reaſon hereof ſeems tobe, 
becauſe as the Civil Law obſerves ad arma curritur in finibus regwadis, and 
the fitteſt perſon for compeſcing ſuch Tumults, was the Juſtice-General ; but 
now the Sherifts.and Lords ot Seffion cognoſce ſuch caſes : And Ihavecauſed 
 raiſean Advocation from the Sheriff of T;vidale, at the inſtance of ſome Jed- 


burgh men, to the Juſtice-General, ex hoc capite, the Lords would not ſuſtain 
| the 


OMA UW) © 


the Advocation, but remitted the caſe back to the Sheriff, whom they found 
allo competent, fo that ſuch Brieves may yet be direfted to the Juſticegenes 
ralthough he have not a privative Juriſdiction therein. 

IE. I find the Juſtice: General.called the chief Juſtice it all the Regiſters, 
Annis 1637.and 1638. and the y_ Juſticiar, Aro 1 503-:The Juſtice 
Deputs werenot Ilimted to any definit number, but uſually were two, 
and have each a penſion from His Majeſty when they were conſtitute, by a 
Gift from him, which paſſes the Privy Seal only, and theſe were ſtill call'd 
His Maje##:es Juſtce-Deputs, and are not Deputs to the Juſtice-General ; fot 
elſe they could not ftin Judgement with him as they do, and in effe&t they 
have an equal power and voice with him 5 Burt when he makes a Depur, he 
ſhould notfit with him, nam delegatns non mul concurrit. And IT find Mr. A- 
lexander Colvil, call'd in his Gitt General-Juſtice-Deput, which is done to de- 
notat the univerlality of the Juriſdiction 3 And to diſtinguiſh them from Ju- 
ſtices in tht. part, ſuch as are theſe Noble-men and others, who have the pow- 
er of Juſticiary over their own lands. And in Birnies caſe, the Lords have- 
ing remitted him ro be tryed by the Juſtice-General and his Deputs 3 the 
Juſtice-Deputes declard.zthatthey accepted only of the remit. 8s meaning they 
were His Maffty's Juftice Deputs : And when His Majcſty directs any | etter 
to them, he direttsit ro'ouUr truſty and well beloved Cozen and Copncellour 
to our truſty and well beloved, our Juſtice-General and Jufiice- Depyts: 

Ofold, Ifmd there wereeight Juſtice-deputs. The Juſtice-deputs had form- 
erly the priviledge of being Preſent at the Counſel, which was very fit, bes 
cauſe marry criminal caſes comes 43n before' them, and they netain td ghe pri- 
viledge of being preſent at Parliaments: they were call'd; attornuati jafficieii, 
quon. attath. c. 61, © aſſis. R.Devid.c 1ttlss. By the I: Article of the, Regul- 
ation, 4. Seſſion 2. Par. Ch. 2. the office of the Juſtice-depurs is ſuppreſt, ad 
five 'of the Lords of Sefton are adjoytied to \the guiſtice: general, 
and juſtice-Clerk, four of the number being a Lxoruzr, :<xcept:/atjullice 
Courts, becau(e then the juſtices are divided, -and two may'be povy ey 
their preſent HdbitisScatlet, adorned with white; -and thisIfind-the Kings of 
old, had veſftcm purpuream ſed albi habens non nihil admix tant, Pexion. de mags- 


fer. Row. pus. 574. © Mrs rote are wel 

TV. The jaftice-Clerk has his place from Mis Majeſtyby a Gift, under £ 
great Seal, - with power to appoint Depyts, for whom #Aapmoriad og ra] 
and i5 called-in 'his Gift, el riownsnoſtra juifticidrie 5 bur wherher the JuGice- 
Clerk be a Judge or &'Clerk only,” has been. doabred-; and-that beiss , 
appears' riot only froth our inviolable -preſent cuſtom, wherein che. fs and 
and prefilles, when the jiiſtice general 3s -not preſent, and 4gkes /Precedency 
from the other jiſtice-deputs'y bur Ukewiſe bythe 47. A8. H,) Por. 1)..6: 
expences are ordained to be:moditietito the: party oleanted; by ;the Juſtice, 

Fuſtice-Cterk, and'their Deputs, -fedit.veſt,:that modibieatibn.of .expenle 

a judicial ſentence, atHeaſt, / 1s 4&us juriſdiBioniogs+ at <\ qperaIr tr 
14 potet per judicem & non per dtuharinm vel yefere wan; 21,4 [in 
As to the reaſon ofthe name of Juſtice-Clerk,it is received by Tradition, that 
becauſe clerici, or Church-men of old could not fitin Criminal Courts, ſeing 
the Laws gives them, Jaw, «16-yax7, a bloodleſs juriſdiftion,therefore they 
were aHowed- tonominata Clerk, who might repreſent themz who was there 
fore called, non clericus juiticiarii, the Clerk of the juſtice Court, but juſticia- 
rins clericus, yet this ſeems a groundleſs confCture, for in no Mnnicipal Law, 
could Church men fit upon Blood.and therefore could nor Depur, qui facit 
per alium, facit per ſe, and what neceſſity was there, for their having an 1n- 
tereſt in the Criminal juriſdiction, and to evidence that he was Clerk of the | 

Court : the Clerk who officiats, hath his place by Deputation from him, and 
| Ee 3 19 
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is*calted Deput tomy Lord juſtice Clerk; --nor could he deput Cletks, except 


ſtice-Clerk, upon that Court, ' after he was created an Officer of State :* bixttey 
ſolve this doubt, my Lord Keztowr, at bis admiſſion, 1s found, 'by 'A& of 


the Secret Council, tobe a Member, and oneofthe ju of the juſkice-Couft - p 


and to have 4 vore there, th&10. of Decem. 1663. and now he {its-in the Ji: 
ſtice-Generals Chair, when he is/ abſent. 2445 
The Juſtice Court have a Seal, which they append to publick Ads, -and'is 
kept by the juſtice-Clerk Deput. This Deput is admitted by: rhe juſtice clerk; 
by way of Commiſſion, giving himpowerto be Clerk to all-Courts, holden 
by His Majeſties juſtice-General, or Deput, or any having particular Commiſſi- 
ons; Ccither at Edinburgh, or elſe- where : And therefore no: juſtice Court, 
either in the Border, or elſe where, 1slawtul; except it be ſerved either by the 
Juſtice-Clerk-Deput, or any having Commiſhon from him.-: It ſeems; that- of 
old, the Writers to the Signet, did uſe to Write Criminal Letters,” without 
receiving Caution 3 but that is diſcharged by the 34+ A&:" 4 Par. Fa. 5. And 
now, though Writersto the Signet may ſubſcribe the Loetrers; yet the Tuſtice- 
Clerk-Deput canonly write the deliverance upon the Bill,.and receive Caution, 
and therefore he writes upon the Bill, ſoverty 73 found 5; $ {ubicribes the fac 
mine. His receiving Caution is likewiſe warranted, by the 78 .4@. Par. Ja. 4: 
V. The. Juſtices:are only judges competent to theſe Crates, which:are called 
plecita corone;the Pleys of the Crown, which are four withus, wiltul fire-raj- 
fing, raviſhing of Wemen, Murder, aud.Robbery,-or Rei i. Malcol. 2: cap 
T3. and theccgnition of theſe belongs not to Burghs leg ney 
other inferiour Courts, Lxor. attach e. 76. leguntur St. tHexx ©. 14, feming ef-. 
Forciata arfrone rapina & murdrem. Molineus in itil. Chreparis part: 1. c. 13, 
obſerves, thatin France, three Crimes belong to the cogtiitign of the High Ju- 
Kices, wilful fre,raviſhing of Women, and Murder ; noticafavy. other Judge 
tojudge thele Crimes, except they be particularly:Marranted by aGift 


 fromHis Majeſty, to that effect, Skeer: verb. Murder. : 
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he'were pripcipal Clerk.” But believe this invaſion, has been madeSy the gtz \ (| 


VI. The Juſtice Court has its Macers, in which they re not ſtented to a 


particular number 3 and though of old amongſt the Romans, a purſuer might 
by his privat authority and force, draw the defender before the judge, in,jus 
rapere, in jus trahi, which they borrowed from the Grdeiqns, as they did moſt 


of their Law, for Demoſthenes, their great Lawyer, tel in orat, %el eptrongas 


Te Tue of $5741 TVT6 var TRATE; 65 de Jie 79 10w07% Rec, Yet ordinarl ,. even the Gye- 
cianrhad their #9©2*9wvs, or Apparitors ( as the Romany \calld. them Y who 
were the ſame with our Macers, qui volentes vocabant negiuſgntes urgebent, The 
Mace uſed by theſe withus in the Juſtice Court, is an Iren. Rod, which was 
the ſymbol of power, as appears by the ninth verſe of the ſecond P/a/m. 
The Coroner was a Officer, who took inquifition.@f. Murders, in Corone 
popwlz, the Laird of Edam was the heretable Coron@ mm Scotland ; but this 
Office 15 ablolet now, except at Juſtice Airs, where th&/Coroner yet preſents 
all MalefaQors, and takes themto, and from Priſorks., 
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TITLE XVI. 
The Juriſdiction of the Juſtices over 


Souldiers, and of Military 
Crimes. ' 


When are the Puſtices Fudges to Souldiers, 

A Debate concerning Free-quarter. 

Haddo's Caſe. | 

Sometimes Commiſſions are | am for trying Souldiers, 

How Deſerters are puniſhed. 

Who were Fudges competent to Souldiers amongſt the Romans. 


on + UT © = 


L- A Lbeit Souldiersſhould be tyed by a Court-martial, for Crimes com- 


mitted by them, in a military Capacity, as deſerting their Colours, 
reſiſting their Officers, &s, yet when they commit other Crimes, 
they arelyable to a Tryal beforethe Criminal-Court. For as Voet obſerves, 
deliSfs militum ſunt vel communia, vel propria, lib. 2. de re milit. And thus 
French, and two other Souldiers under «ax in the Engliſh Gatifon of 
Leith, were put to the knowledge of an Inqueſt, for killing a Burgeſs of 
Edinburgh, albeit Myrgar, offered to repledge them, January 1662, and yet 
in 4-0 1666, The Juſtices would not proceed againſt ſome Gentlemen, for 
the ſlaughter, becauſe they were both Souldiers, but it ſeems the Crime 
ſhould have been tryed before the Juſtices, {ering the Crime, and not the per - 
ſons determine the Juriſdictions, and their Crimes was only a Combat, which 
is no ſpecifick Crime to Souldiers : and thisis conform to a Deciſion, Nov. 
1627. Where Captain Bruce having been purſued for killing Captain H4- 
milton, did petition the Council, ſhewing them that this Crime was committed 
in Flanders, and that he was afloilzied therefra by a Council of Wart, upon 
which probation the Council commanded the Juſtices ro deſiſt. But Sir W;11;- 
am Ballenden being challenged beforethe Council, for many Ryots and Crimes 
committed when he wasin the Weſt, they wonld not remit him toa Council 
of War, albeit that Declinator was proponed:Argni? 1667. And Militia Soul- 
diers were judged by the Juſtices, for Murder 'committed by then in the exe- 
cution of other Officers commands. the 3. of February 1674. | 
Il. The moſt conſiderable Military Queſtion, which I remember in all the 


adjournal Books : are firſt, that which was debated, 5. Decemb. 1566. The 


cale whereof was, ſome Welt- countrey»rhen had formed themſelves in an Ar- 


my, and were declared Traitors by the Council, and being thereafter beat at _. 


Pentland-hills, Captain Arnot, Major Mackulech, and others, were taken by 
ſome of his Majeſtics inferior Officers upon Quarter, bar being pannelled be- 
fore the Juſtices, as Traitors, it was alledged for them, that they could not 
be put rothe knowledge of an Inqueſt before the Juſtices, becauſe they having 
been modelled in an Army, and taken inthe Field fighting as Souldiers, they 
behoved to be judged by the Military Law, and by that Law, ſuch as get 
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 _ _Quarterin theField, are by that Quarter ſecured therein for their Lives, and 


The Furifdiflion of the Fulbices: 


cannot be hereafter quarrelled. To which it was replyed, that there can be 
no Quarter, but where there is a bellxm juitum, and it 15 not the Number, 
nor torm ot the Army, but the cauſe that makes beam jeitur, and publick 
Inſurre&tions of Subjects againſt their Prince, arerathet Sedition, than belluzr, 
and theſe Inſurre&tiong; being Treaſon, nonecan remit Treaſon but the Ki 

and therefore Quarter could not be equivalent to a Remifſion, but all the of 


. fe& of Quarter in this cale, is to ſecure theſe who get the (ame from preſent 


death” *To which it was duplyed, that all who get Quarter frotti any who 
are authorized to be Souldiers, are by that Quarter againſt that Authority 
from whom theſe Souldiers derive their power, and theſe who get the Quar- 
ter, are not to diſpute whether theſe Souldiers had a ſufficient power togive . 
Quarter, or whether be/um be juſtum or injuſtum, for that were in effeft to 
deſtroy Quarter in all caſes, and to make all ſuch asrake up Arms, fo be de- 
ſperat & irreclaimable z and the power of giving of Quarter is naturally inhe- 


* rent inall Souldiers, asſuch : and as the Council, without expreſs Remiſſion 


from the King,upon ſubmiſſion might haveſecured their lives,ſo might Soldiers 
by quarter,for they have as much power in the field, as the others at the Council 
table.2. Lawyersare very clear that quarter ſhould bekept,though given to ſub. 
jets, who are Rebels,Grotius /ib.3.Cap.19g. where after he hath fully treated 
that queſtion, de fide ſervenda, concludes,that fides date etiam perfrdis & re- 
bellibus ſubditis eF& ſervanda. And this hath been obſerved in the Civil Wars © 
in Hel/and and France, and by his Mafſty, and: his Fatter at home, during 
the late troubles. 3. Quarter is advantagiovs to the King, and ſoſhould be 
kept, for theſe who'are taken, might have killed his Majeſties General and Of- 
ficers, and by giving quarter to his enemies, he redeemed his Servants ; and 


If the only effe&t of quarter, wereto be reſerved to be a publick tryal, none 


would accept quarter. | | 
Notwithſtanding of which reply, the defence was repelled, and the Pannels 


condemned, and thereafter execute. 


The ſecond queſtion was, that which was debated in Hadadoes caſe, 16. 
March 1642. At which time that Loyal Gentleman Hadgo, heing purſued, 
for killing Mr. James Stalker, Servitor to the Lord Frazer, he alledged that the 
{aid Mr. T —_ killed in the open field, in a Conflidt betwixt the Cove - 
nanters, and Anti-Covenanters: All which Att ofhoſtility were remitted by 
the pacification. To which it was replyed, that the Pacification did only ſe- 
cure againſt Acts of hoſtility, which were done 7 furore bel/;, but this was a © 
privat Murder ; for the ſaid Mr. Jemes having been taken a Priſoner, Haddo 
did come up to him, and asked whoſe ſervant he was, and hearing that he 
was ſervant tothe Lord Frazer, he ſaid, your Maſters man is the perſon that 
I am ſeeking, and thereupon ordered to kill him, which was accordingly done; 
by which it clearly appears, that this wasa privat murder done in cold blood 
and upon premediat malice, and Mr-James Stalker, being a Priſoner, any who 
killed him, wasliable for his Murder, ex jure militari, and the pacification 
could no more defend the committer, than ifhe had gone into. priſon and kil- 
led a priſoner, or if he had committed a Rapt upon a Woman 3; likeas Mur- 
derersare expreſly excepted from the pacification, 2. Haddo was no general 

ron , and ſo could not give order for his; Execution; and 
ſo the | killing of the Defun& was not. warrantable by the Law 
of Arms. To which it was duplyed, that the Pacification did 
ſecure againſt all deeds whatſoever done upon the" Field, by perſons 
engaged in either party, without debating, whether the Deed was lawfully 
or unlawfully done, and the occaſion, and not the manner of killing, is to 


be 
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d as to the Manner, it isanſwered, that Mr. Jam: had never 
got any Quarter, and ſo was not a Priſoner of War ; and therefore might 


been killed by ey > ws Cot pry ou 
other. But the trath is, the ſaid Hadgo did command that Party, which was 


equivalent to his being.a genegal Perſon ; 'and = = Boar ro did ex- 
preſly except Murders,yet they behovedonlytobe edof ſuchMurders, 
as had no contingency with the Tronbles, nor were occalioned by them: 
this Debate was not decided, but was remitred to the Parliament ; and that 
worthy Gentle-man executed, for ring in Arms agdinft the Eſtates of Par- 
liarnent. TT cis Foy SOR 
HI. I find, that there was a Commiſſion granted by the Parliament, in 
Anno 1644. to two Baillies of Edinburgh, to fit, and hold Juſtice Courrs, u- 
pon ſuch Souldiers, as were Run-aways, and that-upon this Commiſſion; 
James French was condemned by them, for running away from his Collours, 
contrary tothe A& of Parliament 1644, and was hanged accordingly. From 
which, theſe Obſervationsmay be made, ' x. That the. Juſtices arenot- Jiidges 
competent to Crimes, that are meerly Military. © 2. That we have no.ſtand- 
ing Law for executing Run-aways, tefice the Martial Law ; nor was 
this Inditement founded npon any Law, except the At of Parliament 1644; 
which is now abrogated.3.' It is obſervable, that one Mr. Alexander Hen- 
derſon, as Procurator Filcal, ' and not his MHeſties Advocat, was here Pur- 
fuer. From all which, it ſeems ſome-what-ſtrange, that this Proceſs ſhould 
have been inſert in the Adjournal-Books: . Jp 
IV. But albeit Deſerters were here puniſhbt with death 3 yet +egulariter 
milites gregarii, Or liſted Soyldiers, . are only puniſhable in time 
with Degradation, and in time of War, with: Death, - becauſe- the hazard is 
then greater, /. 5:4. 1.f,de-re milit. - and by that Law they may be kille& by 
any man. /.2.Cod. quando liciat. wnic. &c. But this arbitrary killivg is 'not + 
now in uſe, as Voet de jar. wilitat. wery: well obſerves, if Sapetior ' 
—_ their Charges, they commit Treaſon, 4.2. f.ad leg. juh- majeſtc wid. tit: 
Trealon. | _TEY -Sh7-4 
V. Conflantine, having extinguiſht the Office of Fns Pretorio, who 
was the fans Judge in al Military Caſes, The FR þ militnz lacceeded, 
and were. ſole Judges of all Crimes-committed by Souldiers, borh-in Civil, 
and in -Military Caſes; and if Souldiers bad offended; the civil Magiftrat 
might have ſecured, but he was obliged to remit - them,” cum elogio, to-their 
own Officers; 4. g. f. de. cuſtod. reor. vid. tit: C. de re wilit: 
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TITLE XVII 
Advocations of Criminal Cauſes. 


Advotations defined. | 

No Advocation from the Fuſtices. 

How Advoratios are raiſed from inferior Courts, and the Forms thereto 
relating. 

The —_ Reaſons of Advotations examined. 

Whether the Fuſtices are proper Judges to their own competency. 


\A WW © ww 


L Dvocation is the away-calling of an intented Cauſe,or purſait, from ati 

inferior, incompetent Judicatory, to a higher, atd more compe- 

| tent ; and is the ſame thing with us, that rec#ſatio judicis, was with 

the Raman, and isby the Doftors, call'd 4dvocatio, or evoratio, which is by 

them defined to be, - litis pendentis, coram mferiore wr abſqut prove> 

catione fatt4.tranſlatio. Guil. lib. 1. obſ. 41. #ih. 7. andis founded upon tp. 
wt noftrum de appel/. &+ l. jud. ſoloitur f. de jud. 

HE: There is no Advocation raiſed of Putfnits, intented before the Juſtices, 
but if there beany deſign of ſtopping a purſait depending before themzthere 
vferh tobe a Petition grven into the Lords of Secret Council, who, if they 
find the deſire of the Petition juſt, will ordain the Juſtices to ſtop af farther 
procedure, or will remit the inquiry to ariy other Court, asthey did in 2 
purſuit, intented at theinſtance of the Earl of Caithneſs, againſt ſome Vaſlals 
of the Earl of Sutherland, which they rope, 25 to the Earl himſelf, and or- 
dathed his Vaſlals to be puirſixed before his own Regality-Court: fometimes 
alfotey ordain Aﬀeſſorsto the Juſtices,fo that there 1s never a Cariſe formally 
Advocat, from before the Juſtices ; #tbeit thoſe Courſes, and Repledgiati- 
onsbe equivalent to Advocations. 

IH. Advocations may be raifed from inferior crintinal Judges, by 'the Lotds 
of Seſſion, as in the caſe of Theft-boot, before the Sheriff of I:verne/ſs, and 
Advocart by the Lords, becauſe of the intricacy of the caſe ; albeit, it was 
alledged there, that the Lords were not Judges competent, in ſuch Advoca- 
tions, becauſe they could not be Judges to the Crimes purſued. To which 
it wa$ anſwered, that _ could not be Judges themſelves, yet they 
might remit the porfore, to who were z Evert as Brieves raiſed, 
for ſerving a perion Heir, may be advocat to the Lords, who may remit the 
caſe ro anotheg Inqueſt : But Durie obſerves, the 9. of January 1629. that 
Kincaid of Wariſtoun, craving that the Proceſs againſt him, Ge ſhoghter, 


might be advocat by the Lords, to the Juſtices, becauſe of the ignorance of 
the Barron-Baillie, or elſe that they would grant Aſeſſors; the Lords con- 
tinued the Dyet, till Application ſhould be made to the Council, bur if the 
Council would not interpole, then they ſhould do Juſtice therein, by remit- 
titip the fame to the Juſtices, or otherwiſe. But Advocations in criminal 
Caſes, are ordinarly raiſed by the Privy Council, who have'the moſtnatural 
power in ſuch caſes. 


Advo- 


/ 


Advocations are raiſed upon Bills, and the Letters paſsthe Signet of the Sel- 
fron, if the Bills be paſt by tha Lords of Seſſion 3 jo the Rncil, if the 
Bill be paſt by the Lords of Council. 

This Advocation muſt be execute by a Meſſenger, and a full Copy muſt be 
given of the Letters, asin other Summonds ; for in effeft, an Advocation is 
a Summonds, and the Dyetsin Advocationsare peremptor, as in all other Cri- 
minal purſuits: Neither is the Advocation given up toſee, as in other Crimi- 
nal Purſuits, at the day of compearancez and therefore a full Copy ſbould be 
giver, to the end, the Defender may beready to anſwer. Thepurſuer of the 
Attion muſt be cited, and _ from whom the Adtionis to be advocat, 
muſt be 2lio cited, to the , he may defend his own Juriſdictions andif 
both theſe be not cited, the Advocation will not be ſuſtained. 

When the day of compearance comes, if the Advocation be raiſed before 
tte Seſſion, it is called before the Sefſion,and if the reaſons of Advocation be 
found relevant, the Cauſe is remitted to the Juſtices ; but, if that Advocation 
be raiſed before the Council.it is called before the Juſtices, and they are Judges 
to the relevancy of the Reafons, and both Purſuerand Defender, muſt prove 
all that they alledge inſtantly, | 

The Advocation of a Criminal Purſuit, doth contain the Reaſons upon 
which it is founded, as in civil Adyocations 3 but though ir civilibes, the 
Riiſer ofthe Advocation will be allowed to add a Reaſon, thovgh it benot 
libelled, which iscalled an ciked Reaſon; yet that isnot allowed in criminali- 
bus, becauſe all muſt be proved inſftanter, and the Defender is not able ts 
prove his Anſwer inſtantly, ifhe know not what is the Reaſon, which he muſt 
anlwer, whereas, in civilibus, he will get a Term to ptove his Anſwer, to 
the eiked Reaſon, | 

IV. The ordinary reaſons of Advocation, are, 1. Confanguinity, or Afﬀini- 
ty within degrees deſcendant, viz. couſins german, or nearer, for whatever is 2 
ſufficient reaſon rocaſt a Witneſſe, ſhould ( in myopinion ) much more be {uf- 
ficient to decline a Judge, ſince there may be penury of Witneſſes, fo that the 
Witneſs challenged may beneceflary ; whereas, jifa Judge beſuſpe&, he may 
be fupplied by another Deput, or a Superior Judge ; and a Judge may by him- 
ſelf, ruinea Cauſe, which one Witneſle cannot do ; and though we have no 
expreſs Law for this, yet the Lords incline ordinarly to ſuſtain this, and parti- 
cularly in the Moneth of December 1676 Roſs contra ( olledine, where a De- 
creet was turned into a Libel,becauſe pronounced by a Nephew, albeit it was 
therealledged, thar by the 212. A& 14. Parl. F. 6. a Brother, Father, and 
Son, were only to be declined as judges : for that Statute relates only to the 
Lords of Seſſion, who, becauſe of their great Eminency, and Truft, are not 
to be as eaſily ſuſpefted as inferiour Judges. 

It may be doubted, whether the Juſtices, or any of them, may be declined 
as within Degrees deſcendant ; for though they muſt now de Senators of the 
Colledge of Juſtice,yet they fit not there as ſuch, norare the Juſtice generahot 
Juſtice Clerk alwayes of that number ; bur yet I think, that ſince the Juſtice - 
Court is a ſupream Judicatory, in itsown kind, and that this reſpe& that is 
put upon them,js, becauſe of theiy eminency,and preſum'd integrity, that there- 
fore they being the ſame perſons, ought to have the ſame priviledges, and the 
Juſtice general, and Juftice-Clerks being ſuperior in order to the Lords of Sef- 
fion, who are Juſticiars, ought at leaſt to have as great Truſt : Bur thouzh 
the Admiral be a ſupream Judge alſo, yet it may be donbted, if this Statute 
ſhould be extended to him 3 becauſemen of meaner parts may Officiat there. 

It may bealſo doubted, whether this Declinator againſt Fathers, Brothers, 
and Sons, ſhould extend tothe ah, 72 2-4 Affinity, as well as thoſe of Con- 
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ſanguinity, ſorhat a Father, orBrother in Law may be declined, and thou 
the Lords lately would not decline 'one of their number, though Brother 
Law to the purſuer 3 yetit may beargued, thatalbeit Acts of Parliament muſt 
be ſtrictly interpreted, yet where there is a parity of Reaſon, and the words 
may in propriety admie of the extenſion, there the extenſion isto beallowed 1 
butſo iris; that here a Brother'ih Law, is to be ſuſpeted, and a Brother in 
Law, is in propriety of ſpeech, a Brother ; Likeas, ſince Wicnefſes may be 
caſt upon the ſuipition of Aﬀinity z why may not Judges ? eſpecially ſeing 
in the Startite x 621. againft diſpoſitions made by Bankrupts : and in the opi- 
nion of Lawyers, degrees of Affinity, and Conſanguinity are till equiparat, & 
io wiſe are wein this point, that a purſuite, at theinſtance of a Procurator-fis- 
kal, was Advocat upon this Statute, becauſe the Procurator Fiskal wasBrother 
tothe Judge, thougt: he was only purſuing retione officii,and had no intereſt 
himlelf, and exprefly renounced all intereſt in the purſuit. 28, Jannary 1629, 

Whether this ſtatute is to be extended to unlawful Relations ; ſo that a 
Baſtards Brother,cc. may be declined, vide, my obſervations upon the Statute 
I621. 

Another reaſon of Advocation liketo this,is,that one of the members of the 
Court is purſuer 3 as for inſtance, the purſuite is at the inſtance of one of two 
| Sheritt-Deputs, before his own colleague : habet quippe Sorietas jus qudaddan 
fraternitatis in ſe |. verum ff. praſociovid. & inſtante de offic. deleg, i rep: 
Poitr. de appe!. and that noneſhould Judge where the colleagues purſue bue 
that the purſuite ſhould be carryed away to another Judicature, is appointed by 
a Stature in France, Anno. 1560. but we have nofuch Statute, and one col 
leagye with us, may be witnefie for another, and why not then Judge. 

A third realon of Advocationis, that the Judgeis luſpect, as if he had grven 
partial counſel, or if hehas repelleda juſt ce,or as being ſevere, above what 
the Law allows. 4. That he 1s incompetent, the caſe purined being only pro- 
per tobe tryed by the Juſtices as being one of the four Pleys of the Crown, 
viz. Treaſon, Murder, Fire-raifing, and Raviſhing of Women; but ſometitnes 
though the firſt Libel have inferred Treaſon, as in the caſe of Peddies, Jannary, 
x667. yet if the Purſuer willreſtrict his Aftion to damnage. and intereſt ; but 
will delert the dyet as to the criminal purſvit it may be ſuſtained. 5. Thatthe 
caſe is very intricat, as ina purſuite of Theft-boot, which was Advocat from 
theSheriff-deput of [xverneſſe, eo ex Capite. 

Members of the Colledge of Juſtice alſo pretend, that they cannot be put- 
ſned before any other Court, becauſe this would draw them from attending the 
Seſſion, but the AF. 39. Pa: 6. 2. M. whereon this is founded, ſeemsonly to 
hold in Removings, ſo that no Action concerning Removings, ſhould be Ad- 
vocat, but in thele caſes, viz. deadly feed, where the Judge ordinary isparty 
or the defender a member of the Sefſtion;and yer, de praxi, that part of the Sta- 
tute isextended to all Advocations:but they cannot Advocat from the Juſtice- 
Court. 

If the cauſe be Advocated, the purſuer of the firſt Libel, which is Advoca- 
ted, muſt find caution de ov, to inſiſt in the purſuite, elſe the Juſtices will 
deſert the dyet, which caution is neceflary, becauſe the Judicature before which 
the caution was found, is altered, and neither the purſuer, nor his cautioner 
are bound to infiit before any other Court. 

The defender likewiſe of the firſt cauſe, and who raiſed the Advocation, is 
oblidged to renew his Caution, that he will under-ly the Law, elle the Juſtices 
will impriſon him. 

Theraiſer ofthe Advocation muſt intimat tothe purſuer of the principal cauſe, 
that he hasrailed an Advocation, to theend, thatthe ſaid purſiter may be ready 
toinſiſt at the day, to which the Advocationis raiſed, and when the Procu- 
rator 
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rator Fiscal, is the purſuer before the Court from which the Bae c cis Advon- FM 
raiſer of the Advocarionſhouſd | | 


inritnar to His Majrfties Advocir,wo 
rr Gur yocat tf the Juſtice- 
The Office of both 


ted,” the raiſer 

the end he ma rap to inſiſt: for his 

Court, what he ror-fical is in wr: 

being to purſne «ſw dior phblicam. 
V. Theold cuſtom was( as fore we Reg 3 atih Lords of Seffion jad d 

all the Advocations, which wete ſes,from Inferiour Judg- 

es, even to the Juſtice Court ;and deb icious Lawyers do yet hold, the, 


the Juſtices cannot judge, whether they be,competent Judges in cauſes Ady 
| ay from Inferiour Crnunal Courts, but that the” Lords f'% fSeſſion ſhouts 
cognoſce, whether the cauſe ſhonld be cat and ifthey ary the reaſon 
of Advocation, that they ſhotld tethit the to be tty&d by the Juftices, 67 
remit the tryal wes Court ah ir a3 Advocated ; if the reaſon of 
Advocation be not tdevant : for TE atpalcnte, that the Juſtices 
ſhould beJudges of their owh competency ut nce RO are ſupreain 8& 
foveraign Judges, 'a$ well as the Lords of Seffion, and Jultiges are 
now many, and are Lords of the Seffionalfo, it ſeems reaſonable, t 
hould be Judges to _—oe Sr dag bs: ly ſitice theſe reaſons of 
Advocation rp very fy dipupon RY the Coane Ly, nd 
cannot be well judged, bur bj fachas un d that ay exaQt 
inſtance, I have ſkeh an | Advocation raiſed of a Libel in the caſe x Cs Treafon 
from before a Lord of Regaliries Coutt, upon thisreaſon, vi viz, that race 
"of 'the accuſation was for drowning a Coal-hei ugh, which BT 
law, tothe which crime of Trezlon. Noſe but, the No ces were 
cortpetetit. In which Advocttion theſe poib ah ne 
Whether Lords of Rt we Pgnto 
were Judges to oh, founded 1 LOT 
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Letrers bear, that the reafons are to be feen, A yn Cocks = he 
and immediatly upon the Advocation, caution is found in the books - ad- 
once, and -, ar the Joſtices,and the Juſtices have been in con- 

t ging ſuch reaſons. 

And whereas i it Ls. alledged, that though the Lords of Seſſion are not 
Judges to Critnes 3 yet the caſe of corhpetency, in the matter of Juriſdition 
s tneerly Civil, and ſo jr would ſeem proper to be judged by the Lords,c- 
ſpecially finceit is not juſt, that the Juſtices ſhould be Judges in their own 
catiſe. To which it may be anſwered, that f thobgh this caſe be Civil, yet it 
has ſo neceſſary a contitigency with whatis cnininal, as I have obſerved, at 
they ought not to be divided, fince or Lords of Seſſion are Judges .com 
terit to Advocations, wherein their 0 Jariſdition is controverted; W F 
- wow this be denyed to the e Jallices, who are a part of therh(elyes, 2nd ſach 

Judges are abovelſulpition, Eſpecially ſince they can gain nothing by 

ik Juriſdition, 
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TITLE XVIII 
Of Inquiſition. 


i The nature of Inquiſition, and when it is competent. 
2 The King and Party may purſue ſeparathy. 
2 Citations, ſuper inquirendis, when competent. 


I Hen a Crime is committed, the Council, or the Juſtices, did of old 
take a previous Inquiſition of it, by examining Witneſſes, and 
taking ſuch other information, as they thought fit: And theſe de- 

poſitions, and examinations, are called informationes by the DofQors ; bur 

though they may examine Witneſſes, before the intenting of a criminal pur- 

ſuit : yet after it isonce intented, the Juſtices found the 8. of Jarnary 1672 

that, they could not examine Witneſſes 3 for the Inquiſition ends by the 1n- 

tenting of the purſuit, & «bi incipit accuſatio deſinit inquiſttio. 

The Dodtors are very profuſe on this ſubje&, but I ſhall only excerpt from 
them, what is moſt fatrable to our forms and pradtice; they define Inquiſiti- 
on to be an Information of the Crime, taken by the Judges own authority, 
& ex officio : and they divide it in a general Inquiſition, which is taken of the 
Crime 1n general, without taking notice of any particular Informer, or De- 
fender. And a ſpecial Inquiſition which is taken againſt poor perihn.of 
whoſe guilt they are informed. By the Civil Law, no Judge could proceed 
againſt any privat perſon, without an accuſer z for Inquifition was by that 
Law, an extraordinar remedy, and no recourſe could be had to an extrordi- 

remedy , till accuſation, vvhich was the ordinary remedy, 
were firſt tryed. But by the Canon Law, Inquiſition was de- 
clared to be an ordinary remedy : and all the Dotors conclude, that gene- 
rally, a Judge may now, by the pradtice of Nations inquire, ex officio, 1n all 

Crimes, Farin. de inquiſit. que. 1. num. 10. which is conſonant to our Law; 

by which the Counal, or Juſtices, may inquire into all Crimes, without 

vvaiting for an Accuſer, vvhich is done vvith us, vvithout cita- 
tion of the party, or other formalities : but nothing can follow, till after infor- 

- mation betaken, an Inditement, or Summonds be raiſed, which is followed 

according to the ordinar rules. But yetTI think, that” the Judge ſhould not en- 

quire, or take-any prro_ tryal, even in our Law, where an accuſer offers 
to infift; except he has juſt reaſon to fear colluſion, for or recurrendum cif ad 
extraordinarium remedium dum locus efÞ ordinario : and albeit Inquiſition be 
declared by the Daftors, to bean ardinary remedy, yet it is only declared 
ſo, to the effeft, that a Judge may inquire, without any accuſer, and that the 

Inquiſition ſo taken, be not ipſo jure null ; burnaturally, every man ſhould 

have liberty to purſue the privat wrong doneto himſelf, which may be prejud- 

ged, either by the vvant of [nformatjon, or Zeal of the Judgeordinar.and 

{ometimes by colluſion ; And thus I have ſeen many Decreets, of Inferiour 

Courts, vvherein the Defender vvas by collufion, fined at the Procurator-fiſ- 

kals inſtance, reduced by the Lords, and not ſuſtain'd by the Council ; vvhen 

it vvas alledged, rhat the party vvronged appeared, and offered, to purſue, but 
it yvas notadmitted. And albeit, becauſe of the vvrong vehich is done tothe 

Te a Judge may likevviſe inquire : yet he vvho isprincipally vvrongd, 

hould beallovyved to be chiefin the proſecution. And therefore, albeit the 
Council 
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Council may in publick Crimes, where the peace of the Countrey is chiefly 
xerned, take Precognition of it, and ſtop Accuſations, raiſed before the 
Mfiices , at a privat parties NMtdnee, Stfey IT inthe purſuit, at the 1nſkance 
of the Stranaver men, againſt the Earl ot Caithneſs. And others for Fire- 
raiſing, and Depredationg, in 4»gyi? n$684 yerthey refuſe to ſtop Accuſati- 
ons, and will notgratt precognmnens pSvatMurders, or ſuch like Crimes, 
where privat perſons are priilcigally wronged, except the rigout of Law re- 
quire ſore abatement- hor EALONEES 
11. It appears alſo, that Purſuits at his Majeſties inſtance, are only ſubſidiary 
Ft T. Pa?.n3.caps 140» by which AG © iSclear, that Crimes may be paniſh- 
ed at the Kings Majeſties Inſtance, it no privat follower appears, and 7. 6. 
Parl. 11. cip. 76. Where it is Statute, that the Thefurzr, and Advocat; 
may purſe ptivat Crimes, although the Patties be filent, or wouldagree. 
From which Ads,two things may be carcluded, 1; That of old ir-wasdoubs- 
ed if the Lnnte puslue privat Crimes, without an Accufer. 2. That 
Purſuits at bis Majeſties in{tanee, for privat Crimes, are yet only fobfidiary, 
and allowable, if parties be filens, or collude. Which Difſtin&tion, doth in 
my opinion, ſolve that great Debate amongſt the Dottors, wtraum accnſatio cef- 
 / oy inquiſitionen. | 
ota, That albeit by theſaid AQ, itis Statute, that the Theſaurer, and Ad- 
vecat; may putſue withoue gancourſe of the Party ; yet de praffice, the pur- 
fait is only raiſed at the Advocats inftance.ahd fo the Particle (4nd ſeems to be 
diſunttive,as end is very oft iii the Civil Laws and it is probable;thara purſtir 
at the Theſaurers inftence,would be ſuſtain'd,without concourſe of his Maje- 
ſhties Advoerat, if the Advocat ſhould refuſe his concourie. - | 
_ HE. TheDottors conclude; that 4 Judge cannotenquire ſummarily, #eceſ- 
Ne ft int, wel indicia; vel delator, weldiffamiatio ayeriant viaw inquifitioni, for 
elle every Judge might diffame the beſt and moſt innocent men, at their plea. 
ſbre, ſo that if a Judge have not ſome rift for his Inquiry, I really believe he 
3s purtiſhable in our. Law, for putting 4 perſon to lnquiſirion for a Crime, 
& ſit jadicandus eft ex eo capitebut the nahee of theJudge muſt be very clear- 
ly proved it! that caſe, | 1 | 
Of old, Judges did appoiiit Deletors, who might inform, denuntiatores di- 
cibaritur 3 but of late, this imploymenc dothbelong to the Fisk, & ejies fon- 
dicis: And by our Law, to his Majeſties Advocat, in the Joſtice-court, and 
to the Fiſckal, in inferior Courts, and they may purſue, or informin Inqui- 
ſitions, fre pena calumnie quid teſſet in iis ſuſpicis calumnis ex eo quod denun- 
cinnt ex officio. 


the 13, AB. to. Par. Je. 6. Charges ſuper inquirendis, ate 
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bur % is a miſtake to think, that by that Ad, the King, or other Judges,ca- | 


not examine rtjen; without a formal Praceſs 5 for the of that AR, is 
only rodiſcharge the denouncing met-Rebels tpon ſuch Chatges, without 
previous Tryal ; and yet if the Officers of State, or at leaſt Four ofthem 
concur; it would ſeemthat by that AG even ſuch Charges are yer lawful. 
And where the King, or Magiftrat bas previous infermation of Crimes latent, 
it were againſt the Intereſt of the Common-wealth, that they ſhould trot be 
allowed to cleat themielves of theſe, by particular Interrogators; 
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TITLE XLIX. 
Of Accuſations, and Accuſers. 


The difference betwixt an Accuſation by way of Summonds, and an Indite- 
mwerxt. 


ht” 


Who may accuſe, by our Law: | Y--| 
A Minor cannot purſue without the conſent of his Tutors and Curators. Sy 
In what caſes a amen may purſue. | 
Whether a perſon excommunicated, or at the Horn, may purſue. 

amons perſons rannot purſue, ' and who are ſuch. 
her moe Crimes may be purſued at once. hot 
The Purſuer muſt find caution and be puniſhed, if he be calumnious. + : 
The Purſuer muſt aliment: \Þ} 


L [Hymn eas is taken ( which is not neceſſary, but is ſtill arbitrarf® 
withus-) the party is either impriſoned, and then he is proceeded 
againſt -by way of Inditement, or he is ſtill ar liberty, and then he is proceed 
ed againſt by a-formal' Summonds, Inditement cones from the French 
, 5 deferre nomen alicujus, and by the Law of Englarid, it. differs OIThy”: 
Accuſition, in that an Inditement muſt be always at the Kings.inftance, and ig 
bur a Bill, and the preferrer _ - no oy bmp rhe Ty 
uponany penalty,  exceptithere PIFacy, ©i t. ai; Angl. ver of 
enditement. ' But anInditement with' us,” is a Scedute containing the ft 
on ' given:to the Defender, ſo called, asSkeer ſays, from the Frenth'word: © © 
dif tu? what fayeſt thou?. for after the Inditement is read, the Judge agks the 
pannel what he can anſwer to itz andit differs only from a Libelled Sam- ©: 
mondsn that it beginns thus. A. B.. Ye are indited and accuſed, that albe- +. 
it by the Laws, &c.'yet, ye, &c. orthus, foraſmeikle, as by ſuch particular -+ 
Ads of Parliament, &c. Murder, &e. is prohibit, and the pain declared ro, + 
&e. yet you, AB. did upon the 27 day, atleaſt Moneth, &c. And it is 4:4 
writ only by the-Jaſtice Clerk, withour a Bill, and paſſes not the Signet, not - 3 
needs it be executed with the Solemnities requiſite in Libelled Summonds by 
Meflenigers in ordinary Crimes, and Heraulds in Treaſon, but may be given 
by the Clerks Servantz"as was fonnd ina purſuit of Treaſon, purſued by way 
_of- Inditement againſt 'MackuVoh, Gordonn, and others, 5. December 1666. 
it needs not likewiſe theſe, inducias deliberatorias, allowed to ſuch as are at 
liberty,,and are purfued by a libelled Summonds, but a day er two is ſufficient 
and ſometimes they may be purſued without any time to be allowed; 
for this procedure is in effe& & fame with that Inquiſition ſpecially treated 
of by the C:villians. - Þ 
There is likewiſe this difference betwixt an Inditement, and an ion, 
that an Inditement properly is a Libel raiſed at the Kings inſtance,$: notat the 
inſtance of any privat perſon; for in Accuſations,or Libelsraiſed at the inſtance 
of privat perſons as purſuers, there muſt be a formal libelled Summondsunder 
the Signet, ſo cap. 1. R. M. 1b. 1. num. 7. & 8. It is aid, that and Mur- 
der by Inditement- belongs to the Juſtice, "becauſe there the or his Ad- 
vocat purſues, but where a certain accuſer appears. purſuit upon Crimes 
may be- intented before the Sheriff, and” Skeez upon that Chapter, and like- 


. 
. 
A -* 
: Cc» 
- . - % W - _—-- - 4 4 © Ws py a o-ow- Se 


T4 


oO ow Gun ww DL 


. 


. 
- 


wy of Accuſations, and Beeuſers, 


wiſe upon the 2. cap. num. 2. David Stat, 2. does obſerye, that all Criminal 
Accuſations arecitber by. an Inditement, or by a certain Acciiſer; and from 
this difference ariſcth; that other difference, that-crimer per indiGameilan, is 
only purivable before the Juftices, which js clear both byte forecited places, 
and the wholetrat of the Books of R. M.Byr this laſt differenceis now . obſo- 
let,] for of late before the , Sheriff, or at inferior Courts, MalcfaCtors may be 

rived either by a libelledSummonds, at the inſtance ofany particular Accu- 
-y or at the inſtance of the Procurator-hiskal, by way of lnditement ; which 
pradique is moſt reaſonable, for_it were againſt the Intereſt of the Common- 
wealth, that Sheriffs, and inferior Ju whoſe great Duty, and chief Im- 
ployment itis, to avert to Crimes, ſhould not haveliterty to purſue, without 
the: concourſe of an Acculer. 

It is indeed the Intereſt, of the Common-wealth, »e crimina maneant impuni- 
ts And therefore in Crimes. which ; immediarly coticern the welfare of the 
Statez ſuchas Treaſon, Seduon, 6c. every man may be an Acculer, but it is 
likewiie th.e ad vantage of every privat perion, that it ſhall notbe lawful toeve- 
ry malicious Enzmy, upon t!.e pretence .of a publick good, to troub'e and 
vex luch again't whom ttev carry, malice, upon a pretence of acriminal purſuit, 
and rhretore according tothe Common-Law, in privatis delifdis non admit- 
tebatur ad accuſandum, nifs qui fuam ant ſuorum injuriant inſequebatur : and 
Farinac. \tates ſuorum injuriam,. tO extend, «ad quartam gradim, and it ſeems 
to be extended with us within degrees deſcendant,and that every perſot; may 
not in our Law, pur.ue any privat Crime, appearsfrom the former Chapter. 
1 ; A Minor may not by the Civil Law accuſe, without the conſent of his 
Tutors and Curators. .. And whereit is ſaid, .4. 4. R.M, 6. 2. that a Major 
being ot lawtul age, be way accple, ic infinuats, that Minors regulatly cannot 
_. And ſvitableto this, the Juſtices refuſed to grantpfocels, at the inſtance of 
Willie Unphray, aga nt John Mel/drum, becgu/e "the faid William was Vii- 
ncr, and had no legal concourſe, -29.of July 1597, which is foubded npon 
moſt ccnvincing Realon, for Mivors may by jIl governed youth, and impru- 
dence, either purſmnng injuſtly ſuch, as are moſt innocent, of elſe by manag- 
ing unwiſely the criminal Purſuit, if it were competent to them, they might 
prejudge both themſelves and the Common-wealth, in ſuffering the Deferider 
ro be cleanſed by a Verdidt. - After. which Abſolvitor the Defender conld not 
be again brought to a Tryal, _ nor would the Minor be reſtored againſt the 
Sentence, and yeta Minor may crave at the Bar, that the Juſtices would al- 
low him Curators, ad lite-, which defire, the Juſtices will grant, 24. Jaly 
1602. Sper'e contra Bannatine. : G 

IV. A Woman according to the Civil Law, could not accu'e in no caſe, 
except where ſhe was reverging the injury dore to berlelf, Husband or Rela- 
tions; and in the former Chapter itis ſaid, that a Woman can accuſe none of 
Fellony,,. except, in ſuch particular, caſes, which appearsto be by the 5. 5hap. 
»#1.8.theMurder of her own Husband, quza #*: 7 earo fierunt vir & uxor, 
- &:N.g.it.is'generally ordained,that a Woman may be allowed to purſue atiy 
injury done to her own Body. From which we may generally conclude, 
that. ſhe may purſue, ſ#am ſed non ſuorum injuriam, wrongs done to her 
ſelf. but not wrongsdoue to her. Relations. | 

V. Whether a perion atthe Horn, or excommunicat, may puriue, appears 
to be debateable, for the one opinion it may be alledged,that ir is for the Ad- 
vantage of the Commion-Wealth, that Crimes remain n6t unpuniſhed. - 2. Cis 
vil Rebellion, or Excommunication, ror /ol/unt jura ature, amongſt the 
chief whereof, Lawyers eſteem the Hhberty of oortibng the Wrongs done to 
Relations, and much more the Wrongs done to ones lelf, in his perſon or 


Gg good 


of =7Y Mm Y « k oy _ 
o . 4 'S . \ 
bo & 
4 a 
22 | w : 
5 A 
« 


224 Of Accuſations, and Accujers. 

£ ood name. 3. Such asare Rebels for civil purſuites,02 poſſunt impunt offers 
4; and therefore it appears moſt reaſonable, rhat they ſhould not be debarred 
from purſuing Wrongs done them; for if a perſon at the Horn, could not 
purſue the Wrongs done him, then any perion might injure him at pleaſure, 
ſeing the fear of Purſuit, and the puniſhment depending thereupon, is that 
which ordinarly overaws the Purſger z but on the other hand, 1t may be al- 
ledged, that, 1. By the 11. cap. Stat. Will. Theſe who contemnthe Statures 
of the Church, ſhal not be admitted to accuſe. 2. It is a Rule in Lay, 
that fruſtra legem implorat qui contra legem peceat, 3. A perſon at the Horn, 
is by che Engliſh Law, alwaysand oftentimes in our Law, faid to-be our- 
lawed,and to be outlawed,imports the loſing of all the priviledges of Law ; 
and in our Law, they are ſaid, nor habere perſonam ſtlandi in judicis. Nor 
puts our Law any diſtin&ion betwixt Civil and Criminal Cauſes : for recon- 
ciling which difhculty, it may be alledged, that there isa diſtinction betwixt 
the being outlawed for a Criminal or Ciyil Cauſe, and that theſe who are 
denounced Fugitives upon any Criminal accompr cannot be purſued till they 
be relaxt, which is incontravertedlytruein our Law; ſeing if a perſon be de- 
nounced for not finding Caution for his appearance, to underly the Lavy, 
he will not be admitted to propone any Defence till he be relaxt;but though 
a perſon be at the Horn for a civil Cauſe, it appears moſt unreatonable.that 
becauſe a petſon is not ableto pay agreat Sum, for which he is denounced, 
that he ſhal nor therefore be admitted, to defend his own innocence againſt 
a Crime laid to his charge. It ſeems likewile reaſonable, that ſome diſtin i- 
on ſhould be made, betwixt a Purſuer and a Defender jn this caſesfor it ſeems 
unreaſonable, that he who accuſes another for a Crime, ſhould debar himfrom 
ſelf-defence, though the debarring him from purſuit, be not ſo unfavourable; 
and npon this account, ina caſe betwixt Ninjex Spence and Hefor Bannatine, 
the Juſtices found, that the Purſuer in a Criminal parſuit,could not by Horn- 
ing debar 2 dafendendo, the perſon whom he himſelf had called. It may be 
likewiſe alledged, that though the King's Advocat may debar a Pannel from 
his defences, when he is at the Horn, that no privat party can, ſeing they are 
not prejudged by the Rebellion, as the Fisk is ; but this laſt diftin&on, is ra- 
ther reaſonable than legal, and therefore I mention it rather as a good over- 
ture, than a ſtanding Law. 

VI. Infamous perions cannot accuſe, according to our Law, and what per- 
ſons are accompted infamous, is particularly ennmerat in the foreſaid 11. cp. 
Stat. Willielm. 

a Infames dicimus ommes illas perſonas eſſe, qui pro aliqua culpa dammantur 
notabil:. 

2.Et omnes qui chriſtiane legis norman abjiciunt, &' Eccleſiaitica atuta contem- 
aunt 5 omnes fures, ſacrilegio. 

2. Omnes capitalibus criminibus irretitos, Sepulchrornm violatores, Apoitolo- 
rum, Succeſſorumque eorum &* Reliquorum Sanforum Patrum, libenter, violantes 
Statuta. 

4. Et omnes qui adverſus Patres armantur, qui in omni mandi parte, infa- 
mia notaniur. 

5, Similiter inceituoſos, perjures, homicidas, receptatores malefaForum ; a- 
dulteros, raptores; maleficos, de — fugientes ; & qui injuſta vel in- 
digne ſibi petunt loca teneri;, autſacre Eccleſe auferunt facultates 5 & qui accu- 
ſant, & non probant, &- qui contra innocentes principum animos, ad iracundi- 
am provocent, © oxmes qui pro ſuis ſceleribus, ab Eccleſia expelluntur. 

6. Et omnes quos Eccleſiaſtice, & ſeculares leges infames pronunciant : Item 


ſervos ante legitimam libertatem abenntes, publice panitentes, bigamosr, 
© Ones 
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drines quri noi ſunt integrs corpore 5, qi ſanam mentem non habent vel intelle- 
Gum, qui furiofi manifeit aniwr. 

7. Hi omnes ſupra dif, nec ad ſatros ordines promoveri debent, nec ad accu- 
ſationem, vel 1 eftimonium admitti. 

VII. A perſon accuied, was not oblidged to anſwer of old, hut for-one 
Crime in one day, except there were ſeveral purſuers, quoniamw attachiamen- 
ta, cap. 65. by which, accumulation of Crimes was expreſly unlawfull, ſed 
hodie aliter obtinet,for now there is nothing more ordinar than to ſee five or ſix 
Crimes in one Summonds, or Inditemenr, and to ſee one accuſer, purſue ſe- 
veral Summonds 3 and yer ſting criines are of ſo great conſequence to the De- 
fender, and are ofo great intricacy; it appears moſt unreaſonable, that a De- 
fender ſhould be burdened with more than one defence at once ; and it ap- 
pears, that accuthulation of Crimesis intented, either to lzſe the fame of the 
Defender. or to diſtrat him front his Defence. | 

VIII. To the end that perſons may not be unjuſtly purſued, the Civil Law 
did appoint two remedies, 1. That the purſuer ſhould find Caution to inſiſt 
2. That he ſhovild be purſued, as a caluminator, if his purſuit was found to 
be malicious. As to the firſt, the form amongſt the Rowars, was, that the 
accuſer was oblidged, deferre nomen rei apud pretorem atq3 ſe inſcribebat libells 
judici porretto vel in codire public”, quarela depoſita cu inſcriptione ſubſcribebat 
& ad talionis peanam ſe obligabat incaſumcalumnie. Inſcriptionis formula ap- 
paret, I. 3 f. de accuſ. Conſulibus illis, die illo epudpretorem illum Titins pro- 

feſſus eſt ſe Meviam legem Fulia de adult, ream deferre quod dicat eani, cum Seio 
in civitate illa domo illins, menſe ills, conſulibus illis adulterium Commiſiſſe. 
Which inſcription was only necefſat in atrocius, but not in lighter Crimes, 
new illa de plano diſcutiebantur, |. levia f. de accuſ. but in ſome caſes. the 
neceſſity of inſcription was remitted, even in atrocious Crimes, as when a 
Woman, ſuorum injuriam proſequitur & parentes filii necem & ? contre And 
generally, where the purſuer could not be purſued for calamny, he needed 
not, inſcribere, becauſe, inſcriptions wete only neceſſzr, to the end the pur- 
ſuer might be puniſhed, if he were found guilty of Calumny. - Nor were theſe 
inicripcions neceſlar in Reconventions, & antesategoriis, becauſe, in theſe,the 
purſuer intended riot to calumniat, but only to defend himlelf, by recrithina- 
ting the purſuit. | | | 

The inſcriber was, according to the Civil Law, oblidged to find caution, ſe 
perſeveratur wm in accuſatione uſq; 4d ſententiam, |. 7. ff. de accuſe. the reaſon 
whereof is by one of the Greek Scoliaſts ſaid to be, « wn wxtpes 15 xeThy jug 
w40624;u 71 facile quis ad accuſationem per evrrat.Suitable to this, our Law has or- 
dained, that the putſuer, when he raiſes a Criminal Libel, ſhall find Caution 
to inſiſt, in the intented purſuit; and this Caution is found, either by the Cau- 
tioner enaCting himſelf in the yn Books, which Actis to be ſubſcribed by 
him, orelſe if the Cautioner be abſent, he ſeridsa Bond, bearinga clauſe of 
Regiſtration in the Journal Books, which is accordingly therein Regiſtrar 5 
this C:ution was firſt appointed by the 34. Af. Pa. 4. Je. 5. by which, the 
Juſtice Clerk is oblidged to take ficker ſurety, that the purſuer ſhall bring 
back the Criminal Letrers indorſed, and execute : but the Caurioner is not 
oblidged with us ( as he is by the Civil Liw \ that the purſuer ſhall inſiſt, and 
the penalty appointed by that AR, is. an Earl, or Lord, twothouſand Merks, 
a great Barron one thouland Merks, a Ferme? five hundred Merks, an unlan- 
ded Gentle-man two hundred-merks, a Yeoman two hundred Merks : Butof 
old, acculcrs behoved ro find Caurion to infiſt, Reg. Maj. cap. 1. l. mum.6. 
and if he cannot find a Caurioner,ir1s (aid there, that his Oath may be taken, 
in all caſes of fellony,and the reaſon given, is, leſt too much ſeverity, in ex- 
ating of Caution, deter the proſecution of apublick Crime : and it may bg 
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of the privat party: yet he 15 not oblidged to find Caution, naw.in e0. Py : 


reſumitar calummnia: yet the Advocat in our prattique, dath ordinarly. oblidge 
"i informer to find Caution, elle he refuſes him his concourte, --. - - - +... 


If the acculer be found to.have beeh calumnious, or as our Kew terms Ie, As 


in the wrong, he isblidged to pay to the party,an unlaw.of ten pounds, Je  - 
'2. Par, 6 tne And if there be moe deeds than ove, he is. liable jm _ £20 
Pounds; and likewiſero pay the Defenders expences, A# 78. Pn edn & 
Which AQss, ſpeaks only of not, prevailing, though there be no malice; and 
though there be no probabilis #anſa "wt but if their purſuic be found to 
be-maliciops it is arbitrary 20 the Jultices, to inflict what puniſbmene they © 
pleaſe, cicher in that ſame { tence,wherein the Defender is abſolved, or upon _ + 
a ſeparat EiJl, or purſulite 3 az alſo, be is by the, Juſtice :conſtantly ordained ta © 
pay what damage, ardintereſt, or expence the Juſtices pleaſes, doth ro the 
parties, and to 5 
rator fiſci non preſumebatur calunmioſns; yet ſi procurator fiſalis #ahyimnrioſe 
inſtjgat j#dicem ad -inquirendum, tenttnr in dawure aJione injyiqartm & cevires 
mari debet,l. wniverſt C. uhicawuſ« fiſcal, &c. And accordingto the opinion of © 
the Doftors, hodie & juJex &procurator fiſci affe@ate comſequentes erimen exs © 
trao-dinarie ſunt puniend;, _ | 

. TX. The Juſtices ordain, that becaule many poor perſons were maliciouſly, 
or ignoranty impriſoned, - that the Magiſtrats of Edimburgh ſhould:impriion 
none, but where one ſhould find Cantion, in the Books of Adjournal, ts in- 
ſit againſt them, and to aliment them 5 and that they ſhould appointa Pro- 
curator, dwelling within Hg, to whom the Juſtices might intimatawhen 
they deſire the purſuer might mſiſt. the 5. of . July 1661; which ſhould be 
done, and exped yery ſpeedily 4 and for this end, the Biſhop was-appointed 
to yiſit the Priſonevery Friday and Wedneſday # 7e,u zemuve,,* colergret jud- 
cart. Baſil, 21. de, Cuitodoreor. 


ea the 
c Afſizers. And albeit, according to the Civillaw, :Procye * 7 
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PTIT.LE XX 


Of Advocats and Procurators, 


1. Whether « Proeurator fbouldbe admitted for tht Purſuer in his abſence, 

2 His Majeſties Advocat way depwte when be is Purſuer, be has alſo othet 
Priviledges. k 93.1 | 

>. In what caſes Procurators are admitted in defunte. 

4. What Oath of Calsmny is allowedin Criminals. 


"FT" He Dodors make. 8 difference, inter mplicem allegatorenr, who can only 
| propone what is notour, as thatthe patty Tited is'known to be licks 
TD ' .-- & procuratorem, who muſt have a nandat, and- may propone decli- 
b nators,or dilators; & deferrſorumr txwocentia, who not only can propone dila- 
&E tors, but may likewiſe defend; & Advocates Jemper' reywtatur defen 


or, 
R þ necdy.no inandat, butihis Gown is his warrand, and yetiri Criminals ok 
= haveaProcvratory.. +. pin ood >. bh OD I FS RBIG 
ll | ogra to the —_— — —_ pur- 
ſe; nor Eiult. $. ad vFtonin f.' de pabl; jad. but by the Law 
Nations; a Procuritor admitted > ren op pena tabiohit is how 'ta- 
ken away,' which was the reafor the” Pur rlonel preſeiice ws F 
Clar. 1m queef, 145 N./29: the Devender wnuti "ſti be preſent, »e jaditinne 
reddatair-elaſorinm; © OMNI we. > 294 | 
Wuh:us, 'Procuratots are admitted for the Purſuer, and yer this appears 
not to. want difficulty; for if the ' Defender ' ſhould deſire, that the Purſtier 
ſhould {wear the Libel, thedyer would defert, if this were refuſed by the 
Procuratof, and: though i=-Civilibs;, 4 day tay berakeri to produce the Puy- 
ſuer, to give his Oath of Calumny, which Oath of Calumny is the ſaine thing 
we call (wearing the Lige! in Criminals,yet ſcing all Cfiminal dyets ate pererhp- 
tor, ſo that there catinOt be a day allowed to the -Purſuer to ve his Oith, it 
were unreaſonable bur he ſhould 'be preſene, for ale the Defender is'preclu- 
ded from a very great advantage; ſuch Wrhe Parſuers Oath of Cal vhy, 
which if the Purſter himſelt vvete: preſent, whd refuſed; ho purſuit d 
be ſaſained at his inſtance, likeds;1it the Parſher-werepreſent, it might be re- 
ferred tb tis Oath, that he the'Wirneſs Deed, or that he knew the 
Defender to be albi;-by all 19it vvouldſerni,the Purſer ſhould ſtillbe 
preſent'z yet this vvasexprefly ed, 4 Angiift, 1652. Where Ballindal- 
loch, wvas purſuing Fobn (rant; bur there i4t-vvas anfvvered that Balindak 
loch vvas one of the Purſuers himſelf, and the'Remanent vvere his Servants; 
-- WM. Albeit the Kings Advocatbe Purſuer in moſt caſes, yet he uſes ordinar- 
I ly to conſtitute-a Deput, vvho ſhonld produce # vvyritten Warrand under his 
E ovyn hand, elſe cannot beadmirted, and this D@put ' cati deſert a Dyet, 
: though his Procutatoty do not inſtruct him vvith'a particular povver for that 
effect; 59: November - 1638. Mr. George NorvelProcurator for Mt. Fohr Rollo, 
which is conſtantly the opinion ofthe Dofors, 
Gg 3 His 
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230 Of Advbcats and Procurators. 

His Majeſties Advocat uſesnot to purſue a Summonds of Treaſon, vvithout 
a ſpecial Warrand under his Mafeſties hand, ora particular order from the 
Council, vvhich he ules ro produce ante omnia, and 15 (till marked by the 
Clerk, asmay be ſeen in all adjournal Books, bur particularly in the caſes of 
the Lords of Ochiltrie, and Balmerinoch. 

His Majeſties Advocat, with us examines Parties, atid Witneſſes, before 
the Procels be intented, which-he doth upon pretext, that he may thereby 
know how to libel exactly, and tothe end he may not vex parties, if he find 
no ground for the purſuit 3 but many learned Lawyers, have always thought 
this procedure dangerous; for his Majeſties Advocat is ſtill a party intereſted, 
and ſo ſhould not be allowed to deal with the Witneſſes ; for thereby he 
may ſtrain from them what otherwiſe they would not depone. And ifin 
our laſt Reformation of the Juſtice-Court, it was found that the Kings Advo- 
cat ſhouldnot make the Roll of Aſſizers, becauſe he is too much intereſted, 
much leſs ſhould he for the ſame Reaſon, be allowed to examine the Witne(- 
ſes, ſince that is not allowed to the Advocats for the Defenders, 

Advocats with us in Criminals are called Proloquutors. 

3. No perſon ſhould Plead or Conſult in Reduction of Forefaulture,with- 
out leave granred by the King, AZ. 135. Je. 6. Parl. 8. But in other Purſuits 
of Treaſon, no Advocat is obliged tocrave a Licenſe, and even the foreſaid 
Ad is abrogared, AZ. 38. Parl. 11. Ja: 6. Which grantsonly liberty toplead 
in all Treaſons purſued before the Parliament : but by the go. AZ. Parl. 1 1: 
Ja+6. Advocatsare allowed before all Courtsto plead, without licenſe, and 
power Is granted to Judges, to compel them ro plead in ſuch caſes, and the 
former Reſtriction has been founded upon C. felicis de perit. in 6. where to 
plead for Traitors is diſcharged, iff concedatnr licentia. - 

When Advocats aflift Fannels, eſpecially in Treaſon, .they nſe to proteſt 
that no eſcape oftheirsin pleading, may be miſconſtrutted ; fince what they 
fay, 1s rather ratione officii, than ex proprio motu, as we ſee in Belmerinochs 
caſe ; and it were hard to be ſevere in ſuch caſes to Advocats, fincethey are 
accuſtomed to much freedom, and are oftentimes tranſported by the heat of 
oppoſition, and zeal to their Client, nor would men have any to engagein 
their defence, againſt ſuch purſuits, if this liberty were not allowed, and it is 
agianſt reaſon not toallow it, where they are forced to plead, as they ordi- 
narly are in caſes of Treaſon, and yet if any Advocat will defend his own 
Eſcapes againſt Authority, he may be puniſhed by Deprivation, but his pu- 
niſhment extends no farder, even where he ſpeaks Tregſon, as was found in 
the Senat of Savoy, Cod. fabr. tit. de penis defin. 19. 

By the Civil Law Procurators were admitted for the Defender, where the 
pain to be inflicted was not corporal, for the reaſon why perſonal preſence was 
requiſite, viz. That the Defender might undergo what was inflicted, did here 
ceaſe, and yet with us, the defender mnit ſtill be preſent, even where the pain 
to be inflicted is pecuniary, ſuch as in cutting of green Wood, ſtealing of 
Bees, &*c. Pecauſe the Certification of the Letters with usisſtill to compearto 
underly the Law, under the pain of Rebellion, and hath not thoſe Words ad- 
joyned, 9 to ſhow a reaſonable cauſe, which being added in Summonds, for ci- 
vil Cauſes, is a ſufficient Warrand, forthe conſtituting a Procurator. 

Noblemen, likewiſe might by the Civil Law,and the opinion of the Doors 
compear by their Procurators,but this is not allowed with us. Procurators 
might likewiſe by that Laws, be admitted to propone the incompetency of the 
Judge.even in the caſe where there is a Statute appointing the Defender to 

compear perſonally, which ſhould much more be allowed with us, 
where 


—y 


Of Admoeats and Procurators, 231 
yvhere there is no ſuch Statute, but vvhere this neceſſity is impoſed 
by-the-will- of - the» Letters-3.g/e. tit. 42..in crimin. num 13. 14. Farin. 
de var.queſt. 99. num. 168. and yet I have ſeen thoſe who killed 4rm- 
ſtrong the cuſtomer, outlawed, July 1668. Albeit it was alledged, they 
dwelt within the Regality of Aznaxdgle, and fothey ſhould be repledged, 
which was repelled; becauſe they were not: preſent 5 yet the reaſon might be, 
becauſe the Juſtices were Judged competent, eo caſ#,and the repledgiation 
was a priviledge, with which the Lord of Regal might have diſpenſed, 
and ſo/was competent only to him, and tb the defender, who ſhould'have 
compeared, in onmnem eventum._ - 

Procurators are allo allowed to-propone excuſes © meds a mandato, 
ſt excuſationes ille ſunt faFi, & neceſſaris, as is ſickneſs, impriſonment, Ge. 
ſed ad allegandum cauſas probabiles, &- neceſſarias abſentis, iuch as the want 
of a ſafe conduQt, requiritur mandatum ; quia abſens iis renunciare poteſt, & 
non conſtat de ipſms ypluntate, niſi per mandatum, which diſtin&tion, I think 
unneceſlar ; becauſe it is always preſumed, that the defender would willingly 
have himſelf defended ; and with ys, a Mandat is not neceffar, if an Advo - 
cat be imployed, for his Gown is his warrand : and where an Advocat is 
imployed, I think, the Cautioner may be admitted, albiet he hath no warrand 
quia qui ſatiſdat dicitur hubere mandatum de jure. Farin. ibid.part. 2. num, 283. 
and the Cautioner defends himſelf, eo caſx, ſeingif the reaſon of abſence, or 
Effoinzie (as wecall it, be found releyant, he will not be unlawed, and where 
a Mandat isneceflar, with us, which.is, where an Advocat is not imployed ir 
miy be doubted, if the Mandit: ſufficient, if ſubſcribed only by one Nottar 
where the party cannot write, - which th it be ordinarily ſuſtained, yet 
it would appear, tht .eo caſ, it. ſhould be, ſubſcribed by two 3 for the Attof 
Parliament requires fwo Nottars, and four Witneſſes, in all caſes of great im- 
portance 3 yet ſeing qu#liber levis probatio abſegtie ſufficit, it would appear, 
that quodlibet mandatym hic ſufficiat. |  _ 

IV. Albeit where-the purſueris a privat Pexſon, he is obliged to ſwear the 
Libel, yet vvhere the Kings Advocat purſues, he is not obliged to ſvvearthe 
verity of the Dittay-z becauſe he purſues only, ratione officii, but I find, in 
the ſame Decifions, that the Advocat isnot obliged to depone, vvhether the 
party hath given partial counſel, the ro. of denſe 598. Advocatis contre the 
Laird of Dalgety, nor yet todeclare vvho is his informer,the 20. of April. 
1599. Advecatss contra John Connel, and others, but this ſeems unreaſonable, 
ſeing the Defender ſhould not be prejudged,by the intenting of a purſuit, at the 
Advocats inſtance 3 and j#re netwralz, the purſuer or informer, vvhich is all 
one, ſhould not be a Witneſſe, nor canit be knovvyn vvho is purſuer, vvith- 
out the Advocat declare: it 1s alſo a, great encouragement to unjuſt purſuits 
that any perſon may inform at random, without being knovvn, and the in- 
former is liable in damnage, and intereſt, ifhe inform vvithout any ground, 
even though the purſuit be only raiſed in the name of His Mafeſties Advocat, AF 
78. Parl.6. Ja. 6. but if the Advocat may conceal lavvfully the informers 
name, then the Defender is precluded from all theſe juſt advantages. This pri- 
viledge of the Advocats not ſvvearing the Libel, ſeems to be founded upon 
the opinion ofthe Doftors, vvho contend, that Procsrator ex officio non tene- 
i#r preſtare juramentum calwmnia, Gail. obſ. lib. 1. obſer.88, 
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TITLE. XXL 


Of Libels, and the Forms of Proce & } 
thereto relating. - d'x55 Lioteng 


A Libelis a Sylogiſm: | | 
It ought to corndeſcend Pn? and place. 
Whether the Bualities libelled may be paſſed from. 
The Stile of a criminal Summonds, an Teditement:” 
How a criminal Sammonds ought tobe execute. | "3 
Whether a perſon who is baniſhed, my ſafely appear before the day, in the 
Citation. : | 


75 Howcriminal ATions are to be called, and the Forms thereto releting. 


I. Libel is generally by Lawyers thought to be a Syl ogilm, wherein the 
Propoſition ( as we call it ) -is fo) upon.the Law, and though 

; _  . the Propoſition be oft-times goon conceived thus, that albert by 
ſeveral Als of Porjument,, 003m 56. he 37 Tefly fo D. tc. 
Yer it is more regular. to he particular Ads, . whepenpots t EX 
tion is founded. The Subſumptiort of the Libel, is the Thatter of Fa 


* 


£C% 


ſhould condeſcend upon the Atters Natnes, and Deſignations, and upon the _ 


place where the Crime vvas committed, either expreſly, as the Houſe of ſuch © 
a Man, or per eoherentias, as Lawyers ſpeak, ,as that it, was done near ſuch 
2 Hill, Water, Se ©: 5. hs es SH, Ow 

IT. That the place muſt be de , is expreſly required, 1. libellorum f.de 
_ «ceuſ;, Burt whether the Day, or Moneth muſt be expreſt, is more controver- 


ted; andby the Formula, expreſt in the former Law, the Place and Moneth, 


are necefſar, and to that Formwla, is there ſubjoyned, thir 'words,. eqs diem -- 
neq: Eoram invitus comprehendet, but according to the opinion ofthe Dofors, 
if the Defender compear, andcrave that the Purſuer ſhould expreſs the Day, * 
becauſe he offers to prove, 4/ibi, when the Judge ſhould force the Accuſer to 
expreſs the Day 5 forelſe the Defender would be precluded from proving his 
Innocence, Bart. in l. is qui rews, ff. de pub. Jud. But though in Hat cale the 
Acculer is obliged to expreſs, yet he is not obliged to prove the ſame 5 be- 
cauſe the Expreſſion thereof is not neceſlary,for the relevancy of his Libel,but 
only for the clearing of the others innocency, Beyer. and /3b.. 6. Confil. 61. 
As alſo, if the Purſuer can upon Oath depone, that he doth not remember 
the Day, and that he does not omit the ſame maliciouſly, ce caſs, he is not 
obliged to expreſsthe ſame, Clar,, q. 12. n#m. 13. But the former difficulty 
in this caſe ſtill remains, which is, that - the Defender loſeth the benefite of 
this Defence, and is prejudged by his Accaſers ignorance, which ſeems to be © 
unjuſt : And therefore Cook 7. rep. Calvins cale obſerves, that an Indite- 
ment ſhould be moſt curiouſly, and certainly penn'd, and by the 37. Stat. 
Hen 8. the Day, Year, and Place muſt be inſert. By the 89 Ch. qson. attach. 
t'"eſe ſeven areto be expreſt, the Names ot the Parties, Day, Year and Place, 
Cauſe of the Complaint, and Damnage. According to our Law, either the © 
Crime 7 
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other caſes, where: the c Doan Lopnate ime, we, uſe to Libel i in the 
rof the Moneths, Weeks, 


Moneths of My, i Ions Tat Qr ONGe) 
of the ai 3" Konas, fo TS the. Day, is not found 
neceflary, as in the caſe of obe Hay, was tound.the 5 of November 1612: and 


hkewite:upon the: 3: of Ju/y16 15. de Deane, Theft, was foundreleyant 
though: neithes awe ad Fnor the marks of the Goods : 
And iin:my; Loid:4reys = th Fil found it not neceſſary to conde- 
ſcend, even UpomtheMonerhy nary. Caution, allowed the Defen- 
ole tq 189 DOG. that quora,  lome 
particular Dayesat thele Moneths, he was 446, ap queed;;theie, the <a 
willnot be relevant; nor he, paſle- there: the. the krqmderet 
but will get en prey ont ir Vo ny ,.1t one, ſhovl outs 
ſedof- killing aman, in the Moneth 1 the. Street of Edinbergh, 
en | 
do depoas; 


he-might alledge;| that que ed,the ry Sn .be wasat Loniox, quod, 
by , Ke. AN if the Vicheſſes' 


the Libel.cotes/to prohati 6 Pp96.40y of het dayes 
= x <ariner wor, Alch ali the L OM 
nconvidh;; For:tbonghthe purſuer;aceds. not: condeſcend u i 
the Wiariclles muſt eondelcand. upon, ir, ir Ga TIRES alibi is oo | 
proved; but otherywayes it may b Cpntroverted , yyhether Libel 
relevhht, bearing.4n the;general, che, = of the Crime, but not conde- 
ſcendngupon: the particular manner;3 a5 tori ifit. ſhould be ſabfumed 
upoh the Acts 3 foreſtalli regrating, thatrhe Defender did foreſtal, 
but:did:not _ Fes vg i as 4h from yvhom the Corns 


vvere:: roar 
upon the. ; 8 $61 pr, 
in, mp! opitioh,oregelariter,, 
ed/3/::hecaule 16; the GEBIY ca 
ces; and the aſlizeſhould be conſtantly. j e of the matter of Law, the 
Parinel;ſhouldbe put oft:ro-ahe. knowl of .an._ inquelt, upon irrelevant 
Crimts;:all which were abſurd; yen: ge ſome Crimes, ſuch as, fore- 
ſtalling, and regracing, in which. 10 BY 4284S to libel che Crime; withour 
cofdeſcendingrupan the particulars, Aa nah it is declared by the 148 
A& Pas 12+ Way: 7:6, that a-Libel, on, regrating,or. fore ſtalling, 
in-the-general ſhall be relevant, i beping cande nding _ time, and way 
ofcommitting. the:ſare.. And, accordin y, upon VI L I. Jane 1596. a Li- 
bel againſt Towing: ap hg] fox fore- g was found relevant, though it 
condeſcended nog apon the,particular penſons agaiaſt whom this Crime was 
commited ; And it may be-debajed,. that a perſon, being purſued for com- 
mon. Ulfury, if. thas Crime of GOmmSS g Ulury,may be {uſtaifed . withour, any 
particular condeſcention, becauſe both the relevancy, and probation is referred 
tohis own Oath, and ſo he is not precluded from any detence, but fince it” 
wasneceſlary by a particular Law in "egrating, to appoint the Libel to be found 

H re- 


er. ſhould not condeſcend 
the Ga was... committed 3. and 
Thould 'be_ particolarly ſublam- 
thou debated before the TJuſti- 


23+ Of Libzls, end the Forms. 
relevant upon that general, it ſeems to follow, that regularly the particular 
way, and manner muſt be condeſcended upon ; elſe that particular diſpenſa- 


tion had not been neceſſary. Whether a concluſion be neceflary 'in Criminal 
Libels, is likewiſe debared amongſt Lawyers; ' but the common opinion is, 
that it is not, becauſe though in Civil caſes the purſuer'may- crave more, or 
lefle, than what is due to him, yet inCriminal, ether the penalty is determi- 
ned by a Law, which the Judge muſt follow, though it be not craved, or o- 
therwiſe the pain is arbitrary, and there the ver cannot'by his petition 
determine the ſame, but muſt leave it to the Judge, /. 1.F. quorum ff. ad $. 
C. turpil. 1. ff. de privat deliff; I. ordine ff. ad municipalem,and in the form ſet 
down 1. 3.f-de accaſatii, by Paxlus,'there is no concluſion expreſt, bur. yer 
with us, there is alwayesa conclafion in every Libel, though it be general,and 
I perceive that moſt of the praQtitioners are of opinion, that at leaſt a gene- 
ral concluſion ſhould be added. 

III. Whether a Libel being libelled qu«/ificatz, the purſuer may paſſe from the 
quality, has been thus determined by Lawyers, that if the quality amount to 
another difterent Crime, it canhot be paſt from, bur if the quality amount on- 
ly to anageraging circumſtance, it may be paſt from. As forinſtance, if the 
purſuer Libel upon the A& of Parliament, whereby murder under truſt, is 
Treaſon, and ſubſume that the Pannel is guilty of murder nnder truſt, in fo 
far as the perſon murdered, was fatherto the murderer, if when the caſe is 
to be tryed, the purſuer ſhould declare, that he inſiſts againſt him as a Mur- 
derer ſimply, becauſe he is not ſure to prove, that the perſon killed was fa- 
ther : I think eocaſ#, the purſuer could not ſo reform or declare his Libel,for 
that makes the Crimes to differ, the one being Murder, the other Treaſon,and 
the Defender was only obliedged to ny him to defend againſt Treaſon, 
and finding that he was ſecure, as to the crime libelled, heneeded not 
other defences, or raiſe exculpations for that effe&-; but theſe qualities whi 
amount only ro qyoatns may be paſt from, as was decided, 11. Noveav. 
1672.For Aj man avingpurſued Cernegyof Newgate for oppreſſion conform 
to the 25. At 4. Parl. K. F. 5. becauſehe had em him, who was a Magi- 
ſtrat, in theexerciſe of his Office, the Juſtices having found, that thepurſuer 
could not in the conſtruftion of Law be repute a Magiſtrat, becauſe he had 
not taken the Declaration, it was thereafter alledged, that the Libel being only 
founded upon the foreſaid Statute conceived in favours of Magiſtrats, and the 
concluſion being againſt oppreſſion, and not againſt —_— the purſuer,could 
no more inſiſt upon that Libel, which was lled, for the Juſtices found, 
that the beating any man, was a Crime, and the purſuer might inſiſt againſt 
the Defender for beating him, ſince his being a Magiſtrat was only an ing 
circumſtance : Yet this ſeems a hard deciſion, fince the propoſition of the Li- 
bel, did not bear, that beating was puniſhable, nor did the concluſion bear, 
that at leaſt the Pannel was puniſhable for beating a free Liedge: and it this 
were univerſally allowed, alternative Libels were unneceflary, and this would 
occaſion much looſene(s in Criminal Libels, whereas Lawyers treating of Cri- 
minal Libels, have laid it down as a principle, that i» criminalibus non licet 
vagare, and the Crimes of oppreſſion, and beating,are different. Nor can it 
be denyed, but that a privar perſon differs from a Magiſtrat,ſo that this quali- 
ty made the perſons, the Crimes, and the wedinm concludendi to differ. 

IV. For the better clearing of our cuſtom in theſe caſes, I have ſet downthe 
form both of the Criminal Letters, and Criminal Indictment now in uſe with 


Us. | 
A 


a -_ 
—, 
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HARLES, 8&c. humbly meand and compleand to ws, by our Lovits, A; 
the, Relif, B.Sifter, Daughter, and. neartit K.inſ-woman, © C. as Mr: 
wth the remiment Kin of nmquhile Main, Servant to the ſaid C. and our 

right Truity and well beloved Counſellor, owr Advecat, for our intereſt in the 
matter under-written upon Liſtoun, without any juſt cauſe, Offence or Injury 
done to him, by the ſaid umquhile Main, having” conceaved a deadly hatred, 
and evil will againit hin, with an ſettled aroſe and reſolution to bereave hine 
of his Life, one way, or another, lately, wpon the laſt day of where the 
2id Main was in quiet, and ſober manner for the time, expeFing no harme, in- 
jury nor Purſuit of any perſon, "but to have lived under Gods Peace, and ours. 
And the ſaid Liſtourt being bodden with a great Batton, or Rung in his hand,and 
with Knives and other invaſive Weapons, firi# npbraided the ſqidMain with 
Words, alledging that he was a common T hief, and had follen, &c; And there- 
after, becauſe the' ſaid Main had purged himſelf of that Calumny, and ſaid he 
was 4s honeſt a Man as himſelf, he thereupon ran andruſhed the ſaid Main ( being 
an aged man of 74 years of age ) to the ground witder his Feet, ftruck him iu the 
Head, Craig, Showlders, and fide, with the ſaid Betton, lap upon. bis Breaft aud 
Belly with his Feet and Knees, beat him upon the Heart, and thereby broke, «nd 
bruiſed - bis whole Tntrals, and Noble-parts, thereafter heaſed and drew him by 
the heels, off the ſaids Þ ands, by the ſpace of aquarter of « Mile, #04 low Vault 
in, Kc.. and impriſoned him therein, tanquam it privato carcere, he being itt 
the dead-thraw : ther, within three honys after his impriſoning in the [aid 
Vault, the poor aged tran dyed of the ſaidsStroaks and Hutts ; likees,to ſuppreſs 
the Murder, the ſaid Liſtoun with his Complices, + buried him int an obſcure pla 
in the Night time,&- ſw4 the ſaid Main wes ſhemeflly, and cruelly mur, 
ſlain, and ſecretly buriedby the faid Liſtout, and his Complites, 4nd he'#s Ark 
and Part thereof, committed wpon ſes puropſe;' and'proviſion, and forethought- 
felony, in high and manifeit contempt of our Aathbrity and Laws, in evil exams 
ple of others to commit the likes, if ſwa be, OUR WILL IS hersfore,. &c:; and 
in Our Name and Authority, Command and Charge, ' the ſaid Liſtoun; com 
mitter of the ſaidbarbarons Murder,” in manner foreſaid, tocome and find ſuffies> 
ent Caution, ſurety toour Juſtice-Clerk, 4nd his Deputs, afed in our Books of 
Atjonrnal, that he ſhal compear before the Juitice, or his Deputs, to underly the 
L aw for the ſamen in our Tolbooth'in Edinburgh, o# the day of '** 9:51. 
#1 the hour of Canſe, wnder thePadn contained in our Aits of Parliament, aud 
that ye tharge him perſonally, if that he canbe apprehended,” and failzeing theres 
of, at h1s dwelling houſe, and by ofen Protlamation, at the Mercat Croſs of the 
Head-Burgh of the Shire, Stewartty, or Regality where he dwells, to come abidl 
find the ſaid ſoverty ated, in maninty foreſaid, within ſix days next after hebeis 
charged by you thereto, under the pat of Rebellion, and putting im to the 
Horn, the whilk fox days being by-pift, and the Soverty not being fownd, thdt F: 
immediatly thereafter denounce hit ebel, and p#t him to'ouwr Horn, and eſe heat 
and inbring all his moveable Goods, to our uſe, for his Contemption, and cauſe 
Regiſtrat thir our Letters, with the Executions reof, in the Books of Adjournal, 
within fifteen days thereafter, conform to our AZ of Parliament made thertatient, 
end if he find the ſaid Soverty, imtimation being always made by you, to ws, of 
the finding thereof, that ye Summond an Aſſize hereto, not exceeding the Number 
of 45 perſons, together with ſick _—— as beſt knows the verity of the Pres 
. | 


miſſes 


"Xs; 
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miſſes, whoſe names ye ſhall receive in the Rolls, ſubſcribed by the C nm 
or either of them,ilk perſon under the pein of « 100 Merks, as ye will anſwer tous 
Ex deliberatione. 


The form of an Inditement 1s thus, 


AN INDITEMENT. 


Or ſameikle as the abominable, vile, and filthy vice of InceiF, being ſo adi- 
ous, and detaiteable in the preſence of Almighty God, and bythe ſame eter= 
nal God, his expreſs word lo clearly condemned; T herefore our ſoveraign 

Lord, out of his godly Diſpoſition, and Leal, by divers his As of Parliament, 
expreſly Statute, and ordained, that whatſoever perſon, or perſons, commits the 
ſaid abominable Crime of Inceſt, ſhall be puniſhed to the death, 4s the ſaids AF; of 
Parliament, in themſelves proports : Notwithſtanding it is of Verity, that the 
ſaid A.B* being married with his lane! Spouſe, Danghter to C. moſt ſhamfully, 
but fear of God, or reſped# to our Sovereign Lords Laws, has given the uſe of 
his Body to D. his Wifes Siſter, inthe Moneths of in his and her jour- 
nexing, betwixt the Burgh of Edinburgh, and the Town of Elgin, and withivs 
the ſaid Town of Elgin, in the which fiuhy, and inecefluons Copulation, fhe has 
procreat « Bairn, committing there-through the ſaid filthy Crime of Inceſt, and 
Adzltery, to the high offence, and diſpleaſure of Almighty God, violation of the 
Kings Majeities Lews, and evil Example of others, torun in the like filthy and 
abominable Vice, if the ſamenbe ſuffered to remain nnpuniſhed, as at length is 
contained inthe ſaid Dittay, pPoduced againſt him, 8c. 

V. The Sammonds ſhould be execute only by a Meſſenger at Arms, orby 
an Officer of the Court, exceptin the Caſe of Treaſon x in which caſe, it 
is appointed by the 125. 4A&. Parl- 12. K. Ja. 6. that Letters, and Sum- 
monds of Treaſon, ſhould be execute only by Heraulds, and Purſevants, 
bearing Coats of Arms, or by Macers, which muſt be underſtood only of 
Macers ofthe Criminal Court z for the Macers of the Council, or Exchequer, 
or Seſſion, cannot execute any other Summonds, but what is purſued before 
theſe reſpective Courts, to which they are Macers. The Form of the Executi- 
'on, is, thatthere bea full Copy of the Letters delivered to the Defender, if 
he be perſonally apprehended, or ifhe cannot be perſonally apprehended, to 
-his Wife, or Servants, or affixt upon the Gate of his dwelling-houſe, if he a- 
'ny has, and Proclamation at the Head-Burgh of the Shire, where a Copy is 
-hkewiſe to be fixed at the Mercat-Croſs ; but if there be moe perſons than two, 
.and all be called for one Deed and Crime; in that caſe, two of the Copies 
areto be delivered, to two of the Principals, named in the faids Letters, or 
their Wives, &c. in manner forelaid, is ſufficient. 2. M. 6. Parl. cap. 23. 
butit the Perions live in Shires, or Countreys, #bi not patet, tutus acecſſns, The 
Bill whereupon the Letters paſs, uſe rocontain a Priviledge, for citing them 
at the Head-burgh of the Shire, and to the end of the Letters, bearing thir 
words, and failzeing thereof, by open Proclamation, at the Mercat-croſſes of 
our Burghs of, &c. becauſe they are Broken-men, having no certain dwelling,and 
hawnts, and frequents with other Broken-men, where our Officers dare not re- 
ſort, for fear of their Lives, with the whilk Charge, ſwa to be given, We, and the 

Lord; 
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Lords of air Conincil, by thir preſents diſpenſes, and admits the ſame tobe as 
Lasful, and hf rim if #lk, ave of them were perſonally apprehended, this is by 
the Doors eitatioed:Galis, but ifthe Party be out ofthe Countrey, he 
muſt be cited at the Mercat-Croſs of Edizbergh, Peir andShoar of Leith, asin 
other caſes. No#«, though the At of Parliament foreſaid, bear not a full Co- 
pp;yet itis abſalutely-neceſſ<r,chat a full Copy be given; for the Dyets in the 
Criminal Court being peremptor, the Summands1is nor given up to ſee, as in 
other Courts 3 and therefore the Defender ſhould haye a full Copy, that he 
may come inſtructed how to defend, and that he may timeouſly raiſe Excul- 
parion, and if a full Copy be not given, the Executions have been found 
null, #: tatwxe, and the Ads of Parliament appoints they ſhould be null, 4»»0 
1665. Livingfleun contra Leith: And though ſome think, that in the caſe 
where a ſhort Copy is given, the Summonds ſhould be only given up to a 
ſhort days but the Execution ſhould not be null ; yet I think 
that Opinion is not ſound. 1. Becauſe, the Act of Parliament appoints 
the Execution to be null, where a Copy is not given. 2; The giv- 
ing up to ſee, cannot be ſuffcient, for it the Party had gotten a full 
Copy at home, upon the place where he lives, he had raiſed Exculpation, and 
cited the Witneſſes therefore upon the place. Thir Executions ſhould be ſfub- 
ſcribed by the Executer, and {tamped, and ſealed before Witneſſes, elſe they 
are null, AZ. 32. Par. 5. F. 3- AndLetters ſhould not be dire& generally, 
againſt Complices, but the particular Crimes of every Defender ſhould be ex- 
preſſed, }. 6. Par. 6. cap, 76. and Ja. 6. Par. 11, «ap. 85.And by this laſt Att; 
all Criminal Letters, which impart tinſel of Liſe, and Moveable-Goods,wheri 
they are execute by open Proclamation, at Mercat Crofſes, ſhould be execute 
berwixt eight honrs of the Morning, and twelve hours at Noon : Though 
formerly, . when a Party was 4n Prifpn, bis Iaditement might have been given 
bim upon 24 bours ; yet it wasfound in the caſe of Robertſ-n, in Jul 1673. 
that a Pannel in priſon, ſhould have fifteen days at leaſt, char he might with- 
in that time. either reiſe a Summonds of Exculpition, or might take out di- 
ligences, for proving his Objections againſt Witneſſes, or Aſſizes, ahd that 
conform to the eleventh Article of the Regulations, concerhing the Ju- 
ſtice Court, thongh it was alledged then, by His Majeſties Advocat.thar there 
was no expreſs Wartand for that Indulgence, ip that Article.. And Correfto- 
ry Laws, ſuch as the Regulations:were, ought not to be extended beyoud the 
Letter : eſpecially in-this caſe. where the Parinel was a Murderer, taken with 
reid hand, and Juſtice wasto be done againſt ſuch, by our old Law, within 
twenty four Hours : which replies were repelled, in reſpe& it was duplyed 
for the Pannel.chat though the Law.did nat expreſs the tine that is to be in- 
dulged, to ſuch as are Criminally purlyed; yet jt having expreſt the reaſon, 
fot which this Inidulgences cer ary: that the party might cither ex- 
culpar himſelf, orcaſt the Witneſles, or Aſtzers, that were to be uſed againſt 
him, the Law could not but allow a,tzme ſufficient for doing that diligence, 
it being a Rule in Law, anda principle in Reaſon,that quardo aliquid con- 
ceditur, ot#nia conceſſa videntir ſane quurbts hoc fieri nequit, and though where 
a party'is taken reid-hand, and conflles, the Judge ought todo preſent Ju- 
ſtice upon him; yet that is only introduced to make Judges diligent, butnot , 
at all to preclude poor Pannels from their juſt Defences, and it were a thing 
very inhumane, and unwarrantable, -if a pgor pannel were taken reid hatid, 
but could prove that he was forced to kill inſelf-defence; orif he could prove, 
that one of the Witneſſes had been one of the Aggreſfſors ; that in either of 
theſe, or ſuch liks caſes, he could not have time to cite Witneſſes for that 
effeCt. . as ; 

VI. Whether a perſon wh6 is cited ro compear ina criminal Court, as De- 
fender.at a particular day expreſt in = —_— may not before oct 
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day appear in Edinburgh, though he be baniſht, was doubted, in the aQion' 
purſued at His Majefties inſtance, againſt ſeveral Gentle-mem, in Ano 1674, 
and that they might cometo Edinburgh, wasallowed ; becauſe being cited,they 
were commanded to come. 2: Their comming to Town was neceſſar, in vr- 
der to their defence, and thus, when men areindited, they have the: liberty 
of a free Priſon,though till then they were ordered to' be kept in cloſs Prifon; 
And yet ſome thought that this might be doubted, fince they were once for. 
mally baniſht, and fo the baniſhment ſhould be formally taken off, and the raj. 
ſing of a dittay is no diſcharge of the baniſhment, for elſe the Kings Advocat 
might diſcharge baniſhments when he pleaſed, and inditements bear not toap- 
pear betwixt and ſuch a day, but at ſuch a day. 2. When men are under 
Caption, they may be taken, ifthey appear before the day of compearance, if 
they have not a Proteftion, which ſhews, that a meer citation doth not take 
off the dangers, to which the perſon cited 1s liable. 43. Prote@Qions were need- 
leſs, if this were allowed, for thecitation would be a proteCtion, and yet 
Ptotedions are ordained to be granted to Defenders in ſuch caſes. 

As alſo it was doubted there, ifſuch as are were cited uponfixty days;might 
compear with others of their complices, who were cited upon fix dayes, tor 
it was urg'd, that the appearing upon fixty dayes, was introduced in the De- 
fenders favours, and ſo he might renounce it,and poſlibly'hecannot compear 
at the long Dyet ; and yet it may be urged, that the Purſuer has choſen: big 
own Dyet, and it may be his trueintereſt ſometimes to divide the Deſcnders, 
and ſometimes his Probation cannot be ſooner ready. t | 

When there are more purſuers, each Libelling a difſtin& intereſt, as three 
Brothers purſuing for the Murther of their Deceaſt Brothers, though they were 
all three killed at the ſame time, and in the ſame ation. Tt has found, 
that two of the purſuers being abſent,the third' could not infiſt:and ſo the diet 
was deſerted, upon pretext that the Libel was complext; - but 'I conceive, 
thac the intereſts there were very diftin&, though in the ſatne Libel, and that 
though they had been all joint purſuers, yet the abſence of the reſt ſhould not 
prejudge any one, who has a ſufficient intereſt, 'per ſe. 

VII. When the day of compearance comes, which is peremptor, and not 
with continuation of dayes, by the AFF. 6, the Juſtice-derk calls the Sum- 
monds, and if the purſuer be preſent, and the Defender be abſent, he is decla- 
red Fugitive, and his Cautioner 1s unlawed, butif the purſuer be not preſent, 
then the Clerk calls upon the AQ, forreporting of the Criminal Letters, and 
the Cautioner is unlawed, for not reporting the Criminal Letters : [And in 
either caſes an Adis extrafted 3 and if both purſuer, and Defender be abſent, 
the purſuers Cautioner is unlawed, for not reporting the Criminal Letters, 
and the Defender is outlawed, and his Cautioner is likewiſeunlawed'for not 
preſenting him ; but ifeither, or both compear, the Cautioners take Inftru- 
ments upon their reporting the Letters. If the Defenders Cautioner' preſent 
himat theday, but if the Judge be abſent or the day feriar,asif it bea pyblick 
Faſt, then I think the Cautioneris not free ; but he ſhould preſent h1im-at a 
day wherein he may be purſued, for his Obligation muſt be interpreted to be, 
cum effeu, eſpecially if the Pannel would have been impriſoned, -it- he had 
not found that perſon Cautioner. | 

Upon their preſenting the Pannel,then the Defender, enters upon» pannel, 
and the Clerk marks,evria affirmata die menſis per and marks 
ſuch a man entered upon the Pannel, ſuch a day accuſed for the Crime, \&c. 
and marks-who were purſuers, and who were Proloquutors it Defence,-and 
the Dittay is read, and the Juſtices ask whether the Pannel beguilty, -ornor 3 


which isconform to /. 3. ff. quam anis non poſſint, &1. & adulter am ff. ade. 
6 6. W; Ju , 


jul. de adals; And the Adyocats for the defender,diftat boths the dilator, and 


might not be ſeduced, by the paſſionat, and well ated) ice of Advocats, 
@vimtil Athenis ( ſpeaking ofthe Areopage _) affelfur movere etiam per pratomcae 
batur orator, <wuneyt me rryerareees, By alſo, 4 vocat confi- 

are 


ders more gravely what he aſſerts in theſe caſes, w concern, 
and the has more permanently under his confidergrion he is to'do, 
- WP ages may better Judge ofthe grounds wherenpoty he proceed- 


TITLE XX1L 


Of Exculpation, and the other Privi- 
ledges competent to the Defen- 


__ der: 
The riſe and progreſs of Exculpations with us. | 
Whet | 95pm be admitted, though contratr to the Libel. 


How alibi fbeuld extulpas. * 

Witneſſes liable ts Exceptions way be adaitted in E ORs. 

Witneſſes for exculpeting may 'be admitted, though not cited. 

Whether a man may be puni fully proved hicExculpation: 
How the Defender may exen G 

Whether the Fuſtices, or 4 Ipations. 

What if the Purſner cite as parties, the Defenders neceſſary Witneſſes. 


Lbeit after a Crime is proved, the Pannel ismoſt unfavourable, yet till 
then, heis ſtillpreſumed innocent, &+ preſtat nocentem abſolvere,qudms 
innocentem condemnart, O* Petr. de Anach. Contil. 23+ obſetves well 

that the Court deſerves much tnore honour, when they abſolve, that whett 
they condemn. The Reaſon of which is, becauſe when an innocent is 
condemned, the wrong cannot be repaired, but when a guilty perſon is ab- 
ſolved, yet God will atther ſuffer himto fall into a ſecond Snare, wheteby the 
firſt Crime may be alſo puniſhed, or at leaft, his infinice Juſtice will puniſh 
him eternally if he repent not. 

When any perſon wascriminally puriged, he had by the common Law the 
benefite of Exculpation, for ſothey term the Defences ofthe Paniiel, as is 
clear by Clar. quei?. 51. Bur I find not this'term uſed with us, till the Year, 
1661. at whichtime, it was uled firſt in Argyles proceſs. The Erglzfs call 
this, to traverſe an Inditement, from the French word Treverſer ( as Tſap- 
poſe ) which ſignifies to oppoſe, orcrols. | 

A a Pannel — that _ OD muon he behoved 
preſently to propone his Defences, and have 'Witn , for 
ving it, or elſe he behoved to refer it to the purſuers Wide or our yy 
ceſtors thought that the Purſuers Witneſſes being preſent, could not but know 
all the matrer of fat exattly, and - were as fit ro prove the Exculpation, as 
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ſuch a Nature, intended againſt ſuch aman, and that he had Defences to pros 
pone (" here the Defences were expreſt ) therefore the Juſtices granted war- 
rand to him, to cite Witneſſes for proving thereof, ec. 
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as formerly the precepts did, but becauſe the Lords of Seffion uſe to ſcruple, 
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Wh £75) th FRE TOY B76 Libe? read,; his/Advocat AL con 
the Defence, or Exculpatiou, v.g., if the Libel be Murder, the Defence is ;#» 
culpata tutela, &c. and after the Defence is debated, and either admitted, or 
potted, by an expreſs Signature'of procels,\.theri the Witneſiesare according» 
ly admitted; .. 1 bad 1. inte 4 v0.9 us $0 
F Ifthe Juſtices refuſe to paſs a Warrand for Letters of Exculpation,; the De 
fender ought. not\to.be thereby. prejudged,: but theDyer. will be contted, 
till Letters of Exculpation be railed; as. was'found'in my Lord Rentouns: caſe, 
againſt the Laitd of Wedderbrg, Decetvb. #669. And't the. Summonds 
of Exculpation ſhould be execute tithe. ſawe\ dyet with 'the Principal'$um- 
monds, yet if the. Juſtices find.irzeaſonable; they.may continnie the Dyet, and 
allow 4'competent. time. for.raiſing\Exculpation, , as they dit-13: July.1676. 
In a.caſe purſued by Mackintoſhagainſt Grant, for in remote Shires, the de- 
frpdey has not;time to raiſe;and execiite-Exculpations-to' the day of compear- 
ancean the principal -Caule.. ...- | (Sl ff | 

{{/>The,ordinary: Defences are tO be ſeen mthereſpettive Titles to which they 
relate, and it. would ſwell this Title too much;; and toounneceſlarly.torepeat 
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me It is ordinarily. replyed;to defences of Exculpation,: that they are con- 
trary.; to. the purſers Libel,. and ſo ought not'to be adimitted to probation, 
and, thus Mr. Williaw Somervel being purſued, for Murdering ' of Beſſy Rem- 
. town, it was alledged, that it was offered to be proved, ;that' the wound was 
got mortal... asappeared clearely-to'many - who ſaw the ſame immediarly after 
Ion given, Likeas, (he, went that nightto her Brothers houſe; rhree miles on 


gory and: never took bed,, but. wrought 45:a: ſervant in her ordinary imploy- 
ment,'\for twelve weeks, And at laſt having gone to attendher Brother,who 
dyed; of a {potted Fever, ſhe. was by him infeted. 'and/dyed.of a Fever ; 
which defence of Exculpation was repelled. - Dece-rb, : 1669. as contrary.tor 
the- Libel.wherein t was expreſly Libelled, : that he gave her a mortal wdtmd, 
that, ſbe died, ofthe wound thathe gave her, and I find'it formerly repelled. 
15s July, 1642. Chey againſt; Mowit, But this principle, /viz,) that exculpa- 
tion.direRly; oppolit to the Libel, ſhould not-be adnmutted, ſeems not tobe 
[ +f 36{+% £11: 
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allowable, for-all difences of Exculpation might be thereby precluded, for 
the purluer might © Hhcumſtatuizr his Libel; upon defign, as the the only ex- 
culpation which he feared, behoved to be wi = er his Libel, and ſincein 
Sotland the puriver i» not preciſely to prove all- the 
qualities which be Zibels,bur it is wufficiem thathe prove the [ibel it ſelf, the 
poor. Defender might eaſily be cheared ; for the purſuer might Libel all the | 
circumſtances excluſive of the exeulpation, which he teared,- and afrer he had 
tbereby excluded thedefence, he might conrend, that albeit the qualities were 
notproved 3 yet the fa&t ir felt being proved it was {ufficient, 2. In Civil 
caſes, ſome deſences are admiirted; though contrary to the Libel, as in Ryors 
before the Council, and inSpuilties: and therefore they ovght much more 
to be admitted, in Criminal caſes, wherein the Defender is more favourable, 
than he is in civil caſes. 3. Itthis rag 5h ro hold,then ſelf-de- 
fence, and caſual homicide cou'd never be allowed as Exculpations, for beth 
thele are direaly cefttrary to the '&ibe], uled in the caſe of Homicidez which 
bears ſtill premeditation, and fore-thought-tellony. Eut ro reconcile thele 
differences. that which Ifind more ſuitable tore+ſon, in theſe indigeſted diſ- 
courſes, vvhich the Doftors make upon this Subje, may be comprehended 
under thEſ conclufions. 1. Where the defenceis notablolvtly contrair to the Li- 
be),it ought only to be admitted to probation.2.Though it be contrary to theLi- 
bel,yet according ts the Doftors;aconjuntt probation ſhould be granted,for be- 
fides rhe former reafons,] find theCivilians debate very learnedly,wherher when 
the purſuers probation of rhe Libel, is expreſly contrair to the Proba- 
tion led by the Defender, the Purſners, or Defenders probation 
ought to be preferred, Buſs tit. deftnſ. reor : which queſtion wete need- 
leſs, if a mutual probation were not allowed, eo ceſ#, and Bſs. there adviſes 
the Defender, c4pitiwmiare diveife contrarinm ejus quod libella'wr, and when the 
probations differ, the ordinary: tiles to be followed are, that x. The defen- 
ders probarion 1sto bt preferred Glofſ. in Gap. it moityis deteſt. becauſe it is 
admitted by the preſumption, that #ewv preſumitiny diliquiſſe, B . 1bid But 
if the probati-'n be not equal, the greater number, of theſe who depo what 
is moſt probable, or the wotthieft perions-ovght to be belic1 ed, BYF ibid, 

How far this Do&rine is atfowed byour prattique, will :-ppear, from acaſe 
decided in June 1670. In whith, William Mackie, being purſued for killing 

Hoow, in 'a fingte Combat, did alledge, thit it he did kill him, it 
was in his own defence ; in fwe far as Hom fell upon him, with a drawn 
Sword. To which it was replyed,that [elf defence could not be receaveable : 
becauſe it ws was expreſly LibeHled, that there paſt a mutual] provocation : 
and though be went to the Park without Fis Sword, yet having been there- 
after provoked, and fighting, 2d killingche Defun&t, he cannot be ſaid to 
have done this, ſe deferdendo, elfe the At of Parliament againſt Duels, might 
be ealily eluded; and though, it the LibelsdMd only bear fore-thought-fello- 
ny 1" general, {clt defence might be feceivable to eeid the Libel 3 yet where 
the Libel was founded upon a ſpecitt qualification of provocation, ſelf defence 
was never ſtained, to eleid rhE Libel, and the reaſon of the deſence, is, 
becauſe in the firſt caſe, ſelf -detenctiy not contraty, ſubſtantia libc1/i, but only 
eleids it in a quality, which is prefarmed and ſo needs not beproved, viz.fore- 
thought-fellony, whereas, mthis caſe, it (&lf-defence were receiveable, toeleid 
a Libel, founded upon provocation, and Duelling, it would beexprefly con- 
trary to the Libel, and ro the quality of provocation, which is a qualit 
tht muſt be proved. In reſpett of which reply, the ſelf-defence was repell'd, 

HI. Burt fince defences expreſly tontrair rothe Libel, cannot be (uſtain'd in 
our Law ; it may be doubted, if the exception of a/;b;, be relevant: for 

ſince the Libel bears, rhat che Pannel wasaQor there, ir is contrary tothe Li. 
bel toalledge, that the Pannel was elſe where, than wherethe Crime wascom. 
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mitted z for that is the ſame thing, as to alledge, and offer to prove that 
he killed not there. But I think in this caſe, /5b; ſhould be ſtrongly qualified, 
and if itbe, then both the Libel, and defence ought to be admitted to proba- 
tion; but ſo that ifthe Judge find alibi, not to be clearly proved, then only he 
ſhould allow the purſuer to _—_ his Libel, for to admit contrary Probuions, 
were to open a Door to Perjury, and not to allow the Purſuer to prove 
alſo, were to infer a crime without Probation ; for the Pannels not proving 
i:is Defence, doth not, in criminalibus, relieve the acculer from the neceſſity 
of proving his Libel, as it doth in Civil cales. And this leems to be our Law 
and more juſt and Chriſtian, than conjun(t Probations are. 

IV. According to the opinion of the DoQors, Exculpationisfo favourable 
that many whocould not be received as Witneſſes to prove the Libel, would 
be admitted to .provethe defence, as a Brother; or a Domeſtick, Jaſon in leg. 
ut vim-ff.de juit.e9 juret clar. : 

And Bocerus, de duel. cap. 8. num. 82. gives it for a rule, that probantur ar- 
ticuli pro inculpata tutela teitibus alias minus idoneis ut frater pro fratre aff inis 
pro affi ne. &C. idem aſſerunt Maſcard vol. 1.conclsſ. 490 Gail. de pas. publ. 
cap. 16. For though it would ſeem that the preſumption lies (till againſt the 
killer, and ſo he ſhould be burdened with the ſtronger probation, yet it may 
be anſwered,that that rule holds only againſt the accuſer, but not againſt the 
Defender; as alſo, it may be anſwered,that he who killed in his own defence, 
was not doing what was unlawful, but what was lawful and necefſar 5 and 
therefore the Lavy ſhould preſume in his favours, and not againſt him. And 
in R#therfoords Proceſs, in a 1664. it vvasfound, that Women mighe 
be admitted to proveſelf-detence, if there vvere Women upon the pl ce. 

V. It is very ordinary for ſome Judges, not to admit Witneſiesto exculpat, 
except they be cited, and all the formalities be obſerved, in their citations, that 
are obſerved in other citations; But I ſhould rather think vvith the Civilians, 
that as teſtes in defenſam, are admitted, though they be nothabils, ſo Wit- 
neſſes may be admitted, though not cited, for this vvas our ancient pradtice, 
and the benefit of Exculpation, is mainly brought in to favour the Defender : 
And is it not ſtrange, thatif a man were Pannelled for Murder, and ſaw two 
perſons preſent, who knew that what he did, was done in his own defence, 
it ſhould not be lawful to him, to deſire them to be examined ; this were to 
prefer meer formalities, to real truth: And whereas, it is obſerved, that 
theſe teſtes, are #/trone;,who came without being cited, and ſo ought not to 
be received. To this it is anſwered, that all ſuch as come without being ci- 
ted, are not eſtes ultronei, but only ſuch as offer themſclves without being re- 
quired, by Judge, or party, as if a man ſhould ftep out, and defire to 
be examined : And whereas, it isurged, that they muſt be preſumed partial, 
who come there meerely to beexamined, and this isthe ſame thing, as if they 
, offered themſelves ; it is anſwered, that the preſumption is very groundleſs, 
for they might have come there without any ſuch deſigns; and if they had 
ſuch a deſign, they might fafely have eluded the formality objetted, by cauſing 
cite them. Others ule a ſtrange evaſion in this caſe, for though they confeſs 
that Witneſſes may be examined in Exculpations, though not cited ; yet if a 
Summonds be once raiſed, they conceive that none ſhould be allowed todc- 
pone, bur ſuch as are cited ; becauſe, ſay they, the defender can only in that 
caſe blame himſelf, who uſed not the remedy, that was competent to him. 
2. If thecontrary were allowed, there needed no Summonds of Exculpation 
be raiſed. 3. It is preſumable, rhat the defender hath, ex poſt faFo, corup- 
ted that Wirneſſe; for if he had been able truely to depone any thirg, he 
would have cited him at the beginning. Notwithſtanding of all which, 1 
humbly conceive, that even though no Summonds of Exculpation have been 
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taiſed, it is lawful to examine ſuch as are not cited, fat the ſartie arguments 

urge for their examination, that were urgd for examining ſuch as were not 

cited;where there is no Summondsraiſed. Andas to the*contrary Arguments 

it-is: anſwered, that #to the fhrit, there may be caſes wherein the Defender 

isnot'to blame ; _ as for inſtance, if he knew not the natnes of ſuch as were 

preſenty when he was forced ro kill ; tothat he could hot cite them, but 

yet he knew their Faces, and (o was forc'd rocall them out, to be examined 

whem he ſaw them in a Juſtice Court. As alſo, knowing that citations were 

introduced in his own favours, and to compel thetn to conipear, he might 
have onlitted the ciration, or poſſibly knew not where they were to be found, 

or:wanted Money to cite them ; and this anſwers likewiſe the third argu- 
nient; 7 Tothe ſecond, It is anſwered, that Summonds of Exculpation, will 
be iikewiſe very neceſſary in other caſes, as if the Witneſſes be unwilling to 
compear, or deſign to go abroad, &c. And whereas it is pretended, that if a 
citation-had been given, the purſuer would have gotten the names of the Wit- 
neſſes; 'who were to be uſed in the Exculpation, and ſo right have been ready 
to obje& againſt them.. To this it was anſwered, that if this argument proves 
any thing, it would prove that no Witheffes could be received in Exculpations 
except they were cited, which were abſurd ; and the reaſon why Witneſſes 
names were ordained to be given with the Libel, was intrgduced in favours of 
the Defender, and that he might not dy upon Depoſitions of ſulpe& Witneſſes; 
and io it were unjuſt todetort this to the Defenders prejudice : Nor isthere 
ſuch hazard of corruption in Exculpations, as in purſuites, for no man is to 
dv, no Eſtate to be' forefeited, norno mans Fame to be tainted,by the Depo- 
fitions -of  Exculpating Witneſſes. | 

But I find noſuch ſpecialiry in onr Law, noris that priviledge reaſonable, 
for men are prone, though they have not relation, to depone in favours,rather 
of the Pannel, than of the accuſer ; and therefore it is, that our Law allows 
; Aſſize of Error againſt ſuch as abſolve, but not againſt ſuch as con- 

emn. | 

VI: The Doors alſo allow Exchlpation to be proved, - per conje@uras, & 
indicia, |. merito. ff. pro ſocio Boſs. tit. de favor defenſ. but this is likewyſe 
reprobated by our Law, and if it were allowed, puniſhments ſhould be ab- 
ſolutely arbitrary» Bur it is queſtioned what puniſhment ſhould be inflicted 
upon the Defender; who hath proved his defence, but not fully : as if he 
proveby one Witneſs, that thernurder was committed in defence, gc. For 
reſolurion of which doubt, they diftinguiſh, whether the imperſe&t probation 
of the defence , be Diametrically contrary to the purſuers Probation, and in 
that caſe they think it ought not to be reſpeted, both becaule it is in it ſelfim- 
perfe&t, and becauſe it 15 contraty to a concluding probation : but if it be 
not fally contrary, but tending only ro prove ſomewhat that is different from 
the Libel, as if the purſuer prove wholly the murder, and the Defender that 
it was done in ſelf-defence, then they think that the probation, thou gh not 
full, doth obfuſcat, and weaken the purſuers probaticn z and conſequently 
the Defender ought not to be puniſhed with death, which puniſhment opghe 
only to be inferred, per probationem omni exceptione majorem, Bart. in |. Ad- 
wonendi ff. de jur. Anchar. conſil. 285. And I think, that albeit the Aſſize be- 
hov'd to file, eo caſs, yet the Council ought upon a favourable repreſentati- 
on from the Juſtices, to remit ſomewhat ofthe ordinary puniſhment. 

VII. If the purſuer infiſt not, fo that the defenders Probation of ſelf-detence 
may periſh in the interim, or if he who may accuſe, will raiſe no accuſati- 
on, then the perſon to whom the Exculpation would be competent, may in- 
rend a Stinſmonds, wherein he mult cite the party injured, or his relations, 
and His Mafeſties Advocat, and in it he may conclude, that the Depoſition 
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of the Witneſſes, ad defenſazz, may be taken to ly, in retentis ad futuram rei 
MEPIOYTAY. 

VIII. When Witpeſſes are led, they ſhould preſently depone, and the Ju- 
ſtices ſhauld be Judges to what they depone, and it ought not to be remitted 
to the Aﬀlize 3 becauſe nox Fauitat, till the probation beled; whether the Ex. 
culpation be exclufive of the Libel, or eleids it 3 and ſo the Libel cannot go 
to the 'knowledge of an inqueſt, as was found aftermuch debate in Barcleys 
caſe, but this ( in'my ppinion _) ſhould only hold where the defence is excfy- 
five ofthe Libel, but where both the Libel, and Defence are admitted jointly to 
Probation, I think that both ſhould be referred to the nqueſt becauſe the Pro- 
bation nuaſ; be jointly conſidered, and the Juſtices cannot be Judges competent 
to he Probation of the Libel, and ſonot tothat which is joyned inſeparably 
with it. | | 
" If the Defender propone adefence, but prove it not.it is doubted, if by pro- 
poning the defence, he acknoyviledges the Libel 2 The reaſon of the doube, 
upon the one hand is, that in all civil proceſſes, he vvho propones a defence, 
acknovvledges the Libel, and in reaſon it appears that this ſhould holdin 
Criminals ; for he who alledges that he murdered a. man in ſelf-detence,doth 
acknowledge that he killed him : but upon the other hand it ſeems hard,that 
if the Defender prove not his defence, that he ſhould therefore dy : : feing 
that were to condemn the Pannel, per indicia and without probation upan 2 
meer formality, & antequam conitat de corpore delifi, neither is the Purſuer 
prejudged by the Pannels not proving his defence ; ſeing his Witneſſes muſt 
ſtill be preſent at the ſame time, whereasin civil caſes danger is not ſo 
great, and the purſuer is prejudged ; for he is not obliged: to have Witneſſes 
ready for proving his Libel. To which laſt Lincline,vid. tit. Confeſſion : 
where I have debated, how far a qualified confeſſion ought to operat« 

IX. It is ordinary for the viglent purſuers of Crimes, to cite. as complices, 
all ſuch as may beled as Witneſles by the -Pannel, for proving his Exculpati- 
on, or other defences, upon deſign to decline, or ſet them from being Witne{- 
ſes, when they are led; for one Pannelcannot be led by anothet, as 4: Witneſs 
for him. And yet upon the other hand, if this were allowed,as a ſufficient 
exception, it ſhould (till be in the purſuers power to cut the Pannel off from 
proving even his juſteſt Defences. To reconcile which, I gemember that the 
Lords of Seſſion in a ſpoulzie, purſued beforerhem, the 24. of February 1562. 
at the inſtance of Mackertney, againſt Irving ordained theſe Witneſſes, againſt 
whom the exception was propon*d, to be firft inſiſted againſt 3 to the end 
if they were found innocent, they _ be allowed as Witnelles againſt the 
orher Pannel, if not, they might be declined. Which Method was very juſt 
before them, bur ſeems more diffcule in Criminal Courts, where diets are per- 
emptor, and where Courts cannot be continued But to this difficulty it 
may be anſwered, that though Courts cannot be continued by the Juſtices, 
regulariter, as incivil caſes; yet in many caſes, incidents may occur, whereby 
continuations are neceſſary, and all Laws muſt yeild to neceſſity. | 

The exception of ſelf. defence is treated. Title Murder. And it is fit to ob- 
ſerve that in the Aregpage, if the Pannel confeſt he committed Murder, but 
that he killed lawfully, he was not tryed, » lwrmwo, where Murder was try d, 
but Temedio Peron, de magiſtr. athen. cap. 25. 
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10 The Aſſize after i L pra ubganp 
ir Hyw the Aſſize ought ta proveed after they are incloſed, 
12 tru -or. in, Alſazers, how puniſhed : and by who: 


i. A LL Judgments ware at firſt pronounced by Neighbours, and thus 
amongſt-the. Romen:,; were eepiaywwirdia Jedicie, and amongſt the 

Feadaliſts, pares turia, Wee «os ly Judges z, inplace of which laſt, came our 
Aflizes in pabagg 2c Ag vud ; they are called acondign Inqueſt zbe- 
cauſe theſe ſhould.be, eres curigs &: itetahtigei. $5! | 
The Word Aſian 8 ighnally French, « perly ſiting, or Sef- 
fion, les @{ſiſes ſonth les grands jours plaidr ſatemwels, Koy Charles, Anno 1413. 
uid. Indicew Regeam Verb-e(feze,where it will appear,that Aſze inFrench,figni-| 
fles a Judicatgr; and in, our Law it is afjen taken: for a Conſtitution, or Sta- 
tute which is made by that Sefſion,, or latting, of the Judges, and thus the 
Statutes of King, David, arecalled« iſa Regis evidis: and afſiſa terre, iscal- 
ted the Law of the Land;;. Aſ>ſ«is-likewile ſometimes called a Meaſure, and 
thus it is ſaid, 7a. 3. Par- 14- cage 120. - that the Barrel ſhould contain the Aſ- 
fize, and Meaſure of 14 Gallons, and the afþ5ſa halecuxe, or Afſlize of Herring, 
fignifies. a. certaif; ; Quantity, and. Meaſure of Herring, which percains to the 
King, 484, part of his Cuſtoms,. Je. 4.,Rg-;15. cap» 237- And in the French 
Lay, it ſignifies a Taxalſo, Regeauibidy, Bux: the proper Acceptation of the 
Word Aſlire, asit is now determined by Cuſtom, 1s to fignifie theſe who are 
choſen. by our-Law to determine, eyher in Civil, or Criminal Caſes, themat- 
br y Probation, and are ineffet neiberproperly Judges, nor Witneſſes, but 

th, | 

IT, Eorthe- more exa&t.clearingotrhe Office, of Aſſizers in criminal Caſes,the 
Reader may:take.narice, that the Libel alwaysbears, that the Purſuer ſhall Sum- 
mond an Aſſize,, natexceeding fourty frye. perſons, which ſhall be given 
in a Roll to the Meſſepger, and ſhould be ſubſcribed by the Purſuer, whi 
Roll" ſhall be annexed to..the end of tis Execution. Jai6.P a: 6. cap. 16.But al- 
beit this Act appoints, that, the Rolb ſhall be ſubſcribed by the Purſuer ; yetif 
1s ſuſtained as valid, though not A by -him, if he homologat, and ” 
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- tifiethe Execution given in by the Meſſenger, albeit it may be alledged, that 
the ſummonding of Afſizes, is ee caſy, not lawful, ſeing it wants 4 
Warrand : This ſubſcribed Liſt being by the forelaid ACt of Parliament, 
and” ſummonds ir felt, appointed ro be the Warrand : As al 
albeit by the Ad, the Meſſenger 1s prohibit to cite any more than four. 
ty five, underthe pain of five hundred Merks, yetthe Executian is not eocaſ,y, 
declared thereby to be utlawful, and by that Att it is hkewife declared that 
uponSupplication,theLords mayallow more perſons to becited than fourty five. 

Why the Purſuerſhould have hgd the choice of the Inqueſt, may be doubt. 

ed. And if Afſizers way judge;- - ex propria ſgentia ; it would appear, that 
to allow the Purſuer thechoice of the Afſize, were to put the Defender abſo- 
lutely in his will : And Ifind that Gail /. 2. obſ. 34. concludes, that the cy- 
ſtom of ſome places allowing, dominoeleFiomem parium 'CPpares apud nos, lig- 
nifies Aſſizers ) is moſt unreaſonible, quia dontinus ite," eft' guodary mods Ju- 
dex in propria cauſa, nam et procul dubio eos eleFurnus, 7.90 Je vidoria pa- 
titurum ſperat. 'Alvarot, ad tay. 1. de contrav. fend. To which difficulty it 
may. be anſwered, in defence of our Law, and PtaQique; that 1.. Where 
the Advocat is Purſuer, ir is preſymeable, that he will be moſt juft, and that 
he will proceed withour Intereſt, or Malice. 2., Theſe Afſizers are in effec, 
either J:dges or Witnefſes, and the Pofſuer hath ftill' the choite, of both 
Judges, and Witneſſes, if they be otherwiſe competent. 3: As the Defen- 
der may decline them,jt there: be any reaſon for it,ſo they are ſworn;.nor is 
it preſumeable, that any will be ſo impious, *ro condemn a man to die, to 
pleaſe others : Upon which Preſamption, | our Law leans ſo much, that 
though Aſſizers condemn unjuſtly, they are tot lyable to an Afﬀfize of Error, 
as is believed. But by the third Article of the Regulation, 1670. the Lift 
of the Afſizers, is to be made by a Pyorum ofthe Juſtices, and that Liſt ſhould 
expreſs not only the Names, but the Deſignation of the Afſizers. 
+ When the day of compearance is come, and the Letters arecalled, and the 
Afﬀiizers are likewiſe called, and each abſent Afſizer is for his abſence fin'd in 
an hundred Merks, and their Urffiwsare to be taken up without any compo- 
fition, Fa. 6. Parl. 12. cap. 126: By which At it is Iikevviſe appointed, 
that an A& is to be extracted upon their faid abſerice, and 'isto be delivered to 
the Swearer, or his Clerk, within fix days thereafter, that Letters may bedi- 
re& thereupon, for taking their unlaws, but the pain of ilk abſent Aſſizer at a 
Juſtice Air, isto be fourty Pounds, Ja. 6. Parl. 11. cap. 81. If the Aflizers 
ſummoned be not preſent, others may be ſummoned at the Bar,or apud a#:, 
as wecall it. Fe. 4. Parl. 6. cap. 94. When the Aflizers are called, fifteen of 
them are marked, and then the Dittay is read ; for the Debate upon the 
relevancy muſt be in preſence of the Afize, Ja. 6. Parl. 1. cap. go. ſeing albeit 
they benot Judges to the relevancy: yet fincethey are Judges to the Pro- 
barion, which depends much upon the relevancy ; and ſeing the Juſtices re- 
mit ſereral Defences, which are proponed againſt the Relevancy, to the In- 
queſt, it is moſt reaſonable they ſhould hear the Debate. 

It, The Detence againſt therelevancy begins thus; it is alledged by A.C. 
as procurator for the Pannel,that the Pannel ſhould not go to theknowledge 
of an Inqueſt; becauſe, &c. And after all the Defences are diſcuſt,the words 
of the Interloquitor bear.that the Juſtices either ſuſtain,or repel the defence,8& 
find.or not find.that the Pannel ſhouJd go or not go to the knowledge of an 
Inqueſt, and if the Juſtices find the Pannel ſhould go to the knowledge of an 
Inqueſt,cither the Pannel confeſſes, & quia in crnfeſſum null 4 fo unt paries judi- 
cis, therefore he may be baniſhed, or ſcourged, withont being put to the 
knowledgeof an Afiize,- asin Rutherfoords caſe, the 9 of Fuly 1622. and in 
Jobs caſe, who wasſcourged, and baniſhed for Bigamy, without an Aſlize, 
19. Jan.” 1650. But 
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But if the Crime be capital, or the pannel-do not willingly acquieſce to the 
puniſhment, it is till ſecurer ro put the Pannel to the knowledge of an In- 
queſt z becauſe the Juſtices are only competent Judges to the relevancy, and 
the [nqueſt on'y can find the Libel proved. 

IV. Albeir it be a received Principle in our: Law, that the Juſtices are 
only Judges to the relevancy, and Aflizers to the Probation z yer to diſtin- 
guiſh the Limits ot their difſerent Cognitions, becomes very oft difficult upon 
theſe two accounts, ' 1. By expreſs At of Parliament, Je. 6. P. 12. cop. 
151. It isStatute, that becauſe Parties were oft times truſftrat of Juſtice, by 
alledgirg irrelevancy againſt criminal Libels;z therefore when the perions com- 
pliined vpon, are libelled to be Art and Farr, no Exception, or Objection 
ſhall rake away that part of the Libel in time coming z to that albeit the great- 
elt Debate concerning relevancy, amongſt Lawyers in criminal Cales, did a- 
riſe upon thele commori places, erjus ope, awxelio, aſſt itentia, mandato, &c. 
ea crimina (rant: commſſa,. and from what Circumſtances theſe could be in- 
ferred, yet now the Debate upon all this, falls not by that AQ, under the 
Cognition of the Aſhize, all theſe being Branches and Qualifications of Art 
and Parr. 2. The Probation requires oft-tirnes in it, ſomewhat of Relevan« 
cy, to be previouſly debated, as tor inſtance, whether an extrajudicial Con- 
ſeſſion is binding, orwhat Witnefles in Law are receivable, or not; all which 
caſes, do oft-tim:s confound the Cognition of the Juſtices, and: Afſizersz but 
for clearing of theſe Limits, thir following Concluſions are to be obterved, 
1. Th:tin 4»bio, all that concerns Law.isto be judged by the Juſtices, &whar 
c.ncerns fat br ctheA(lize.2. Regulariter,all that is in thelibel falls under the cog- 
nition of the juſtices, &rherefore I will recomend it as a caution toAdvocats,and 
when they are je:1-us of the ignorance of Affizers, and find the caſe inrricat, 
that they do not (imply libel, that ſuch perſons were art and part: bur that 
they hbe! them to beart and part.in io far as they reſcued the MaletaQtors, &c; 
For when the qualifications, from which art and part are inferr'd, areexpre- 
ſly libelled ; the Juttices are Judges to the relevancy of the inference, bur if 
theſe condeicend not that they are art and parr, in fo far as &'c. thenthe Af- 
ſizers are only Judges competent thereto, though the {ame be, i apicibus juris, 
becauſe of the former At, as was found in Captain Barclays cale, November 
1668. where they refuſed to forcethe puriuer to condeſcend, quo modo, art 
and part; albeit this be very dangerous, ſeing Aſſizers are oft-rimes ignorant 
perſons, and yet they forced the Pannel to condeſcend upon the particular 
qualific1tions of (elf-defence, and wou'd not refer to the Afſize ro conſider 
th* qualities of ſelf-defence, which would ' ariſe from the probation, as to 
which I could never find -any rea(on of dilparity, but that by the Ad of Par- 
liargent, the one caſe is appointed to be decided by Aflizers, whereas there 
15NO Statute as to the other ; bur to ſpeak ingeniouſly, I find no Att of Par- 
liament more unreſonable than this; for the Statarory part of that Ac, com- 
mitting the tryal of artand part to Afſizers, ſeems muſt unjuſt, ſeing as has 
been faid before, in commirting the greateſt queſtions ofthe Law, to the moſt 
ignorant of the Subjects, is to put a ſharp Sword in the hands of blind men.and 
the reaſon induttiveof this Att ſpecified in the narrative, is likewiſe moſt inept 
and no waves illative of what is thereby Statuted ; fince debates upon the rele- 
vancy could very little have hindred, and never have hindred Juſtice, for 
the relevancy is debated now. ascopiouſly as before that a&, with this onl 
difference, that it was then debated before Judges, who could have kept Ad- 
vocats at the point, whereas it is now debated before Aſſizers, who know not 
how to bound, orhow to ſtop them. Buta better reaſon for this Law had 
been this, viz. That the purſuer isnot allowed to examine the Witnefſes,and 
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{v' is not preſamed toknow what they can lay, and therefore he cannot exa4. 
ly know all the circamftances, which areneceſlar for founding a clear conde. 
ſcendency ew pu and Part, untill he hear the Witneſſes depone. And leing 
the Aſſizers are only Judges to the Depoſition of the Witneſies, therefope t 
ought likewiſe to'be Judges to the qualification of Art and Part, but I. think 
that after the Witneſſes have deponed, the Juſtices ſhould ftill determine, whar 
is Art and Part, and ſhould notleave theſame to the Afhzers, and astheyare 
founded q#oad this, upon the former principle, chat they are only Judges to 
the matter ofrelevancy ; ſo they are nor excluded therefraeby the fortlaid a& 
of Parliament, for it only ordains, that Art and Patt being libelled no objb- 
Gon ſhall take away that part thereof z * And thus it a-man be purſuedas att 
and part of Murder, the Libel-ſhould doubrlefie goto the knowledge ofa In- 
queſt.Zut whenthe probation isled,the Judge,when he heares the Probatioh to 
run upon refcue, mandat, or ratihabirion, ſhould tell che inqueſt what 'A&s 
Mm Law dointer either of theſe, and rhen ro leave it to them to Judge, if theſe 
Ats whch he declares to be relevant; be proved ; And'it is much fitrer, rhan - 
to leave poor ignorant Afſizers, to the impreſſion of Advocats, who may by- 
eſſe them by their repure, 'Authority, or confidence. 3: Albeit the Aflize 
be Jadgesof the probation, yet whar manner of probation isrequiſir, belongs 
to the cognition of the Jaſtices, and thus the -Juſtices'determined- in Balcox- 
els cafe m Ano 1665, That Witnefies could not be proved to have perju- 
red themſelves, by the Depoſitions efother Wuneſles, but only by writ, or 
Re-examination. And in the Attion.of Utury, puriued againſt Wirher/poote 
Mareh 1666. They found, tharUſurary pattions,being extrinſick to the writ, 
could b> proved by other witneffes, than the Witneſſes infert : And:iin-the 
caſe of Wilſon, November 1667. they found, thar the receiving more than the 
ordinary Rent, was hot probable by the Oarh of the payer, and yetif any 6f 
the Afﬀizers pleaſeshe may defive +d informandam conſrientian ju {ici atly prox 
bation whatſoever to be taken, and thus often times in the Criminal Regyſters, 
Aſfizers have caufed read Teftificars from Chirurgians, and otters, fre-r ye- 
eularit'r _— non teftimoniis eft credendiem. The laſt rule is that before 
the Aſſize be ſwotn, all the cognition belongs to the Juſtice, bur after they 
are ſworn,the Juftices fir#s ſunt officio, and all thereatter fails under the cog- 
nition ofthe Aﬀizers, as is clear by the very words of the Juſtice Interlocutor, 
which runs thus, the Jaſtices finds the Libel relevant, notwithſtanding of the 
defences, and ordains the Pannel to paſſe thereupon to the knowledge of ant 
Inqueſt. 

Bur to prevent all thir difficulties, . 1 wiſh that the juſtices were Judges both 
to relevancy, and probation, which overture ſeems moſt fit, and advantagi- 
ous for theſeſubſequent reaſons. 

1. That there isfuch a contingency,betwixt Relevancy,and Probation, that 
they ſhould not be diſjoyned, and ſure they muſt beſt underſtand what pro- 
bation is requifit, who have conſidered the Relevancy, upon which it de- 
pends, and for this cauſe itis, that even our Law appointsallthe diſpute up- 
on the relevancy, to be in preſence of the Aſlize. 

2. The Afſizeis oft ſtumdled at what is referred to them, and do very of- 
ten miſtake what is found relevant, and what not. 

2. Afﬀizers with us, are oftentimes ignorant perlons, atleaſt ſeldom or ne- 
ver are they fo judicious, as to underſtand ſuch intricat watters.as Advocats 
repreſent to them, eſpecially in Circuite Courts, where few have ſeen Afſizers 
before, and they are oftentimes but mean perſons, or perions who have in- | 
tereſt. 

4- By our Law the Libel is relevant, if Art and Part, be libelled without 


condeſcending that they are Art and Part, in ſwa far as, &c. and the Afſi- 
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2ers are only Judges to whatis Art and Part, fo that in efed& they ate: Judges 
to the relevancy ot almoſt all caſes, and are put to decide what has troubled 
jo ableſt Dofors and Authors, and ſo often times they return unformal ver- 
5- Afſfizersare troubled in'their commerce.and abſtracted from their Afﬀairs 
unneceſiarily,being .obligded frequently upon continuation of dyets, to wait 
whole _ and are oftimesabſent, whereby dyets are deſerted, and they of- 
times fyned. 
6. By thismeans, Afſfizes of Error would be ſappreſt, with which Aſhzers 
are ſtil] threatned by the purſuer, before they be incloſed 5 and it ſeems Bar- 
barous, tharperſons who abſolve ſhould be puniſhed, whereas there isno pu- 
-niſhment for condemning, which inconveniency would alſo be taken off by 
thisoverture. 

7. Afſizers may in our Law judge according to their privat knowledge; 
without Lawfal jon, which ſeetns dangerous in Criminal caſes. 

8. Though of old when Judges, and Aſfizers were equally ignorant, Af- 
ſizers were appointed, yet now when Law is formed to a Science, and that 
J are preſumed to be learned, and Affizers not, it ſeems reſonable they 
ſhould be ſuppreſt, as well in Criminal caſes; as they are already in Civil, 
-and fince we have receded from the preſent cuſtom of Ergland, atnd our 
own old cuſtomes,by not allowing Aſſizesin civil caſes, why not rather in Cri- 
minal caſes, theſe both of more intricacy and weight ; eſpecially ſeing 
in Frglard the probation is before neighbours in the Countrey, who know 
beſt the matter of Fat, but with us Aſſizers are ſeldom or never chooſed from 
the place where the Crime was committed, but are Burgeſles of Edinbxrgh who 
areas great ſtrangers to what paſt, as the Judges themſelves ; and if Afſiters 
wereto be braught from the Countrey, it would be very expenſive. 

9. The moſt learned and pu kingdoths, and Cotamon wealths, who 
have formed their Laws in calm and learned ages, make their ] diſcofſe 
both relevancy, and Probation ; and it is thought that either A have 
been introduced by us , when we and Exgland were both barbarous, or elſe 
the Juſtices have invented this Act at firſt, to relieve themſelves of a bur- 


den. 

V. The Aſfize iseither an ordinary, ot great Aſſize, thegreat Aſſize is that, 
whereby an ordinaris tryed, ifthey do wrong, and Ifind ſome foundations 
for thir terms, par la caifurm od. langumois, AG. 4. & de Rochal art. 1. le 
grand aſſiſe et du ſeneſhal la petit du juge prevoital. An ordinary Aſſize uſesto 
conſiſt of fifteen perſons, but they may conſiſt of more, or fewer if the num- 
ber be unequal, and thus the penult of Func, 1614. Ronald was tryed, and 
convi@, for diſmembring Doneldſor, by at Aſſize of thirteen perſons. The 
reaſon why the Afſize muſt be unequal in number, is, leaſt by equality'ot Votes 
affairs be not tertminat, and brought to a ſpeedy iflue: for which cauſe like- 
wile, lib. 2. Reg, Maj. cap. 5. and by the 87, AT 6.Parl. K.7a. 1. it 1Sap- 
pointed that Arbiters ſhould be appointed in anunequal number; be: yet I find, 
that in the civil brief of right, an Aſſizeſhouldconſiſt of twelve {worn men. 

Albeit according to the Lawof England, the Afſizers muſt all agree in one 
voice;yet with us the major part may condemn or abſolve; but if ſix,of fifteen 
be only poſitive, and eight, or liquets, it may be doubted, if this verdi& 
ſhould condemn 5 for elſe if one did condemn, and fourteen were not clear, 
that one would condemn, which were moſt abſurd 35 and in Fly 1675. a ver- 
di&t itiga perambulatioti, betwixt, Walſtowr, and Sr. John Cheeſly, being quar- 

relledin an Advocation, as unjuſt; becauſe the greater number, were »0- li- 
quets, the Lords did Advocat the cauſe to themſelves, which implyed that they 
did nor ſuſtain the verdiCt as valid. 
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VI.TheAflizers are ordinary called by fives,and theOathadminiftrat to them, 
15 That you ſpall all the truth tell, and nae truth conceal, in ſo far as you are to © 
paſſe upon this preſent Ajſize 3, ſwa help you God. Which I find likewiſe to have 
been the form of old, Reg. Maj. lib. 1. verſ. 12. And albeit by the 138. 
A&. 13. Par. Ja. 1. it isordained, that all Judges ſhall cauſe Aflizers ſwear, 
whenthey take their Oath,that they have not taken any Buds from the party; 
yet they do never tender to them this Oath ; excepteither the Judge, or Par- 
ty be jealous of the Aſſizers. De 

Aſſizers are partly Judges, partly Witneſſes, as has been ſaid before, they 
are Judges in lo far as they conſider the probation led by others, and judge 
whether proved, or not proved : They are Witneſſes 1n ſo far as they may 
condemn,upon proper knowledge, without any other Probation 3 And there- 
fore whatever exceptions may be proponed, either againſt Judge, or Wit- 
nelie, are admitted againſt Aflizers 3 ard thus an Afſlzer was let ( for that 
is theterm of declining uſed in this caſe ) becauſe he was not twenty five 
Years of age, which is the agerequired in a Judge, A 132. Par. 12. Ja. 6 
vid. 7. June 1616. | 

But becauſe the Fxceptions againſt Aſſizers, are ordinarly coincident with 
theſe, that are againſt Witnefes z therefore we ſhall remit rhem to the Title of 
Witneſies. Only it is fit to take notice that the Chirurgians of Edizburghare ex- 
cemed, by Q. Mary, from being cited upon Aſliſes ; becauſe of the peremp- 
torinels of the employment, which was ſuſtained by the Juſtices, Joly 1671. 
both as to Afliſes within the Town,and without the Town, though cur learn» 
ed Craze beiug a Juſtice Depur, had formerly ſuſtained it asto Aſliles, without 
the Town only. | 

VIT. It was a principle in the feudal Law, that all men ſhould bejudged per 
pares ewria, the meaning whereof was, that a Vaſial ſhould be judged per con- 
vaſſallo 5 becau% it was preſumed that thele anderſtoud belt the perſon to be 
try*d,and the knowleve of the Pannels former life and converſation 1s a great 
help towards a ſound Judgement of the caſe 3 and from this feudal cuſtom ri- 
ſes our maxime, that every man ſhould be judged by his Peers quor. attach.cap 
67+ The words are, It is Statute, that no man ſhall be judged by a lower per- 
ſon than his Peer, an Earl by an Farle, a Barron by a Barron, aSubvaſſal by 
a Snbvaffal, and a Burges by a Burges, but a lower perſon may be judged by a 
| bigher, and by the chap. 2. Stat Alex. 2. A Knight ſhould be judged by Knights, 
or freeholders but by an A& of Sederunt 1. Fune 1591. The Lords of Seffion 
declared all {nch as were Janded men, ſufficient to paſſe upon Aflizes of Error, 
thongh the old Laws required Noble men,& Gentlemen only in ſuch caſes:And 
albeic of old it was uncontravertedly received, that none ſhould paſſe upon the 
Aijize of Nuble men except Noblemen, Nor upon theAflize of Barrons, ex- 
cept Barons, vet of late it hath been much debated, and eſpecially in thecaſe 
of Neu laſſe of Spot, 9. May 1667. at which time he being accuſed for killing 
Home of Eeclesit was alledged,that Spot wasa Baron, and1o could nor be jud- 
ged bur by Barons, holding of the King conform to the citations above 
dednced. 

It wasreplyed by his Majeſties Advocat. 1. Neither the Books of quor. 
att, or the Statutes of King Alexander, are binding Laws, but only Books 
of Apocrypha. 2. Though they were Laws, yet they were not i» viridi ob- 
ſervantia, \eing Burgelies and othersare daily admitted by the late pradique, 
_ to paſs vpon Barrons Ailizes, and at the time of the making of theſe Laws, 
Ail:zers were Judges both to the Relevancy, and Probation, whereas now 
in etfect, they are but witneſſes; and therefore ſince the Law repoles much 
leſs Confidence in them now, than formerly, it ſhould not now be ſo ſcru- 


pulous in their Ele&ion. 3. Burgeſles are in Parliament allowed to fit _ 
| tne 


4 Ry ” YI, 4 
| (Y 
»& 2 
_ 


the Aſſizeof, and forefault Noblemen, and it were againſt Reaſon that theY 
ſhould be admitted tothe more ſolemn Judicators, and berejeted in Judica- 
tors where caſes of leſs importance, are ordinarly judged, and in which the 
Sentence pronounced may be eaſier repealed. 4. Dyets before the Juſtice- 
Courts being alwayes peremptor, itis probable that Dyets behoved very fre- 
quently to be deſerted, if only Noblemen were to be judged by Noblemen, 
Barrons by Barrons. 5. By the Statute of King Alexander, above cited, it ison- 
ly requiſit that Knights be judged by Knights, bur it is not added there, that 


Barrons ſhould be judged by Barrons, which ſhews that that Priviledge, was ' 


not allowed ro them, even 1n thoſe days, and laſtly, ſeing all mens Lives 
are of extraordinary concernment, it 1s not reaſonable to think that he who 
can be Judge of any mans Life,may not be Judge of the Lives of all Mens 
To whichirt wasduplyed as to the firſt. That Debate is opponed,where- 
by it isevinced inthe Title, by what Laws Crimes are judged in Scotland, 
and the Books of quon, «ttach. and I eg. Majeſ. are our Law, and the At of 
Sederunt above-cited, diſpenſing with that priviledge in ſome caſes, doth de- 
monſtrat, that regularly this Priviledge taketh place with us : Likeas Skeer 
in his Treatiſe concerning the procedure before the Juſtice-General. cp. 4- 
ſet. 3. cites thele Laws asbinding, and gives for a rule that no man can be 
judged in that Court bur by his peers. 

To the ſecond it was duplyed, that this being a declinatur, and being 
arbitrary for Parties, to plead” the benefit thereof, it cannot be ſaid to be an- 
tiquated, unleſs it had been alledged that it had been pleaded, and repelled : 
But as this Citation out of Skeer, who is but a late Author, did ſhew the 
ſameto be i» viridi obſervantia, ſo Noblemen have lately had the ſame indulg- 
ed to them, as inthe caſes of the Earl of [r4quair, and Lord Ochiltree which 
which was'1llowed to them upon-the Laws here cited. To the third found- 
ed upon Burgefles firting upon forefaulters in Parliament z the ſame doth not 
meet the caſe, (eirig the Parliament may abrogat Laws and to ar= not in their 
procedure tyed ro them :- and though Burgeſſes ſinglie, be nor Peers to Noble- 
men, yet the colletwe body of the Parliament, by which they are condem- 
ned are much more their Peers. 

To the fourth, it was duplyed, that inconveniences are only to be looked 
to in the making of Laws, but not after, and the inconveniences of the other 
fide are much more preſſing, it being very inconvenient, that an Afſizeof 1 5; 
mean Tradſmen, ſhould be admitted to try a Duke, or Marqueſs ; and it 
was a vaſt miſtake to think that Afſſzes are only witnefſes, and not Judges; 
ſcing they vote, and their verdi& is called a Sentence, and if Art and Part 
be Libelled, the relevancy is in theſe caſes, ( which ulesto be of all caſes moſt 
intricat ) ſimply reterred to them without any debate. To the filth it was 
duplyed, that the inference is meerly conjeQural, bur if the Text be conſider- 
ed, it. will appear that by Knight, there is meaned Vaſſal, or free holder, for 
the Latine tranſlation-renders the word Knight, not eqves but miles, and itis 
{aid there, that a knight ſhal be jadged by Knights, or free holders; So that 
the particle ( or) is in that place exegetick, and not diſjunQive. And tothe 
Laſt it is duplyed, that all mens lives are not equally precious in the eyes of 
the Law, for even by the Rowan Law, mean people were judged to dye for 
matiy crimes, which were not capitall to Noble Romans, and though with 
us the puniſhment may be the ſame, yet the way of procedure againſt Noble- 
men is juſtly allowed to be more ſolemn. Upon which debate, the Juſtices 
ordained a new Affize to be ſummonded, whereofthe: moſt part ſhould be 
Barrons, and the remanent landed Gentleman. | 

It was thereafter doubted, whether an apparent Heir of a Barron, has the 
the ſame priviledge, fo that none —_— upon his Afſize, who are not Bar- 
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Barons or Landed-men ; andit was alledged, that the apparent Heir, had 
this Prlviledge, and was a Barron in. the conſtruction of Law, for his Marr 
age, of Eicheat would fall, though not entered, and as a Barron though de- 
nuded, remained til} a Barronzora Prelat, though for age demitting, would 
be till a Prelatz ſothe apparent Heir of a Barron, though nor entered,ſhould 
be (till a Barron, as was found, 23 December 1674. To which it wat anſwe- 
red, that an apparent Heir, was not zomer: jwris, aud Priviledges ought to 
be ſt:iftly interpreted, and the appearing Heir of a Barron, would not have 
an Hcir, as was lately found inSir Alexander Seatons Cale, quem ſequitur in- 
commodum., &c. Whereas in Law, all Barrons may have Heirs, nor did the 
Inſtances addnced from the Caſualities of Marriage, or Eſcheat militatin this; 
ſeing theſe proceeded,ex natura fewdi,non ex vi privilegii,& was introduced in 
favours of the Superior, and not of the apparent Heit. Upon which Debate 
the Juſtices, 19. of July, 1575. repelled the Objection againſt the Aſſzers, 
and found the Priviledge exrended not to rhe apparent Heirs of Barrons; 
M.sckintoſh contra Frazer of Culbokie. Nor is this priviledge extended to 
Landed-men, though infeft, if their Lands be not ereCted in a Barrony. 

VIII. Albeit it be ordinarly received, that Afſizers may judge upon their 
proper knowledge, yet the truth of that Principle may be doubted, upon 
thele reaſons, 1. Becauſe by the foreſaid ACt of Parliament, Par. 11. K. 7a: 6. 
A'l Probation ſhould beled in preſence of an Asfize, and Pannel : but fo it 
is, that the privat knowledge of Asfizers, cannot be ſaid to be led before 
them. 2. If Probation were led publickly, Defenders might propone In- 
terrogators, whereby the matter of Fa& might be more tully cleared, and 
even the Witneſſes own miſtakes might be removed ; of all which juſt Advan- 
tages, he is precluded by that Principle. 3. The great Reaſon why by the 
AS Probation ſhould be led in preſence of the Pannel, is, becauſe in Law 
its preſumed, a Witneſs will ſtand morein aw todepone falſly, in preſence 
of the Pannel, than otherwiſe; for which cauſe, confronng of Parties, and 
Witnefſes among themſelves, when they arc contrary, is m_ uſed, and treat- 
ed off by the Dotors. 4. If Asſizers may give their Verdi& upon privat 
knowledge, then they could never be purſued for Error; becaule if privat 
knowledge be the Rule, Ican hardly underſtand, how men can be convitt, as 
having tranſgreſſed againſt that Rule, ſeing albeit it beeaſier to judge what a 
Mn ſhould know,yet itis imposſible to judge what a man doth know. 5. By 
the Civil Law, and the Opinion of almoſt all Divines, and Nations, jedices 
debent judicare ſecundum allegata & probata. 

]X. From the foreſaid AF. Parl. 1 1. ord :ining all Probation to be received, 
and uſed in the preſence of the Asſizers, and Pannel, it may be deduced by a 
neceſſary Conſequence, that no Witnefles ſhould be examined in Criminals, - 
ad futuram rei memoriam, and that no Witneſſes ſhould be examined by Com- 
misſ:0n:8& albeit, it may be objetted. that ix crizine falſe,theProbation led before 
the Lords, 1s not repeated before the Juſtice, and Asſizers, before whom no- 
thing isuſed to inſtruct rhe Falſhood, but the Decreet of Improbation pro- 
nounced by the Lords, for in thatcaſe, the Lords being by A& of Parlia- 
ment, declared Judges competent tothe Cognition of falfhood, their Sentence, 
habetur pro veritate, and 1s probatioprobeta; ſo that the producing of it, is the 
leading of Probation before the Afſsize. This priviledge, that no Pro- 
bation ſhould be led, but in preſence of the Pannel, and Asfize, 
may. be paſt from by the Pannel, ſeing it is introduced in his favours: and 
therefore it wasfound, the 9. of March 1671. that the Dyet could not be con- 
tinued againſt Charles Robertſon, becauſe of the abſence of the Witneſſes, ſe- 
:ng he was content to ſtand to the Diſpolitions formerly taken ; bur they 
cauſed him ſubſcribe his conſent. | 
After the Probation is cloſed, the pannels Advocats make a Speech to X 
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Azſize, wherein the termsthey uſe to them is, good men of Inqueit, and aftet 
they have ended, His Mafſties Advocat ſpeaks, but there are no Duplys, or 
Triplys uſed 5 and it was the priviledge of his Majeſties Advocat to be the 
laſt Speaker z which priviledge was aſſumed likewiſe by all other Advocats 
for the Purſuer 5 but by the tenth Article of the Regulations, 1670. The 
Defenders Advocat is now the laſt ſpeaker, except in the caſe of Treaſon,and 
Rebellion ; ſo that this priviledge holds only in Perduellion, but not in or- 
dinary T reaſon. ; 

X. When both theſe Diſcourſes are ended, then the Aſſize ate incloſed ; 
but before they be incloſed, they ſhould endeavour to be ſatisfied of any 
Doubt ; for if after incloſing any perſon ſpeak to them, or if any of them 
come out of the place where they are incloſed, until the Verdi& be pronuon- 
ced, the Pannel is eo ipſo, clean and innocent, A& g1. Par. 11. Ja. 6. the 
Reaſon indu@tive of which AC, ſeems to be, fear of Imprefling, or ſuborning 
the Asfize, and therefore, the my allows Asfizers ſometimes to ſend out 
ſome of their Number to the Juſtices, to receive Informations, in matters of 
Fa@, and finds that in fo doing they tranigreſs not this Att, asin Kennedies 
cale, Augui? 16692. 

And after a full Debate, upon the 24 of December i672. It was found, 
that any of the As(izers diſcloſ'ng, and coming out of the Houle, after they 
had paſt a Vote, though the VerdiC wasnot ſubſcribed by the Chancellour, 
was not ſufficient toannul the Verdict, albeit it was herealledged, that there 
might be great debate upon the wording of the Verdi& , and © the Asfize 
ſhould not have diſcloſed, until the Verdi& was ſubſcribed. By this A& 
| likewiſe the Asſizers, and not the Juſtices are Judges competent to this Ex- 
ception againſt the Verdict, as was found in the foreſaid Deciſion, 1672. 
wherein the Juſtices found, that thernſelves were Judges competent to the re- 
levancy of any ſuch Alledgance 3 but that it belonged to the Asſize to judge 
the probation of that Exception, though it was alledged, that the Asſizers 
could not at all be Judges thereto, ſeing they were the Delinouents in that 
caſe, and if moſt part of the Asſize had diſcloſed, it were abſurd, that they 
ſhould be Judges to their own Delinquetrcy. At that timethe Lords did like- 
wile declare, that ifany Asſizer ſhould diſcloſe before the Votes were com- 

leat, ſothat the Verdi& might be thereupon annulled, they were puniſhable 
- the Juſtices, and ſhould beobliged to repair the loſs, which either the 
King, or Party incurred. 

So that Afſlizers are allowed to ſpeak to Judges, or Advocats, but are not 
allowed to make any addreſs to them after incloſure, as ſaid is. Ir is likewiſe 
obſervable from this AR, thatalbeit the Clerk be diſcharged to enter in where 
the Aſſize fits, after they have choſen their Chancellour, yet de fa&o, the Cletk 
fits {till with them, and it wasthought fit he ſhould do fo; becauſe they being 
oft ignorant and unacquanted with the forms and procedure of that Court, 
they ſhould have ſome perſon to regulat them, and none fo fit todoit, asthe 
Clerk ; yet by the late Regulation, 1670. it is appointed, that the Clerk ſhall 
at be preſent, and ſure the Clerk was worth ten, and did influence too 
much. 

XI. After the Asfize are incloſed, they chooſe a Preſident, vvho is called 
Chancellour of the Aſiize, and proceed to read, and thereafter to reaſon upon 
what isdebated, and their determination 1s called the verdi& of the Aſhze. 
which is ſubſcribed by the Chancellour, it 1s called verditt, quaſe vere di#ur,and 
lometimes it 15 called, warda c#rie quo. Attach. cap. uhi alique. thereafter the 
Afhzers enter again into the Court, and there the verdi&t is read, and the Chan- 
cellour ſtands up and owns the ſame, after the verdi& isread, it ſhould, and 
1sby the 9. AZ of Regulation, 1670. cloſed, and ſealed with the Seals of the 
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Court, ofthe Chancellour of the Aſſize, and of ſo many oftheir number as the 
Chancellour ſhall think fit, never to be opened,but by orders from the Judge; 
of which verdid, the Clerk is to have the keeping, and if he open the ſame, he 
is tobe depoſed, and further puniſhed as the Judges ſhall think fir. 

It was thought of old, that Aifizers behoved preſently to determine, after 
Probation was led,$: that it was not lawful to diſmifſe them until they did enter 
and return their verdi&, and the reaſon of that opinion is, becauſe after the 
Probation is led, there may be hazard of ſuborning the Aſlizers, if the mat- 
ter were continued to a new day, and it were to be feared likewiſe, that the 
purſuer finding that the Witneſſes waich he had led, did not prove, he might 
be tempted to ſuborn others,and I think this opinion ſtrongly founded; but yet 
in Anno 1665, &c, a Baxter being purſued tor Sedition, the Juſtices did, at 
my Lord Advocats earneſt ſolicication, difiolve the Court after probation was 
led, and continued the matter to a new dyet, but the accuſation was never 
further proſecute, and chat procedure was thought, mali exempli ; yet there- 
after His Majeſties Advocat continued an Afſize, who fat upon Mackr4b for theſt, 
for not being clear to condemn upon an extrajudicial confeſſion,they propoſed 
th cale after they were incloled, whereupon the Juſtices continued the dyet 
till the next day, and having conſulted the Council, they thereafter found the 
confeſſion ſufficient, and incloſed the Afſize, notwithſtanding of this obje- 
Qion, November 1669. 

XII. When the Advocat cloſes his diſcourſe for the purſuer, he proteſts for 
an Asſize of error againſt the Inqueſt, if they affoilzie, which Proteſtation he 
cauſes to be marked by the Clerk, and it may be doubted, if the purſuer, or 
His Majeſties Advocat can purſue the inqueſt for errour, it this Proteſtation be 
not uſed.even as a qualified Oath is notallowed, except it be proteſted for. And 
it was debared in the caie berwixt the Lady, and Laird of M{:os», if a re- 
probator could beraiſed, where the party lzſed proteſted not for it, ſeing Pro- 
re{tations were {uch {olemn Acts as the Law required in ſuch caſes, and they 
were unneceſſ»-ry, and 1uperiious, 1t what were proteſted for, could be allow- 
ed, without being proteſted tor, .and the patty to whom ſuch proteſtations 
were competent, dorh, eo zp/o, paſle from his right, and ieems to acquieſce 
in whar1s1G be done, it he uie them not, vid. Durand. ſpeenl. tit. reprobat. it 
initio. but tis cale was not decided 3 yet the Lords inclined to allow a 
reprobature if there was reaſon for it, though no Proteſtation was uſed ; and 
I believe thit Action of errour may be raiied, though it be not proteſted for, 
if the verdid be quarrellable, though a Proteſtation be both moſt ſecure, and 
formal, and really there isgood reaſon why itſhould be uſed, ſeing the Inqueſt 
is by that ſolem denunciation, and intimation warned of their hazard, and 
their error, becauſe it becomes thereby more wilful than otherwiſe it would 
be. 
A Summonds of errour is alwayes raiſed in Latine, and upon Parchment, 
and isdire& out of the Chancery. of 

Wilful errour is that Crime which Afſizers commut, in pronouncing an unjuſt 
verdict, and by our Law, an Aflize condemning, cannot be purſued, tanquam 
terrer” jurantes, ſupra aſeſa, aS1s commonly believed, by the 63. A# 8. Par. }: 
2. the realons of which opinion may be three. rx. Is it not preſumable, that 
indifferent perſons would condemn an innocent out of feid or favour, though 
there be ſome reaſons to be jealous, that they mighr be induced, out of either 
pity,or clemency to afſoilzie themfrom a Crime fully proved.2.Noperſon would 
be found ro goupon an Aſſize, it they might be puniſhed for condemning. $ 
The penalty of ſuch astemere jurarunt ſuper aſeſam, is only confiſcation of the 
moveable goods, cap. 14. lib. Regiam. Maje. whereas death would be oft- 
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rimes the puniſhment, if-ſuch as condemned might be puniſhed; yet T.-amof 
the opinion, tharif the Asfazers did condemn-an 1nnocent; without any-pro- 
bation, orby palpable iniquity, - that eo caſ#,:they might be puniſhed :- And 
my reaſons for this opinion, are:T7; That che the people would be ſtared in a 
very infortufi#tcondition;fnceonly they lay-apen to the hazard of being con- 
demned, upon the Depoſition of any two men, bur likewiſe to the arourari- 
nefſe of an Asſize, who might condemn without any clear probation. 2. Aſ- 
ſizers are Judges, and Witneſles, and therefore muſt be liable to all theerrors, for 
which thee are-accountable.z..hui.{o.it is,.thatata Judge condemn unjuſtly, or 
ifa perſon be condemned upon the Depoſition of any Witnefie, who depones 
fallly, that Judge, or Witneſſe ſo deponing, are liable to a capital puniſh- 

ment, why thenſhould an Astizer be exempted; ſeing there is noexpreſſe Law 

upon which he can found thatexemption: And in anſwer tg thecontrary ar- 

guments, it may be contended : That as to the firſt, it is not concluding, 

leing, elle it might by the ſame argument be, concluded,_thatno Judge, or 

Witneſſe could"be parſued, when they condemned unjutly, ſeing ozis ho- 

mopreſumitur bonws, at leaſt Perjury ſhould never bepuniſhed in a Witnelse, 

nor injuſtice in a Judge, deciding unjuſtly,and by that unjuſt deciſion, mur- 

dering the perſon Pannelled betore them 3 becauſe foriooth ir is not preſu- 

mable, that a Witneſs, or Judge would murder an innocent by their ſentence, 

or Depolition. To the ſecond, it is anſwered, that all men may be forced to 

pals upon Asſizes, upon theperil, and thus Asſizers are forced, though there 

15 hazird allo in aſsoilzing, and Witneſses are forced,” though there be great 

Hazard in Perjury, if they depone falfly. To the third, it 1s anſwered, that 

there needs no Law to puniſh Asfizers, condemning unjuſtly, ſeing they are 
puniſhable, by the Comman Law, But that ic was necelsaty there ſhould be 

a particular Starute, to puniſh ſuch as aſs01]zied unjuſtly. both becauſe the com- 
mon Law -was not ſo expreſs as to-this, and becauie men might be induted to 
think, that there was no great hazard in it... - © | 
\ This errour in Asſizers, is to be- tfyed by a great Aslize, of twenty five 
Noble Perfons, A# 63. Parl. 84 F4.. 3. but the perſon aſsoilzied is.to be free 
ibid, And by-an AC of Sederunt, of the Sesfion, Azno 1591. itis declared, 
that all landed Gentlemen ſhall be in a capacity to paſs upon an Asfize of er- 
ror, though they be of Quality, and, Eſtate inferiour tothe Pannel, and wil- 
ful errour is only puniſhable in chis caſe, quelibet probabilis canſa ignorantie 
excuſat, Spot. tit. Ketowrs, Ker ag ainit Hartwod mires,and by the 47. AZ. P. 
6.74.3.[t appears,that no probation can be adduced.to inter this ation of etror 
but what was at firſt produced the time of their verdi&; whereas any Probation 
may be adducedin fortification of the verdi@ quarrelled; ( rantuseft favor in- 
necentie; ) the puniſhment of ſuch as are-found guilty by an Asſize of errour, 
is the Fſcheating of the Moveables, and a Yearsimprilonment, cap. 14. /. 1. 
Reg. Maj., which is ratified by the 47, A& 6. Parl. Ja. 3. where it is Sta- 
tuted, that wilful, or ignorant As(izers, ſhall be puniſhed afrerthe form of the 
Kings Law, in the firſt Book of the Majeitie, Skeen obſerves upon that place, 
Reg. Maj. that amvittere legem terre; 1s the ſame, with 20x habere pers yn 
fandi in judicio,and they can never be admitted thereafter as Witneſses, nei- 
ther in Writs, norin Judgement, 21d. tis. perjurie. But to the end it may be 
known which of the Asfize aſsoilzied, it 1s by the 9. Article regul. 1670. ap- 
pointed, that the Chancellour of the Asſize mark upon the ſame Paper, upon 
which the verdi&is write, who condemned, and who asſoilzied which Pa- 
per isto be ſealed, and kept till a Summonds of error be raiſed. 

The Council ſometimes reſcinds verdicts, without any aftion of errour. 
criminalibus, as in George Grahams caſe, vvhere rhey ordained the verdi& of 
the inqueſt, vvhereby he vvas fouud to be — and Part of recept of ſtoln Bonds 
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to be unjuſt,and reſtored him againſt the ſame; bur it may be donbted, vvhether 
theſe vyho are unjuſtly condemned, may be reftored againſt that verdi&,though 
it be found unjuſt;ſeing thele vvho are unjuſtly aſsoilzied cannot be thereafter 
purſued, though the abſolvitur be found unjuſt, per argumentum 4 contrario, 
vid. titl, of the Council, wvhere this queſtion is fully debated, and determi- 
ned. | 


TILIKESE AAIV. 
Of Probation by Confeſlion. 
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robation by Confesſion if judicial, is the ſtrongeſt of all Probations. 
In what caſe ts {oor Confesfron gon 

What are the Effe&s of a qualified Confesſror. 

The Ef =_ a Confesſion emitted before an incompetent Judge. 
How far a Minors Confesfeon obliges. 


On þÞ UW) vw my 


Robation is ſo fully treated of by the C:vilians, and Canonifts, and we 
T differ ſolittle from them, that I ſhall only treat of it here in relation to 
ourown Law. 987-0 RPY 

I. Probation is defined to be, that whereby the Judge is convinced of 
what isafſerted 4 and it may be divided in Probation, by Confesfion,by Oath, 
by Writ, by Witneſſes, and by Preſumprions. 

I. Probation by Confesfion is the moſt ſecure of all others, and therefore 
it is (aid in Law, that in cor-fitentem nulle ſunt partes judicis, ſuitable to which, 
ſach as confeſs are oftimes condemned without the knowled of an Inqueſt, 
as I have more fully treated in the Title of Asſizes, but becauſe men will 
ſometimes confeſs a Crime, rather out of Wearineſs of their Life, than a con- 
ſciouſneſs of guilt, therefore the Law hath required, that if there appear any 
Averſion for life tediumvite, or any ſigns of Diſtraftion, or Madneſs, that 
theſe Confesſions ſhould not be reſted upon, except they be adminiculat with 
other Probatien :. as alſo becauſe Confesfions are oft-times emitted negligently, 
the Ccnfeſsors thinking that their privat Confesfions cannot prejudge them, 
therefore the Law doth only givecredit to judicial Confesfions, and not to 
theſe that are extrajudicial, & extra bencurr, which Maxime is ſtronger with 
us thanelſewhere, becauſe by a particular A of Parliament, Ja. 6. Parl. x1. 
cap- 9c. All Probation ſhould beledin preſence of the Asſize. 

II. This Maxime doth admit in Farinacins, opinion, many Limitations, 
as, 1. Thatif the extrajudicial Confesfion be adminiculat by other preſumpti- 
ons, it is ſufficient, but except the Preſumptions be very violent, I cannot al- 
low this Limitation, ſeing confesſfo extrajudicialisinſe nulla eſt, & quod nul/um 
eſt non poteſt adminiculari, and therefore ſome approve Boſſius who admits 
this Confesfion, though adminiculat only to infer, peram extraordinarian 
ſed non ordinariam, for certainly ſuch Prevarication, and abuſing of Truth, 
and Judges deſerves ſome puniſhment. The ſecond Limitation, is, that if 
the 


fflion be admitted in preſence ofthe accuſer; and accepted by h 
valid, though extrajudicial , * but this T allow nor;- wk & 
It extrajudicial , and the confeſſor knew that he ſhould got 
de upon ſuch a confeflicn ; for which realon likewiſe, I approvenot thethird 
nd fourth limitations, which are, that ifthe extrajudicial confſesfion be geap;- 
wet, and reiterated, or emitted in preſence ofamultitude, or a4 exoneratio- 
men cn, that then it ſtould be valid , andI remember, that | 
Major Weir confeſt Sodomy, and Inceſt ro Miniſters, and Magiſtrats joyntly, 
for exoneration of his Conicience,in preſence of many perſons, that His Ma- 
zeſties Advocat took great pains to bring him to a judicial contesfion,as think- 
ng the former not ſufficient : and yet Frazer was condemned upon 4 con- 
fesfion, emitted before the Aﬀſembly at Aberdewe, and other Noblemen,though 
retracted, 1641. where this linntation is alledged upon, out of Farimaciys, 
and this being repreſented to the Parliamenr,they refuſed ro give their opinion, 
and referred all back to the Juſtices, who ſuſtained the conteffion adminicu- 
hated, as ſaid is. | | 

The fixth limitation is,/ that an extrajudicial confeſſion is valid, if upon 
Oath ; but I allow not this, ſeing Oaths are not allowed in Criminal caſes; 
nor can the Pannel be forced thereto ; and if he ſwear altroniouſly, 'and un- 
deſired, the confeſſion would appear ro me, to be ſuſpeR, as emitted, either 

furorem, wel ex tedio vite. ; 

The ſeventh limitation is, that an extrajudicial confeſſion is ſufficient, when 
the Crime confeſt confiſts, i» animo, as for inſtance, if it were doubted updp 
whar reaſon a perſon accuſed fled, or ſhot a Piſtol, &c. But TI neither allow 
this limitation, for elſ{eit ſhould be as large as che rule, ſeing all Crimes require 
animum delingnendi ; and yetTthink that ſome circumſtances of a Crime, may 
be proved by an extrajudicial confeſſion, andſothis limitation may be true in 
that ſenſe. All theſe limitations are largely, rather than'exaQly ſet down, by 
Farin de reo confiſſo, queſt. 81. Reg. no. obs $ 

Confeſſion though extrajudicial, may be ſufficient { if adminiculat to ſub- 
5 the confeſsor to the torture 3 but this is rarely prattized with vs; But 
remember to have ſeen Mitchel lately tortured, upon. his retra&ing a confefli- 
on emitted by him, in preſence of His Majeſties Privy Council, and a con- 
feſfion extarred by torture, is.in no Law ſufficient, ſo that except itbe adhe- 
red 'to,' after the perſon tortured is removed from the Rack, for twoor three 
dayes, it mak&ho Faith, Fariz de reo. confeſſa. cap. 3. 

Thecuſtore with us, is,that the Advocat dorh in preſence of the Juſtices; ex- 
amire the party to be *ccuſed, and if he confefſe, either he ſabſcribes hiscon- 
feſfion, if he canwrite, or elſe fe ons ſubſcribes for him, or which is {e- 
curer,makes rwo Nottars,& four Witneſſes ſubſcribe; & albeit a confeſlionthvs 
ſubſcribed by two Notars before four Witneſſes, wasfound ſufficient,upon the 7: 
of D-cember 1669.in the caſe of Finla Macknab, who was purſned for Theft, 
yet it was then alledged, that the confeffion was nor ſufficient, and that for 
theſe reaſons. 1. Becauſe all Probation ſhould by the AR of Parliament fore- 
' faid, beled in preſence of the Aﬀaize ; andtherefore when the Probation was 
founded upon confeflion, the confeftion ſhould have been origmally emitted in 
preſence of the Afſize,or at leaſt adhered to before them,& rhe teſtimony of two 
Notars,& four Witneſſcs, was not equivalent to a verbal confeſſion z ſeing they 
could not thereby know .all the circutnſtances which are receffary to be known, 
fuch as whether the confeſſion was volauntar, or extorted,or if it proceeded up- 
on a miſtake, or if it was founded upon promiſe of life, e*c. 2. The party 
who confefled might have emitted that Declaration, npon a confidence that the 
fame conld not operat againſt him, bei extrajudicial, as {2id is. 3 That 
muſt be accounted an extrajudicial confeflion, gue non emanivit in juditioand 

this is fuch ; becauſe there wasno Court * wa here, nor yet an Afſize _— 
| L yhere 


| [.2it. de 
fir 4 s a2 ignoranc perſon, anddidnot undert 
Seottifh mightbe very ſubj<& to miſtake z upon which reaſons 
the Aſſze having demurred; the Juſtices made application to the Council, but 
the caſe being by the Council renutted intirely back ro themlclves,they did find 
the forelaid confesfion ſufficient, and Macknab was thereupon convidat. accor- 
dingly, and hanged; butif rhe confesſion had only been ſubſcribed by a Judge, 
I think it could not have been valid, for that were to confound the OR. 
of a Judge, Witneſs, and Clerk, and would tend to make all Judges arbi- 
trary; ſo that the lite of the Leidges ſhould depend upon one fingle Teſtimony, 
which were very dangerous, elpecially in interiour Courts, where it is very 
well known that perſons of very little integrity fit as Judges,and which Judg- 
esarcoftentimes intereſted, to get the Pannel condemned, becaule thereby 
the Eſcheat, at leaſt a part of it falls to themſelves. 

So far doth our Law require judicial confeffions, that it hath been debat- 
ed, that even a confeſſion taken by all the Juſtices fitting in Judgement, was 
not a ſufficient Warrand, for the Aſſize to in condemning the party, 
except the confeſſion had been renewed before them, though the confellion 
it ſelf was ſubſcribed, and the ſubſcription acknowledged, for the foreſaid A& 
of Parliament requires, that the hail Probation ſhould be uſed before the Aſ- 
fize,in preſence of the party accuſed; but ſo it isthat the emiting of the con- 
feſſion is a chief part of the probarion,fince Law has laid great weight upon 
the way and manner, how a confeslion is elicite, meaſuring exattly the de- 

of conſtancy, or fear, appearing in the Pannel, as'well as confidering 
e motives by which he was inducedto confeſs, and what difference is there 
quoad the Asſize, Whether the confesfion be emitted before the Juſtices, or 
an inferiour Judge,or why ſhould not the Depoſition of Witneſſes, or con- 
fesfionsof Parties, taken by way of precognition proved ?, and yet thir con- 
ſows ou oſore the Juſtices ra But to this it is anſwered, that con- 
feſhons emitted in preſence of a competent, prove in all Nations,from 
which the foreſaid AQ ond, not be made to derogat, except it deſigned the 
ſame clearly : but ſo it is, that it is clearby the forelaid At, thatit wasnot 
intended, that any Probation that wasformerly good, and Probative, ſhould 
be diſcharged 3 but only that the way of uſing the ſame ſhould be regulat, 
and ſo ſubſcribed Papers are not rejetted, for we daily fee that Papers prove 
Treaſon, and Uſury, though they be not ſubſcribed before the Aflize ; but 
that Att only diſchargesa former wicked cuſtom, of carrying in Papers clan- 
deſtinely to the Inqueſt, which had not been openly uſed before the Pannel. 
Likeas, Afſfizers do frequently condemn with usupon ſuch confeſſions. 

The ſecond queſtion which may be here debated, is, whether when: a per- 
ſon contefſes a crime witha quality, and not ſimply, if his confeffion may be 
divided, ſo that he may be convi&t upon che confeſſion, notwithſtanding of 
the quality, except he can prove the quality,this was debated the 13. of March 
1668. At which time, one Dymbar, being purſued tor wounding Collonel 
Tenes, confelſt that he wounded him, bur he did it in defence of his own life, 
being aſſaulted by the ſaid Collonel 3 upon which confeſſion it was alledged,he 
could not have been found guilty 3 fince aconfeſſion can no more be divided, 
than an Oath, and it is a Brocard in Law, that quod approbas mon reprobas : 
As alſo, ſeing the Crime could never be proved, but by the confeſſion, 
theconfeſlion being qualified, was no confeſſion without the ; qualification, 
and therefore there was no Probation beyond the quality ; I know that the 
Doors do in this caſe, diſtinguiſh betwixt ſuch qualified confeſſions, as are 
emitted, ſub #nico firuiZu verborum, as it the confeſſion did bear, I did kill in 
my 
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my own defence, vel. fub. deylici, as I did kill, butT killed inmy own defence” 
in the firſt, they think. thequality cannotbe disjoyned from the confeſſion, bu* 
in the ſecond it. may 3 . yet I thigk this but a ſubtilgy, for poor perions eſpe- 
cially,: when they.are tryed. for their lives, take not ſuch pains to order their 
expreſſions, and their delign, in both is the fame, but T approve more that 0- 
ther opinion of theie, who think, that ſuch qualified confeſſions may infer 
an arbitrary, though leſs pumſhment, peram non erdindriant, ſed extraording- 
114m, 2s Is-aflerted, by Decins jr cap. cuns venerabilis extra, de except. vid. 
Far. de: reo confiſſa.queit. 87 cap. 3. And albeit I think, that if there were 
ſrang preſumptionsagainſtthe confelior, as there was in the above related caſe 
he ved, eo.ca/#, .to prove. that quality of ſelf-defence, otherwiſe than 
by adding, 4 4quality. 3 becauſe prelumptions transfer the neceſſity of Proba- 
tion ,-,upon, him againſt whom, the preſumption is broyght, Cod-fab. ze ſiccar. 
def. 6. non ſcinditur confelſis in criminalibug niſs adſint contraria indicia, Yee 
I think, that ſuch qualified copfefſionsas this is, which imply a defence,ſhould 
either - prove the-defence, or elſe they ſhould not prove the Libel, and either 
ſhould be altogether believed, or-altogether reprobated, for as it was not the 
deſign of the confeſſor, to bind a guilt upon himſelf by the confeflion ; Soit 
is to be preſumed, that be who 1510 ingenuous as to confeſs a guilt againſt 
himſelf, would be likewiG io. ingenuovus as to confeſs the Truth really, and 
ſincerely, or jf he emitted this confeslion by a ſecret. impule, of a Superiour 
Power torcing him to confels the Truth, we may rationally conclude, that the 
ſame impulſe would likewiſe have inforced him to confeſs rhe Truth in itsful- 
neſs, and ſimplicity, . &. homicidinn in dubio non doloſe ſed ad defenſionvem fa- 
Gum preſumitur uy | a adjeFa habet pro ſepreſumptionem, Maſcard. de+ 
probat, L.- 2... concluſe 867. ., - "y 

' - :Idg likewiſe thjok, if the quality,was not annexed to the firſt Depoſition, 
that-it ſhould not afterwards be received, -(ince it is preſumeable, thitit would 
have been adjetiee at the DnnIng, if, it 'had been Frue 3 every man being 
more. mindful ro defend hirpſeJf,. than to confeſs a Crime : and that notwith- 
ſtanding of ſuch a quality adeded,ex znterwallo, the confelſor. nay be poniſh- 
6, exe ordinaria,, which 15allo. the opinion of Clarys @ueft. 55. 

.. The third Quetion is, whether a Confeſſion emitted befote a Judge, 
who, was not .c )]mpetent to puniſh cotporally, be ufftiett for a Judge to 
proceed: whois competent, and. this is oft contraverted with us, if a Con- 
feſſion, or Probation led befgre a, Kirk-Selfjon, be ſufficient, if it be repeated 
before the Juſtiges, and the Council being conſulted Tately by the Sheriff of 
the Merſe, concerning, a man who had conteſt Witch:-craft, befbre' che Preſs 
bytery,they would. not decide it, albeit. Lawyers who were Members of the 
Council, and others were of Opinion, ac he ſhould die, except he could 
alledge a ſufficient reaſon for yarying in his Confeſſion, but this is againſt a 
received Poſition amongſt Lawyers ; qudd confeſfio emanata coram judice in- 
competente non ſufficit ad condemnandum.” Fain. de reo. confeſ. Cap. 6. licet 
ſufficiat ad torturam & habeat vim e 1rajudicialis confeſſionis, the reaſon of the 
forelaid Rule is, that the Confellor hows that he .could not dy upon that 
Confeſſion,and Men will confeſs, many times to free themſelves from trouble; 
or evite Excommunication, who .wopld not.acknowledge a Crime, if they 
were capitally accuſed 5 Some, alſo haveconfeſt to Kirk-Seſlions, Crimes of 
which they have, been innocent, as Adulteries, for obtaining a Devotce, and 
Fornication, to obtain a conlent of the Father, and whatever may. be alledg- 
ed again(t extrajydicial, , may be alledged againſt Confeſſions, before an in- 
competent Judge : By this alſo it may eafily appear, what ſhould be anſiwer- 
ed to- another Queſtion, which differs little from this, viz. If a Confeſſion 
LI 2 : of 
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of a Crime taken incidently, in another Proceſs, and not taken in Proceſs, 
wherein the Confeſſor is puriued for Life, be ſufficient toinfer Death. 

The Lords of Sesfion wduld not ſuſtain a Confesfion emitted by a nian be- 
fore the Kirk-Sesfion, ad exonerationem conſcientis, to operat againſt him in 
any other Courtz becauſe they thought that this would continue men in inj- 
penitency, and retard their repenting 3 which Deciſion was much applaug- 
ed, licet, 3 & Fnuar: euorrynoes of braved marhur wn. | 

VI. By the Civil Law, /. claruw C. de authoritate preſtanda, Minors accu. 
ſed.could not prejudge themſelves by their own Contesfionsz but this is inno- 
vat by Cuſtom of all Nations, Boer. deciſ. 63. and Boſſ. tit. deconfeſſic: and 
with us, Minors confesfing Crimes, are thereupon execute z and 1 find in the 
Journal Books, inſtancesthereof, in very young perſons, but I think there is 
much left in this caſe to the Arbitrarineis of the Judge, who ſhould diftin- 
guiſh betwixt ſuch Crimes as fall under Senſe, as Murder, and ſuch as princi- 

ly require Judgement, as Blaſphemy, Witch-craſt, &c. In which laſt, 

ardly ſhould Miners be puniſhed, pare ordinarie, upon their own Confeſ(- 
fion, and ſcarce after they confeſs, for a Minor is preſumed to have no ſolid. 
judgement. 

Though a Minor may bind a Crimeupon himſelf by his own Confesfion, 
and may be thereupon condemned, and executed : yet whether he may re- 
voke this Corfesfion,and be reponed againſt the ſame, becauſe of his Mino- 

ity, was debatcd the 28. of Febrsary 1676. in the caſe of a young Boy cal- 
led Kennedy ; and that he might be reponed, was urged from theſe Reaſons, 
1. A Mizors Lubricity of Judgement might prejudge him as much in Crimi- 
minals, asin civil caſes, and therefore he ought to be reponed ot rome, 
as well as againſt theotherz and it were abſurd, chat a Minor htiot be 
able to bind himſelf in the value of ten Pounds Scets, and that yet hefhould 
by his Confesfion make himſelf lyable to death. 2. Lawyers are very clear, 
that a Minor may revoke a Criminal Confesfion, L. 4. C. de authoritat. pres 
Fand. ' ler. queſt. 53. and Gomes, gives an inftance of a Mizors being repon- 
ed againſt the Confesfion of Inceſt. 4. In this Confesfion, a Mirer might 
have much more eafily lapſed into a fatal Error, than in any other caſes ; the 
ſub-je&t matter of rhis Confesſion being a contrivance to Poyſon by Draggs, 
and Medicaments,in which, on conftat de corpore delif#;, fince the Defun& 
might have died of another Diſeaſe, and as to which, a Minor might eafily 
have been miſtaken, ſince to give a ſolid Judgement, in ſuch caſes, or rocon- 
feſs what relates thereto, requires not only niore reaſon, but niore Skill arid 
Art, than can beexpetted from ſo young a Boy. To which it was anſwered, 
that ſince Minors may be puniſhable for Critnes, they may conſequently bind 
a Guilt upon themſelves, by their Confesſions, for if the Law did not con- 
fider them as ſo far, doli capaces, that they underſtood the hazard of a 
Crime, it would not puniſh them, and if they underſtood the Nature and 
Hazard of a Crime, it is urirealonable to think that they may not underſtand 
their hazard in confeſſing it, fince in committing Crimes, the Judgement of 
the Wileſt is ordinarly Minded with Pasſion, and Error; but in confeſling, 
men have time and leaſure to be judicions, and ſerious 3 and if Mizors Con- 
fesfions could not ty them, they mighe ſtill in abſence of Witneſſes commit 
Crimes at their pleaſure. 2. Lawyers as well as Reaſon are very clear, that 
a Minor cannot be reſtored, except he ſhew that he was circumveened, or le- 
ſed by his Contesſion, as for inſtance, if he ſhould confeſs fimply that he kil- 
led a Man, but ſhould forget to add that he killed him in ſelf-defence, or 
ſhould confeſs that he committed Inceft ; bur ſhould forget to add that he was 

tonorant, that the perſon with whom he committed the , was Within the 
; Tegrees that inferred Inceſt : Which Opinion is to be ſeen, i» Oddo. 5. For- 
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4. queſt. 24- muw. 9. Or if he had confeſt upon the Promiſe of Indemnity* 
e.g har of Threatnings, and were able to prove either, and by thi 
j Tenipetamene,che Intereſt of the Conmon-wealth, and the Imbicility of 
5 are both ſalved: And therefore when Law, or Lawyers fay that a 
Minor may be reſtored againſt his Confesfion, their meaning only is, that he 
may be reſtored if he can prove his Error and Miſtake. 3.This being a Confe(- 
fion twice emitted, and adhered to, and adrniniculated by che Confesfion of 
other dying perſons, who could not clear themſelves by fyling him, there 
Can no Loube of its Truth remain with any diſintereſted perſon. This caſe 
was not decided, but I conceive that a Mzzor cannot be reſtored againſt his 
own Confesfion, except he ſhew, wherein he was either circumveened, or 
miſtaken. And ifa perſon paſt 21 _ of Age, can prove, that he has con- 
feſt what was not true, he ought to be reſtored : as for inſtance, if he can prove 
that the man whom heconfeſt he did kill, is ſtill alive z tn which ſencel take 
I. 1. F. D. ſeverus. ff. de pa#nis. D. ſeverns reſcripſit, confesfrones reorum pro 
exploratis criminibus haberi non oporteri. And when the Eclog. ſaves, cap. 4+ 
©*(10,0a5,, 187707. ſuitable to I. 4. fo de confeſſis, 5 7% cwrwiterre Junuy, a thu eweneyer, 
6 24421 arMAw @* 0144A05 @r ip <THITeL, qui ſerous occiſum interemiſſe ſe fa'etur, licet 
mon occiderit ex confeſſo tenetur. This is tobe ſo interpreted, that a man 
paſt 21. may be executed upon his own Confesfion, without enquiring whes 
ther what he confeſt be true. But itdoth not follow, that if the Confeſſor 
can prove ke connfeſt what was falſe, heought not to be reponed. 


TITLE XXV 


Probation by Oath, by Write, and 
by Preſumptions. 
: In what caſes is 4 Pannel obliged t6 give bis Oath: 


2 Whether a Pannel is obliged to depone, when the Fudge declares that his des 
poring ſhall not infet a corporal pun 


iſOment. | | 
3 In whattafes tan Crimes be proved by Wome andwhether « Write that is null 
fax prove « Crime: 


4 How far tan « Crimebe proved by Preſumptions. 


|# | run by Oath; is not regrtfatly 4dmitted in crithinal Caſes, for the 
Purſners Oath is never probative, even in civil Caſes, except it be ad- 

duced in Supplettient; bur the Oathof Supplemene by the Purfuer, is 

fed upon no occ:fion in Criminals : - Neither 1s the Defender forced to give 
hisOath in Criminals, 2$he is in civiF-Caſes, both becatiſe it is unjuſt, to force 
a man'to condemn himſelf, and becariſe it is mot probable, that he who is 
accuſed for 2 Crime. would hazard his Soul by Perjury, to redeem his Blood, 
by an Oath. Bur becaule the exceſſive love which we bear to Life, is the 
occalzon of 'this exemption ; therefore where the puniſhment is not corporal, 
O& corporis affiitiva, the Defender will be forced ſometimes to give his Oath, 
a$ it the cate of Riots; and — Sometimes likewike the Law, 
15 be- 
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: becauſe of the ſcantneſs of the Probation, obliges him who accuſed to'give 
+. his Oath, as in the caſe of Uſury, which is a Crime odious in it felf, and 
4. 6. cap. 247. Par. 15. And in the'caſe* of 8. 


WE landeſtinely carried on, F ; 
2 Fen 7a. 6. Par. 21. yet neither of theſe Crimes are corporally puniſhed, 
nd therefore theſe Rules may ſtill hold. © 1. That Probation by Oath of the 
Defender, is never allowed by Law, neither »b; pena eft corporis affliFivp, 
nee ubi infamia irrogatur, quia nemo tenetur probare ſnuam turPitndinen, + 
fama &- vita quoad hoc equiparantur. 2. That a perion accuſed may be ob. 
liged by an expreſs Law to depone, though the Crime for which he is accy- 
ſed, may infer Infamy. '3. That no Law ſhould force the Defenderin a 
© criminal Proceſs to {wear,, where 'the Crime may infer death, nor "have we 
"any ſuch Law in our Kingdom. | 
TI. It is oft contraverted, both in rhe Council, and Criminal Conrt, whe- 
ther theugh the Crime be in it ſelf, ſuch as deſerves a corporal puniſhment, 
yet if the Purſuer, and His Majeſties Advocat likewiſe declare, that they 
will not purſue the ſame criminally, & a« penam corporalem infligendam, if 
eo caſi, the Defender may not be forced to depone, which queſtion may be 
reſolved-by theſe concluſions. 1. That thongh the Purſaer declare that he 
will not mſi criminally, yet that Declaration is not ſufficient, becavſe His 
Majeſfies Advocat may purſue. 2. Though His' Myjefties Advocat concur 
- with the Purſuer, in the Declaration *'yet 1t is nor {ufticient ſeing His My- 
jeities Officers cannot prejudge His Majeity by any Declaration of others, for 
elle they might by ſuch Declarations as theſe, in efte& remit crimes. 3. The 
Declaration of the Council 1s not ſufficient, becauſe they may not prejudge 
a criminal Action, which may be intented before the Juſtice Court, as wag 
found in the caſe of ſome Gentlemen, "and others, who being purſued be- 
fore the Council as Plagiaries, for takipg away Azna Gibſon, it was found by 
the Councgl;. that they wergnot obliged to ſwear, though hoth the Purſuer 
and Advocat declartd-thef ſhould never be crimmally purſted. 4. I con- 
ceive that neither the Declaration of the Purſuer, nor Defender, even in a 
criminal Purſuit-before;the Juſtices, though agreed tp by the Juſtices, would 
not be ſufficrent to force the Defender to {wears \ for I think; that though 
the Defender ſhould, eo ca/#, upon Oath depy: his gpilt, that he _ be of 
new purſued, and convid upon clearProbation ; for his Majeſty, and the pub- 
licks Intereſt can never be prejudged by any Declaration of his Officers, nor 
canany remit Crimes, as I-ſaid formerly, | 
III. Crimes do not ordinarly uſe to. be proved: by Write, and when they 
may be1o proved, there is little difficulty as to the Probation; only it may be 
obſerved, that it was found in the Crime of Falſhood, purſued con Cap- 
tain Barclay, that a Write may be proved falle, without Production of it ; 
and in Perdies caſe, that a Diſcharge was ſufficient, to prove Uſury,. though 
it wanted both Writers Name, and Witnefles, ſeing the Purſuer offered to 
prove the Subſcription by:his Oath ; - butis obſervable that Pannelsare in Uſu- 
ry obliged to {wear. and therefore it may be doubted, whether a Write notſub- 
icrIbed before Witneſſes, : doth prove a Crime, .fince all Writs: of.umportance, 
are by . Act of Parliament declared null, .it' they want the Writers. Name;and 
Witneſſes, .and-if they be not believed; quoad, a civil effet, muchleſs ing 
Criminal; : nor is the Pannel here obliged tomake up the ſame by his Oath, - ag 
incivil Caſes: : And yetthe Marquels of Argile was convidt of Treaſon, upon 
. Letters written by him to General Monch; theſe Letters being only ſubſcriped 
by bim, andnot Holograph, and the. Subſcriprion having begn proved. per 
comparationem literarum, which were yery hard-in other caſes; ſfeing compare, 
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rged, is(ufficient by At of Parl 
Ne ene TR ans won 
$3.25 when depone Upon: « malys,” ebriery, or any ' other 
thing which depends upon Atts of the mind. '5:"Mariy have condem- 
ned upon preſumptions, as Jever Brow who wes corivitt for Murder of ber 
own Child, upon preſumptions, and hariged _ 25: of June 

and | Or" g of Drumlenries Sheep, 
the 20. of February 1616. + Arid aftet #folemn' debate; how far-Preſumpri- 
ons could * Kennedies caſe, he was convid, 
and 
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TITLE XXVL. 
Probation by Witnelles. 


er.-are cited with us. "* 2 


Perſons within degrees defendant, are net admitted, and who theſe are; 
Domeſtich-ſervants, ot aqgppitted. | 
able I emnents. 
10 SOcius criminis. 
'S] - nders enced a; Parties. __ Witkef 
22 time is confiderew 1m the oF 4 Se — 
13 Whether Wite ſr ihe abile, avay bs received at bis Majeſtiies inflence. 
I4 Who are ho , ; | 
5 The cortferiety in Depoſitions conſidered. 
T6 C:uſa fcientiz, '-- + 7 
17 Witneſſes,-ud futuram rei memoriam. 
. 28 Þ 3s nowneetſary togivein' « Lift tothe Defender of the Witneſſts N 
' who ereto beled againſt bim, © | 
x9 Abſent Witneſſes how puniſhed and compelled. 
20 What Namber may be cited for proving each Crime. 


: How Wi; 

2 Who re teſtes ultronei. | 

3 What Witneſſes are not worth the + Unlaw. 

4 When wom n may be admitted to be Witneſſes, and when notg, 
5s How Minors are to be admitted W itneſſes. 

2 Perſons guilty of Crimes cannot be admitted. 
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rains a' Warrand to cite Witneſſes 5 but if the Purſuit be by way of In- 
cement, the Juſticesgrant Warrand by Precept for citing of Witneſles, 

At the day of Compearance, the Purſuer gives it with his execute Sum- 
monds, Executions likewiſe againſt the "Witneſſes, -and if the Executions a- 
muta gs benot legal, the Dyer is deſerted 5 But if the Witneſſes 

lawfully cited, and compear not, of old, there was a Warrand given to 
apprehend them, and the dyet was continued, but now there are formal 
Lerrers of Caption, given under the Signet of the Seffion, and not of the 
Juſtice-Court, and the Letters are ſtill raiſed by the Juſtice-Clerks Deput, 
who is the ordinary Clerk of Court ; And if the . Sheriff refuſe to apprehend 
the Witneſſes by vertue of the Caption, the Letters will be dire againſt him- 
felf, as in civil caſes, and this was firſt obſerved in the caſes of Mickela a- 
gainſt Lindſay. | 

After the Juſtices have found that the Pannel ſhould go tqthe knowledge 
of the Inqueſt, he asks the Purſuer what way he will prove his Libel : and 
C y Probation by witneſles be choſen as the manner of "I 1 _ 

e | 


F the Crime de purſued by railing of a Summonds, that Sommonds con- 
i 
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Probation by Witneſſes. 265 
It, The Juſtices defire, the Clerk tocall-rhe Witneſſes, - and -if any be gi- 
ven in, in the liſt, againſt whom there is no. formal Execution ; it isalled- 

d they cannot be received, and: this is the firſt objxtion againſt the witneſ- 
ja and this is founded upon this reaſon viz. thathe whooffers himſelf tode- 
pone, without being lawfully cited. is preſutned tobe too deſirous to depone, 
and ſo to have malice. Thele the Civil Law calls reffes zltronii, yet I find 
that the Juſtices ſometimes receive witneſſes cited, aj#d «Za, is Alexander 
Forreſter againſta Witch, the 3. of A»g»ſt 1661. So though they will not 
reccive a witneſſe, who appears upon an ,unlawſul citation, and which 
know to be unlawtul, yet they will receiveſome, though not atall cited ; for 
the firſt ſhow a complyance, but not che.Ja®, all the obxectionsagainſt the wit- 
nefſes are diſcuſt betore they be (worn, for it is below the Majeſty ofan oath, 
to.adminiftrat the. ſame unneceſſarily,vefore it be known whether the perſon 
to. whom the Oath is to be adminiltrat will be received. 

To objk@ againſt a witneſs in our Law, is called to cai# witneſs, of to ſet 
him ; and by the Doors it1s called to repel a witneſſe, but becauſe obj- 
Qions againſt the witneſſes, or oppoſttiones contra teſtes, as Farinacits calls 
them, are (o largely treated of by him, and others, I ſhall therefore only take 
notice of ſome particular objections, which are mentioned, and made uſe of 
frequertly in our Law, and prattique. And inLaw theſe objections. are di- 
vided into ſuch as are uſed contra;perſonas ._ teſtinm, and theſe which are uſed 
contra difla teitjum,. 1 ſhall therefore firſt treat oftheſe objettions which are u- 
ſed contra perſonas teſtiunt. | | 
MI. Witneſſes are not admitted with us.-if they be not worth the Kings un- 

law, which weinterpretto be ten pounds ;, and becauſe no man can know the 

value of anothers Eftate, this;obx&ion is found therefore only probable by 
the Oath of the Witneſle bimielf,, as was found in the caic of Ruchead 1gain(t 
Mvsjre the 9. of December 16468. But this ſeems ſtrange; for ſince the Law is 
jealous that he will depane unjuſtly, why it ſhould believe him as to his own 
quality 3: and therefore I think that in Criminal caſes, 'when the hazardis. ſo 
great, the being known to be; an aftual Beggar, ſhould be ſufficient, per /e, 
to caſt a Witneſſe,withour referring the ſame to the witnefles Oath. | 

This objeftion is founded upon-the preſumption, that ſuch as are poor;are 
hable to impreſſion. And ſuch as ate poor are expreſly repelled froin bein 
Witneſses, by the 34. cap. Stat. 2. Rob. And they were likewiſe repelled 
by the Civil Law. | — 

IV. Women, regs/ariter, are. not witneſses, neither in Civil nor Cri: 
minal caſes with us , nor ſhould they make as much Faith with us, 
in criminalibus, as is allowed by the Civil Law, and Doors; ſeing 
with us they are excluded from being witneſses even in civilcaſes, ergo forti- 
ori, they ought. to. be rejected in Criminal cales ; for albeit the Doftors al- 
low them ſometimes to provein Civil caſes; yet they reje& them in the ſame 
cauſes, when they are criminally purſued, asin Furto&c. Farin. queft. 56. 
zum. 31. and by an expreſs At. 1. Azguſt1661. The Juſtices otdainedthat 
no women ſhould be examined as-witneſses in Theft, for the future, except 
ex officio & com nota: andthat ſame day they received Elizabeth Watſon, as 
witneſs in Thett againſt B-untfield. - 2., Wornen are ſomerimes received wit- 
neſſes in ſome caſes, ob atrocitatem criminis, as in Treaſon, by an expreſle at 
of Sederunt 1591. Andin Witch craft, moſt ordinarily,as 1s to be'ſeen by the 
Books of Adjournal;and particularly in the Proce's of Margaret Wallace, the 
20. of March 1662. where Margaret Graham, and Marion Wear. ate recei- 
ved witneſſes. 3. They are admitred in c#iminibus domeiticis, becauſe of 
{cantne(ls of probation 3 andthusthey were received againſt George Sxintoun, 
who was acculed for murdering; his own wife, within hisown houſe, 21. Ax- 
guit 1664. 4. Women are received witneſſes, where wotnert uſe only” to be 
M m preſen 
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preſent, as in the being brought to bed, mardering of Children, e+ i» parts 
ſuppoſttitio, 8c. very many inſtances whereof are to be ſeen in the Adjournal” 
Books, And yet Farin. queſt. 49. fayes mslier nor: poteſt ef5e teitis, & quo ed 
Suppoſitionem partws ſi inde agitur eriminaliter, ad ſuppoſetionem corporaliter pu- 
niendam : And by theſe we may conclude that women are not regsleriter ad- 
mitted witnelses in Scotland. Likeasby the 34- cap. Rob. x. © Theſe are ex 
preſly excluded from witneſs bearing ; yet Mathexs conchides they may be ye-' 
ceived witneſs, ex toc, quod mulier adulterii condemnata non admittetur, ergo 
in eliis mulieres admitti debent 5 But this opinion is contrary to all the DoQors 
vid. Farin, queſt. 59. caſu. 1. where he gives it for a rule, that malier ts 
criminalibus teStis eſſe nequit: which rule extends fo far thar according to his 


7 


judgement, three or moe women cannot yoo a Crime, mum. 29. - | 
The reaſon why women are exeluded from witneſſing, muſt be eithet 
that they are ſubje&to too much compns(ſion, and fo ought not to be more te- 
ceived in Criminal caſes, thanin any Civil caſes 3 or elſe the Law was un- 
willing to trouble them,and;thought it might learn them too mnch coniidence, 
and make them ſubje& to too much familiarity with men, and ſtrangers, if 
ay were neceſſitated to vague up and down at all Courts, upon all occa- 
.ONS, 
-  V. Minors if they be paſt fourteen years of age, and no otherwiſe, may 
be admitted to be wicneſses, by the foreſaid At of K. Robert, and it being 
alledged in the Proceſs of Margaret Wallace, 1622. That Margaret Grahame 
could not be received a witneſs, becauſe ſhe was. not paſt eighteen years ot age, 
this was repelled, becauſe a Teſtificat bore, that ſhe was paſt fourteen years 
of age, and might beman'd. The reaſon ofthis objxttion, is, becauſe Mimors 
underſtand not to anſwer all circumſtances, which muſt be neceflarily confi- 
dered by the Judge 3 'nor yet the nature of that Oath, which ſhould overaw 
them, and they are very ſubje& intheit youth to corruption 3; a clear inſtance 
whereof, I ſaw tny ſelf, in alittle boy againſt Toawie, who after he was recei- 
ved, did firſt depon many improbabilities, and ſeemed terrified with every 
queſtion, and thereafter Conteſt that he was bribed, with a very ſmall and 
childiſh bribe. In many caſes likewiſe, witnefles are to depone vpon that 
which requires judgement, as in proving ſelf-defence, ratihabition, &c. And 
in theſe caſes, 1t 1s requifit that the deponer beof a more advanced age rhan 
fourteen. | 
VI. By that Ad likewiſe of K. Rob. ſuch as are Furious, Adulterers, Rob. 

bers, Thieves, Perjured, Scourged, and Servants cannot be received  wit- 
neſfes : nor yet Laiks againſt Church men, nor yet Church-men againſt Laiks: 
whereas accordingto the Canon-Law, cap. de cetero decret. de teſtib. Laiks 
are ſorbidden to be received againſt Church-men, ſed nox contra. The rea- 
ſonsof which conſtitution, aregiven tobe partly the reverence due to Church- 

men, and partly the hatred whereby Laiks do perſecute them 3 but this ob- 
jeQion is juſtly reprobat by our cuſtome : by which likewiſe Servants are re- 
ceived to be Witneſses, notwithſtanding of the former Law againſt it ; but 
not for their Maſters : but whether he who hath redeemed himſelf from Ju- 

ſtice by a Remiſſion, ſhould be received a witnefle, may be contraverted ? 

and that he ſhoul-l not be received, may be argued, 1. Becauſe of this Law 

of K. Rob. which doth expreſly repel him. 2. A Remifſhon takes not away 
the guilt, but is only adefence againſt the puniſhment, /. Fir. C. de gener. ab- 

olit: And ſemel malui ſemper preſumitur malus, which wicked depoſition 

cannot be altered by a Remiſhonz and fince the King cannot make a man good, 

it follows, that he cannot make him a ſufficient Witnefſes. 3. It hath been 

found by ſeveral Deciſions, that a perſon convict, and brought off by a Re- 


miſſion, redewptus 4 j#ſtitia, as this Law calls him, hath-been therefore! ſer, 
| from 


OOBSI..00” 49 me6 Wins. 


———. CT 


_ 


$f 


by ; 
_— OO 

>a Wd 

wal f 


by - 
@ - 


” from beioga witneſs, a5 in the caſt of Toſroch, who was condemned as a fl 
PE om -and was thereupon {ct from being « witneſs, in the Proceſs, foe bor. 
© ning the Houſeof Frendrerght,z; and yet I my ſelf have objected: this 2 
© an Englifo Captainin Argites calr,but it was repelled Bur toreconcile 
opinions, I think weihould - fm 9 betwixt ſuch as make uſe of the Re- 
wiſſion,before they: be convidt, and;theſe whoare convict; and thereafter wake 
uſe of the Remiſſion:; tor theſe willy pation upon the. Remislion,. do 94 
acknowledge the guilt- ; yet-thatjt-is only: fi@ione: jaris. And therefore 
foreſaid Law ſayes, copulative:that convidti, &: redempti 4 jaititid non foſſunt 
eteitess 49705 Þ $1499 £29.65! | | " 
ef ur? which caſts a. man from being Witneſs, muſt be.proved'by 4 
Sentence, and ir wasnot tound relevant; that the Theft was offered inſtaritly 
to be proved,. the io. of | February 1673. :1n Aſoimtilliescale ; . but it would 
appear, that ſometimes rhe Theft is {0 recently.commirted, » that' there could 
be no time for conviting-him; -.-and-yet it wete hard-that a.perſon ſoguil- 
fy, ſhould be received. -- The dependence allo of a criminal purſuit againſt 4 
Witneſs, ſhould caſt him, it it wes intented before his Citation, 'to-be- a 
| Witneſs, elle every 'Witnels might be caſt; by intenting a- Criminal Purſuit 
| againſthim, | | | WF: 
| V 11. Theſe within. Degrees defendant, | by Elood,”: or Affinity,” are like- 
| wn e repelled by the foreſaid Alt. ' Degrees defendant,” are by our Law the 
fourth Degree, or Coulin Germans, as 18 exprefſed. in the- foreſaid Chapter, 
and this Term comes, in my-opinion,::from- the French-Word, defendre; to 
forbid. io that Degree defends, /is-rhe true expreſhon, though we ſay,” defen- 
dent, 'by corruption of the Word. ';Excommunicat - perſons-'cannot by. that 
Law be Witrefles,,, nor. ſuch as are. incarcerat : yet de praFiea'; ſuch as are 


< a bo 


. Incarcerat, are, received; except they, can; becaſt by{ome- other Objection. Nor 
- {foych :$are accyſed tor-a crimmal Cauſe, during the Dependence of the Pro- 
' ceſs: nor-{uch;as are ofthe Purſuers Council :- which ObjeQion' is, '-de pre- 


Defenders own Oath, properly ;z yetthe being preſent ar a lration with 
the Purſuer, or the (oliiting tor him, are like wile Branches of partial *Coun- 
ſel, - and are probable by Witneſles. | ., 
V1II.: Domeſtick Servants cannot be received Witneſſes for rheir Maſters, 
albeit they may againſt them, but it they be not Servantsthe time'of the' De- 
poſiticn, they. may z excepttheir Maſter hath pue them away, dolofe, that 
he might uſe them as Wirneſlesz -. but it may be contended, that if he'pae 
y them away ſince the Citation, -to depone, they cannot be Witneſſes. | Nor re- 
| moveable Tennents, but Tennents having; Tacks, or Cottars: of their Ten- ' 
nents, de pradica, are ſtill received z” ' becaule the Law prelumes they 'are not 


fo liableto the Maſters Impreſſions apd yet it is generally ſaid in the former + 


Law, of K. Robert, mecaliquis tenens terream de c0 ad firmam,vel ad aninunge 
reditum, and Farin.doth, -regulariter, conclude,- that Colomes #0 admittitar 
ad teitificanaum pro domino ſoo ; and yet; Gloſſa:ad cap. in literis extra de tefti- 
bus adheres to the Diſtiaction allowed in our.praftice; and concludes, that 
aut coloni ſunt tales quibus imperare poteit dbminss, & eoſer guns alias 
non, ſed iis tantun creditur. Farin.Is hkewle opinion, that 
though Vaſſals who are not ſubjed to the Juri(didtion of cheir Saperior, 'tnay 
be received Witneſſes tor him; yet that where -his Superior, habet merum,"'& 
mixtzan imperium, in vaſdallos, Vaſlal there can be received Witneſs far 
bun. but with us, Vaſfals of Regalities, are received Witneſſes for the .Lord 


of Regality, which ſeems very unjult ; ſeing as Farin. there obſerves,” Domi- 
x. 


ws in tales vaſrallos minacemt terrorem, & timorem incutere poteſt.- 
Mm 2 | 


| Fica, called-the. giving of [partial Counſel,..and this is-only proved by the - 
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IX. Thoughmoveable Tennents cannot be Witneſſes, yet Cottars may.as 
the Cuſtom now runs, whether they be Cottars to Tennents, who are not re. 
ceiveable, or not, 11. December 1632. For our Cuſtom thinks Cottars in- 
dependent; yet Iconceive if this were welldebated, 1t would be found, that 
where the Tennent is not receiveable, neither can his Cottars, eſpecially in 
criminal Caſes, where exa&t probation is requiſite; for it is not imaginable, 
butthat the Cottar will ſtand in aw of him, whom his Maſter fears. 

X. He who was ſharer in thecommitting of the Crime, with the perſon ac. 
cuſed, vr ſocius criminis, cannot be received a Witneſs, nor yet he, qu; fovet 
conſimilem cauſam, or who may win, or gain by theevent of the Purſuit ; but 
in Falſhood, ſocii criminis, are received Witneſſes; becauſe without thele, 
that Crime could not be proved ; and thus —_— being accuſed for forging a 
Bond, and Diſpoſition, the Witneſſes who ſubſcribed the ſame at his deſire, 
without ſeeing theprincipal Party to whom they are Witneſſes, ſubſcribe, were 
received to prove theFalſhood,and the Forger of the Bond was alſo admitted; 

In the Purſuit of Charles Robertſon,it was alledged,that ſocii criminis might be 
Witriefles, where the puniſhment was pecuniary, & ſententia non irrogabat in- 
famiam; for the reaſon why ſocii eriminis were not admitted, was, becauſe 
they were infamous, & inteſtabilesz, to which it was aniwered, that the rea- 
ſon was, becauſe they were under fear of the Purſuer, and there was preater 
reaſon to repel them in ſmall Crimes, than in atrec:oribss ; ſeing in theſe lefſer 
Crimes, the Common-Wealth was not ſo much concerned, which was the 
reaſon why the ftrictneſs of probation was relaxed in Treaſon, &c. And in 
theſe the Pannel might be forced to depone; but could not in greater Crimes. 
In reſpe& of which Anſwer, the Juſtices the 9. of March 1671. would not 
admit ſocios criminis, though in a Delidt, which was only puniſhable by a pe- 
cuniary Mul&, and though they were not found to be ſociz, by a Sentence, ſe- 
ing their being ſocii, was offered to be proved by their own Oaths, and by 
the foreſaid Statute, ſocius criminis, and infamis are two different ObjeQtions, 
vyhich had beenunneceflar, if ſocivs criminishad been only repelled, becauſe 
he was anfamic. 

XL. It is ordinary for any perſon who is purſued for a Crime, to raile a 
Reconvention, and to call therein all ſuch as Defenders, whom they think 
may be led as Witneſſes againſt them 3 andit is ordinarly. controverted, whe- 
ther in ſuch mutual Purſuits, ſex «ntecategoriis, may be received as Witneſſes? 
To which the ſolid Anſwer is, that though it ſeem that they may ; becauſe 
elſe it ſhould be in the povver of the perſon accuſed, toſert all ſuch Witnefles as 
tay beled againft him ; ſeing he may raiſe a Reconvention, or it may bein- 
t:nt the firſt Criminal Purſuic, upon deſign, and call all theſe as Defenders; 
yet it is thought they cannot be received Witneſſes, until that Proceſs depen- 
ding againſt themſelves be firſt diſcuſſed; by the event whereof, it may ap- 
pear, whether that Purſuit be juſt, or unjuſt : And by the former Law of 
K. Robert, none can be received Witnefſes, againſt whom there is a criminal 
Purſuitintented. Notwithſtanding of all which, I have ſeen the Lords re- 
ceive Witneſſes in this caſe, but cum nota. | 

Witneſſes who may be received, arecalled teſtes habiles, and they are di- 
ſinguiſhed, iz idoness, or ſufficient Witneſſes, or teſtes omni exceptione majo- 
res, who deſerve yet a further Degree of Faith, and againſt whom there is not 
only no Objettion, but even no Suſpition, &' teites optime opinion;s, who 
deſerve the higheſt degree of Truſt 5 Sometimes Jikewiſe, witneſſes are re- 
ceived, thoughthey be not altogether habiles, and theſe are called with us, 
teites cum nota, who inour Law prove not fully, either the Libel, or De- 
fence ; albeit by the Civil Law, teFes inhabiles, were admitted to Exculpat,or 
prove a Defence proponed for the Pannel, if there did not ly Preſumptions 
@f guilt againſt them. XIE. 


P. 


XU 


- OY 
* 


P COTS 29 7 THEY LL "> en 
r F HRS. 269 


XIf. Ifa Wunelswasnot habiles, to be.a witnes, when the Crime was 
committed, he witli nat be admired to be a VVitnels, though he be habilrs, 
& major, at the ſame time ob his Depoſition ; © becauſe a Witneſs muſt be 
ſuch as did then know wharwas done : thus FF;ilfox was repelled, in the 
Proceks againſt Cask, the 10. of Sapjcamber 1661. Set 

XIII, Iris aft-times controveried withus, if ſuch Witneſſes as could not 
be received at the inſtance of the Accuſer, may be received at the inſtance of 
his Majeſties Advocat, . which Queſtion may be anſwered by theſe Concluſi- 
ons. 1. If the Objedtions againſt the Witneſses be ſuch; as make the Wit- 
nelſcs i-habiles, as that he is a Minor, or infamous, then theſe Witneſſes cannot 
be received at the inftance of the EFisk. 2. If theobſeHions be (ach as tend to caſt 
the Witneffes,meerly becauſe of his Relation to the Party wronged, as that he 
is Servant , or within degrees defendant to the party wronged, then though 
the Party wronged infiſtnot ; yet theſe Witneſles cannot be received, if any 
Advantage way accrels to the Party wrongd, by their Depofition ; except 
he declare that he ſhall ghereby reap no Advantage, and except the Crime be 
ſuch as 11d no affront to the Party injured, for eo caſs, it is ſtill preſum'd,that 
his Relations will retain a privat Grudge, or Malice, whereupon they may 
prejudge in their Depolitions, both the Truth, and the Defender; and yet 
ordinarly with us the Relations of the perſons injured, are received. at the 
inftance ofthe Kings Advocat. Fhus Nelſon was received againſt Margaret 
Wallace, for Witch craft, though he was Brother in Law to Nicol, who 
gave Information in the Dittay,becauſe the Syummonds was not raiſed at his 
inſtance, the 20. of March 1622, and yet in that fame Proceſs, Stirling was 
not adirirted to be an Aflizer, becauſe he was Brother in Law to Mair, who was 
one of theſe who wasaliedged to be azaleficiat by her, albeit the Libel was not 
raiſed at the inſtanceof Muiz, or any of his Relations, which I think both 
irregu/ar, and dangerous. | | | | 

Albeit thele be relevant Objections againſt Witneffes, yet if the Propaner 
of the Objettion, cite them alſo athisown inftance, eo ipſo, he acknavviedge 
the Witneſſes ro be, babiles teſtes, but ſometimes he may notvvichſtanding, 
propone Obj#ttions, even againſt thoſe himſelf cites, v.g. though I cite a man 
to be Witnets for me, yet F may fet him from being Witneſs for my Adverſa- 
ry 3 becauſe he is Brother, or Servant. 

XIV. The Obfdtions, contra didta teftiumare ſngularity, and contrariety, 
and the not giving a (ufficient cauſa ſcievtie. Tow 

Singularity is, vvhenthe Witneſs vvha depones, hath no concurring Wit- 
neſs, and this Singularity is divided, ix abſtativam, adminiculativam, OO dir 
verſeficativam, | | {30 

Sinenlaritas obſtativa, 1, in ay uo reiterabili, an inftance vvhereof they 
gave in Suſanne, and the two Elders, vvho deponed upon the ſame Adulte- 
ry, but differed in the place, andtherefore did not prove. And it is a ge- 
neral Rule, that where the Crime ws not reiterable, or reiterared, that rvvo 
Witneſſes varying upon the time, ar place, as if one ſhould ſay, a Manvvere 
murdered at Ed4inbergh, and the other at Haddingtoun, theſe Depolitions 
could nat be conjoyned, for proving the Murder. | FI 
| Singularites adminiculativa, 1s, wyhere the Witnefſes do nat concur in their 
Depolitions, yer they are not contrary, and. the one afliſts the other, as in the 
proving that a Horſe vvas ſtolen. one ſhould depone that he ſavv the Thiefgo 
in vvithiout a Horſe, another favy him take.the Horſe, but nomore, vvhich 
ſingularity in Depoſitions, doth nor hinder the Witneſſes tro prove, neither by 
our Pra&tiques, nor inthe opinion of the Dattars. | 
. Singularitas diverfificativa, is, vvhen Witneſſes depone different Acts, as 
in a Crime vvhich1s reiterable, and thus the Adultery againſt John Maxwel, 
Mm 3z vvas 
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was found by the Lords to be ſufficiently proved, though one of the Witneſ- 
ſes deponed only upon an Adultery committed at one time, and another, of 
an Adultery committed at another time, February 1566. for the Lords thought 
that ifone witneſs ſhonld peepin through ahole,and ſee Adultery committed, 
and thereafter anothet wirnels ſhould peepin, and ſee the "Adultery likewiſe 
committed, yet they were conteſtes, and did prove ſufficiently, etiam ad pe- 
nam mortis infligendum, as was found in the probation of Adultery; of 
gainſt George Swintoun 5 ( but in my opinion _) this caſe differs from the 
tormer, for in George Swintonns cale. both the witneſſes concurred in-one 
A&;,but they did not ſo in the caſe of John Maxwel, and therefore, though 
the depoſitions were conjoyned againſt him, by the Lords, for ſuſtaining 4 
Decreet of Divorce ; yet it were hard that theſe different Probations could 
have been conjoyned, if the caſe had been criminally purſued, as is clear by 
Farin. queſt. 64.de oppoſition. contra exam. teitium num 55. 

XV. Witneſſes who depone things that are contrary, do not prove, if that 
contrariety be in things that are ſubſtantial, but though they differ in ſome 
extrinſick circumſtances, yet they prove, - & werba ſunt improprianda, ut 
teites concordentur, & etiam concordari debent aliquando 4 judice per interpre- 
tationem ſuppletivam.but though contrariety be agreat defe&t in depoſitions x 
yet too formal an agreement amongſt the witneſſes, who depon all in the very 
iame words, &- per premeditatum ſermonem, is ſuſpe&, v. g. If two, or moe 
witneſſes ſhould tell over a long ſtory, in the very ſame words, as Farin.well 
obſerves, queſt. 64 num. 24, 

XVI. Lawyers have taken fo great pains, to ſecure the lives of poor Pan- 
nels, . that they will not believe witneſſes, though concurring,except they can 
render a ſufficient cauſa ſeientie, if the thing deponed fall under ſenſe, 
as the ſeeing a man killed. If it fall not under @ ſenſe - ab- 
ſolutely, as that a perſon was drunk, mad, or repute a thief, &c. . Betwixt 
which two, there is likewiſe this difference, that in theſe things that fall not 
under ſenſe, the ratio ſcientie maſt be given, whether it be asked or not, be- 
_— effet, its the ratioſcientie, and not the Depoſition, which proves in 
that cale. | 

Witneſſes muſt in our Law Þe received in preſence of the Pannel, and Af- 
ſize, that the Pannels preſence may overaw the Deponer, and that the 'Aflize 
may judge by the Deponers countenance, geſtures, and affurance, how far he 
ſhould be believed, and Advocats areto be preſent, that they may inrerrogat 
upon emergents, and this is much juſter, than the Laws of other Nations are, 
who aJlow neither Advocat nor party tobe preſent, whilſt the Witneſſes de- 
pons, Gomeſ. de deliF. cap. 1.num. 65. Andin this alſo we agree with the 
Civil Law, /. Caftedias ff. de publ, judiciis, 

XVII. Witneſſes are ſometimes received, iz criminalibus, adfuturam rei me- 
»oriam, for the Defender, bur never for the accuſer; and that becauſe the 
accuſer might blame himſelf, for not purſuing ſooner, which'is not in the De- 
fenders power, and teſt;zbus non teitimoniis creditur, whereas Depofitions, ad 
futuram rei memoriam, are only ny 3 And yet with us, the Juſtices 
ſometimes declarein Court, when they continue dyets, that they will receive 

the Depoſition of Witneſses to lie 7z-retentis ; but this form is not allowable 
in my opinion; except both parties conſent ; becauſe by Ad of Parliament, all 
probation ſhould be led in preſence of the Afize. 

XVIIL. It was a defett in our Law, that albeit it allowed the Pannel to ob- 
x& againſt Witneſses; yet it didnot allow him to cite Witneſses to prove his 
objections: as for inſtance, if the purſuer adduced a Witnels, who was con- 
vitt of Theft by a ſentence at Aberdeen, this would be relevant, but the Pan- 
nel could not prove his exception, both becauſe the dyet was perempror, and 
becauſe he was not allowed to have adiligence for proving thereof; for reme- 
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dy whereof, by the xx; Article of the Regulations of the Juſtice-Court, it was 
appointed, rhat when the Libel, or Sutmonds' of Exculpation is execute,th® 
names of the inqueſt, and Witnels ſhould likewite be given <©o-the Defender» 
rotheefedt he might know vyhar wo vbpet againſt them,and diligences are there” 
byallovved him for proving bis . obxeGtions. Againk this Article it vv4s 
murmured, that firſt rhis vvould be very difficult ; tor the purſver could: not 
knovv vvhat Witneſses vvere to be aduced, and much leſs vvhat Asſizers might 
be preſent, for they could not aſsure their attendance. 2. This might prove 
a mean of corrupting Witnelſses, and Asſizers, yvho, if knovvn, might be pra- 
iſed. 

But to theſe it may be anſwered, that noman ſhould raiſe a criminal pur- 
ſuit to vex menJn their Fame and Fortune, till he were ſecure that he could 
prove his Lid, which intefrs neceflarly that he knew the Witneflſes who were 
to be adduced; And ſeing the Purſuer might cite 45. he might be confidenc 
fiftzen of them would obey, and be ſo wile as toevite the Penalty : And this 
Objeftion would tend myth fore againſt a!l Continuation of Aſſizers for a 
whole year. which is very ordinary. To the ſecond it may be anſwered, 
that either the Witneſſes to be adduced, are honeſt, and then there is no fear 
of practiſing, or they are falſe and obnoxious to Corruption, and then they 
ſhould not be received atall : And it were inhumane that a mans Life and 
Fortune ſhould be laid open tothe Depolitions of theſe, whom the Law durſt 
not »Jlow tobe known, for fear of being bribed, and corrupted. And this 
Inconveniency could hard'y have beeri evited before thir Regulations, fox 
ordinarly the Defender knows who were preſent, and needed ſuſpe& that 
none will be adduced, who were nor preſent; As likewiſe when Dyets 
are continned ( as frequently they were ) the Witneſſes were frill known, 
but theſe Jealouſfies are by very much lefs dangerous, than the Inconveriences 
which attend the not allowing the Pannel to know whatWirneſles are luſpiri- 
ous, and ſhould bedeclmed. And our Law ſhould either not have allowed 
Obxftions againſt Witnelies, or ele ſhould have allowed a Dyec, and means 
for proving them: #am quando aliquid conreditur omnia concedi debent fine 
quibus ad hoc perveniri nequimus. | | 

XIX. If Witneſſes compeared not of old, the dyet was immediatly deſer- 
ted, but novy Caption will be diredt againſt them, and rhedier will becon- 
tinued, for it is unreaſonable that the Purſuer or Fisk, ſhould be prejudged 
by the Comumacy of the Witnefles ; bur it twocompear, it may bedoubted 
if eo caſy, if the dyer ſhould becontinued, for two are ſufficient for proving 
the Libel, but becauſe moe Witnefſes than two ate oft-times requiſite, there 
being many Circumftatices to be proved, therefore it ſeems hard, rhat the 
Dyetſhould not be even eo csſ#, continund: And at orker times there may be 
Objections which may caſt och as are preſent, and therefore the Juſtices con- 
timued the Dyet agamft Braces Gordon, the 1+. of November 1671. Becauſe 
the Defender would not declare tligt be would uſe no Objections againſitfuch 
as were prelent. 

Though regslariter the Juſtices vvill grant Warrand to apprehend and ſe- 
cure Parties vvho are ſufpeCt of Crimes, nll they find furety ; yet they retuſed 
to {cure or attach, ſuch as vvere cited to be vvitneſſes left thereby they ſhould 
diſcourage Men from compearing to bear Witneis, December 1672. In an- 
fyver toa Perition given in by the Marquis of Montroſe Tennents. | 

XX. By theCuſtom bothof the Council, and Criminal Court, ten Wit- 
nefſes are aNovved to be cited upan every (eparat matter of Fact ; and Artick 
of the Libel, and no moe, to evite Confuſjon 5 nor yvants there Precedents 
for the Number of ten in this cafe,fince cap.5. legis Mamimilieanque eam rem is 
Mm 4 gs 


272 Of Torture. 
gui hac lege judicium dederit teſtibus publice duntaxat in res fongulas decem. de« 
nunciandi poteſtatem facito : and I find in Valerins probus, this to be ant Ar. 
ticle, edi&i proetoriiteſtibuſq; publice duntaxat decews denunciandi potefbatene 
faciam to vyhich Number Witneſſes are ſtinted, by a Statute of Lewis the 1 2 
of France, Langleus. ſemeitr. lib. 3. cap. 5. from vvhich Statute, our Cuſtom 
ſeems to have flovv'd. | 
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FILL LE AXVIk 
Of T ortour. 


t By whom can Torture be inflifted iz our Law. 

2 Toriurepurges all Preſumptions. 

3 Whether may perſons who are condemned, be thereafter tortured. 
4 Who are exeemed from Torture. 

5 How ſhould ſuch be puniſhed, who Torture unjuſtly? 

I. 


Orture is ſeldom uſed vvith us; becauſe ſome obſtinat perſons do oft- 
times deny Truth, vvhilſt others vvho are frail, and timorous,con- 
feſs for fear, vvhat is not true, and it is competent to none, but 

tothe Council, or Juſtices, to uſe Tortour, in any caſe; and therefore they 
found, that Sir William Ballender, as a Captain, could not Torture, though 
it vvas alledgd, that this vvas neceſlar ſometimes, for knovving the Moti- 
ons of the Enemy, and might be neceſſar,and allovved in ſome caſes to Soul- 
diers, for the good of the Common-Wealth. And the Council are ſo tender 
in Torture, that tnough many Preſumptions vvere adduced againſt Giles 
Thyre, Eneliſh-man, ſuſpefted of Murder, and Adultery, they refuſed to Tor- 
ture him; albeit it vvas preſt zealouſly by his Mafeſties Advocat. 

fl. It is a Brocard amongſt the DoGors,that he vvho offers to abide the 
Torture, purges all other Preſumptions, vvhich can be adducd againſt him; 
and yet Alexander Kennedy being purſued tor forging ſome Ponds, and no- 
thing being adduced for proving the Crimes, ſave Preſumptions, offered to 
abide the Torture, but this vvas refuſed. 

Torture likevvile being adduced, purges all former Preſumptions, vvhich 
preceeded the 'Torture, it the perſon Tortured, deny what was objected againſt 
him 3 butyet he may beput to the knowledge of an inqueſt, upon new pre- 
ſumptions, as was found after a learned debate, in the caſe of Toſhoch, who 
was Tortured, for the alledg'd burning the houſe of Fren-draught, Auguſt, 
1632, for it wasalledged, that Torture is intended for bringing the verity to 
Light, and as he had been condemned, if he had confeſt,- ſo he ſhould be af- 
ſoilzied when hedenys, elſe no Man would endure the Torture, if they were 
rot perſwaded, that upon denyal, they ſhould becleared, but would con- 
fels, and not endure ſo much Torment unneceflarly ; ſo that the Inquiſition 
would be the occafion of mnchſin, and make Men die with a liein their mouth; 
and therefore Torture is called, probatio ultimme vid. Clar. queſt. 64. Yet 
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Spot, Maxwel ot Garrery, and others were condemned after Torture, upon 
other Probation than was deduc'd before the Torture. _ 

HI. 1 remember it was debated in Council, Anno 1666. If the Weſt- 
countrey-men who were condemned for Treaſon, might after Sentence be 
Tortured, for clearing who wete their Complices, and it was found that they 
could not, nam poit condemnationem, judices funTZi, Swnt officio; yet all Law- 
yers are of opinion, thateven after Sentence, Criminals may be Tortured,for 
knowing who were the Complices. . | 

IV. One of the Priviledges of Minors, is, that they cannot be ſubjefted to 
Torture, leſt the tenderneſs both of their Ageand Judgement,make them fail, 
$ mT Tor IeceTHISSApa) (Tay, uN, V$h7E4 Sufagary Enrrow lag de queſt. cap. 9. ad, 
yet L. 15. ff. dequeſi. Judges are diſcharged only to Torture ſuch as are un- 
der fourteen ; perſons very old were not to be tortured,for the ſame Reaſon, 
L. 3-fﬀ- ad S.C. fllan. Which was by ſomeextended to Women, ſick perſons, 
and ſuch as had been eminent in any Nation, for Learning, or other Arts,but 
all this is arbitrary with us. 

V. Theſe who Torture, if the perſon tortured die, are puniſhable as Mur- 
derers, but though they die not, yet by the Civil Law they were puniſhe, 
deportatione in inſulam, or by baniſhment z and with us they are puniſhe ac- 
cording to the quality of the Crime. | 


TITLE XXVIII 
Of Remiſſions. 


Whether he who uſes a Reis acknowledges the Crime, 
How Remiſſions gre gravis 4 

For what ſhould no Kemiſſions be granted, 

Letters of Slanes, and Ajſithments, when neceſſary. 
Perſons condemned, are ſometimes reſtored by way of juſtice. 
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Vi the Judge has pronounted his Seritence, he is fans officio, and 

the puniſhment irrogart by him, .canonly be remitted by the Prince, 
though the Council may moderat, or delay it. h 

The Party condemned is reſtored either by way of Grace,or of Juſtice: Re+ 
ſtitution per modum gratis, 18 with us called a Remiſlion. 

I. Remiffion then is the pardon of the Crime, graciouſly allowed by the 
OR and it may be given, either before, or after the Pannel is con- 
vict. - 

If it be given before Conviftion, the Pannel by making uſe of it, doth per 
fifionem acknowledge the guilt, and if he do not acknowledge the ſame, the 
Remiſſion is null, and will not ſtop the Execution, as was found in. Alex- 
ander Kennedies caſe, and this is as 2 teceived Maxime with us, yetex ſer- 
tentia DoGorum, non videtsr map crimen, qui gratia utitur, Alexander. con- 
G1. 76. Bofſins de remed. ex clem. num. 29. nec poteſt Fudex dicere ei, quivult 
ea uti oportet fatearis deliFum, alias non uteris ; yet Boſſins tells us, an + 
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274 Of Remiſſons. 
the Cuſtom of Mila, he who nſesa Remiffion, muſt acknowledge the Crime, 
ibid. but our Law in its foreſaid Maxime may be reconciled with theſe Doffors 
for even with us, the taking 2 Remiſſion doth not prove the Crime,” fince 
that may bedone ſometime, rather upor'the account of Security, than Guilt, 
& litet ſe redimere & lite and therefore Braids Eſcheat, as an Adulrerer, 
was not declared, January 1662. by the Lords of Seffion, there. being no 
Probation of the Adultery, bat the Adulterers taking 2 Remiſſion; but the 
ufing a Remiſſion doth certainly prove, as was formerly obſerved from theſe 
Statutes. 
This Remifſion is granted by a ſignatur under His Majeſttes hand, and is 
efented in Exchequer, which is equivalent with ns, to that iteriratio menti- 
ned by Perez. ad tit. deſent. paſſis mm. 16. Clarns. fin queſt. 59. Num. 10. 
que eft approbatio ſenatus, que in cauſe cognitione verſatur ne 1mpetrentur gra- 
tie per obreptionem, vel ſubreptionem 5 thereforeif the Remiſſion be gran- 
ted upon a miſreprſentation, the Council will upon a Bill ſtop the ſame, ill 
His Mafeſties further pleaſure be known, as they did in Murray of Burghtouns 
caſe : and though by the 13. AZ. 10. Par. F. 6. The writer of ſuch ſigna- 
tors, ſhould ſubſcribe his name uponthe back of the fignator, to the end, that 
hemay beanſwerable, ifit contain any thing thatisunallowable ; yet the ſaid 
Remiſfſion granted to Burghtoun,was ſuſtained,though ir had not been ſo ſub. 
ſcribed, when it paſt his Majeſties hand, yet being alledged to þe in deſuetude 
but rather becauſe the writer did thereafter ſubſcribe. Jar. 1666. and theſe 
Remislionsare ordained to paſs the-grear Sea}; -of defign* that the-Seat ſhould 
be a check upon them, butit they paſſe the Seal, they cannot be recalled zax- 
quan ſurreptitia. Boſſ. ibid. num. 36. for, ſayes he, they are ordained to be 
preſented, in ſenets, ze fnt ſurreptitia, & ut _inquiratar : And therefore it is 
appointed by the fourth F. 4. Par. 6. c. 62. that the Remisfion ſhould con- 
tain the greateſt Crime for which the Remisfion is craved, and if the greateſt 
Crime be not expreſt, the general clanſe remitting all Crimes, will not detend 
againſt a purſuit for any Crime that is greater than the Crimes ſpecified in the 
Remisſion ſuitable to which Lawyers aſsert, that qui petit gratiam, debet non 
ſolum aclidum exprimere, ſed & qualitates ejus, aliter uti ſubreptitia, nihil va- 
let, ſed non debet exprimere omnia delifa ſeparate. Boſs. ibid. num 33. 

TI. Remisfions ſhould not be granted for Slaughter committed premeditat- 
ly, or by Fore-thought-fellony, Stet. Dav. 2. cep. . where it is ordained, 
that no Remisſion ſhall be granted for homicide, till inquiſition be firſt made, 
whether the Slaughter was committed by fore-thought-tellony, and if it was 
ſo committed, the Remisfion ſhall benull, & hoc conceſſit rex, as the Text 
ſayes, This is confirmed by K. Ja. 4. P. 6. 6. 63. which Ad is declared to 
endure, till His Majeſty recal the ſame, . and yet it is repnte a temporary A&, 
and notwithſtanding thereof, remisfions are ordinarily paſt for Murder, as in 
the Earl of Caitne/5remisſion 1668. Againſt which, this was objetted ; . bur 
repelled. Yet in Flanders, and other places, this Law is ſtill in force, 

No Remis{ions ſhould be granted for burning of Corns in ſtacks, or barns 
AZ. 18. P. 7.7. 5. Which AC isnot temporary, and yet it is not obſerved 
as was found in the foreſaid remisfion. | 

All Remisfions ſhould be componed, and fubſcribed by the Thelaurer,Re- 
giſtrar in his Pooks,7. 6. P. 13. c. 169. Albeit His Magfty may remit what 
injury is comtnirted againſt him, yet he cannot prejudge thereby the intereſt of 
third Parties. This (atisfation 18 by the Civilians called reparatio damworwn, 
by us'an Aflithment, and the obtainer of the remiſſion, muſt find caution to 
refound the party injured, of all his damnage and intereſt, within. fourty days 
after he produces his Remiſlion, elſe his Remiſſion is null, 4 75, P. 14. 7. 
2. AF. 136. P.8. 7.6. & A8. 15Y, P. 12. 7. 6. but theſe Atts are only tem- 
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porary. But bythe. AC 174. P. 13. 7. 6, Remiſſions granted to any perſons 
paſling to the horn, for Theft, Rief, Slaughter, Burning, or Heirſhip, are de- 
clared null ; if the party lzſed, be not firſt ſatisfied : and albeit it would 
ſeem by this AC, that Afſithment ſubſequent to the Remiſſion,is not lufficient : 
yetthe meaning ofthe A&t is, that the Remiſhion ſhall be ofno avail, till the 
party lzſed be latisfied. | | 

Notwithſtanding ofthefe AQ, it 1s depraZice, very dangerous tochallenge 
a Remilſſion,and I am informed, that one of the learnedeſt Lawyers of his time; 
was {ent to the Caſile for quarrelling the Kings power, in granting aRemil- 
ſion for fire-raifing 3 yet I find a Remisfion produced by John Bel, quarrelled 
as null, becauſe 1. It was given for Murdering Chriitopher Irving, and fo is 
null by the foreſaid At. 2. The Remisfion ſhould contain the greateſt Crime 
and Slaughter is not ſo great a Crime as murder, Nor was the cuality of fore- 
thought-fellony expreſt. 3. It was not ſubſcribed by the Theſaurer. The 
Juſtices delayed to give anſwer, but I find not the perſon was puniſhed 
1643. As alſo Mackie being convid for falſit, and having enacted himſelf 
never to return under pain of death z thereafter he returned, and being pur- 
ſued for his life, alledged upon a Remiſfſion. To which it was an(wered, 
that the Remiſſion was null ; becauſe he returnd before it was obtained, and 
Paſt the Seals, nor was it yet paſt. Upon which the dyet was continued, the 
24. of Febr. 1622. But it is obſervable, that the purſuit was here at the Ad- 
vocats inſtance only,who could not quarrel his Majeſties Remifſion upon any 

account. 

IV, If the party doth willingly grant a diſcharge of all grudge, or revenge 
in the Crime of Murder, this diſcharge 1s called a letter of Slanes, and is cal- 
ed by the Doftors, litera pecis, and thus, Plot confil. 78. layes, that gratia 
fat#a parti nocenti 4 principe non valet, nif# fiat reparatio damnorum, & inter- 
eſſe, vel niſt pex ſit prins habita, ab haredibus offenſ 

This rule hath ſomeexceptions, both by the Common Law, and by ours, 
for by ours, exception is made of Kemiffions granted for pacitying the High- 
lends, and Borders, which are valid, though the party lzſed benot Gatisfed. 
AS. 174. P. 13. F. 6. Which is introduced in favours ofthe publick quiet, 
and is founded upon the ſame reaſon, from which As of indemnity are gran- 
ted, without gratifing, or repairing theſe who wereruined by the perſons in- 
demnified. And for that reaſon alſo, rex potei? gratiari nocentem, ſine pace 
privati intereſſe habenti, quando dammandss laboraſſet pro bono reipublice p fe- 
ciſset illud, per quod multorum ſalus cauſata eſset. |. non omnes.4 fin.ff. de re mili- 
tari. By thir Remiſſons, the party 1s not reſtored ro his good fame, /. 3; 
C. degen. abolit indulgentia patres conſcripti quos{liberat, notat, nec infamian 
eriminis tollit, ſed pane g'atiam facit. And though I think this ſhonld hold 
in ſach as are remitted, after they are condemned, becauſe they are knowti 
to have diffamed themſelves, by contraQting that criminal guilt; yet it ſhould 
not hold in ſuch, as ſecure only rheir own innocence by a Remiſſion, and 
redeem themſelves rather from hazards, than from guilt. 

:V. The Kings Majeſty ſometimes reſtores the perſons condemned, by way 
of Juſtice, per modnw juſtitie, which he doth by reſcinding the ſentence, that 
ſtands againſt him as 1njuſt ; and this is done, either in Parliament, if the 
perſon was condemned by them, or by a review, in the Juſtice Court, if he 
was condemned there ; and in this caſe the party is reſtored, not only to his 

Fame, bvt likewiſeto all his Eſtate, even though it was beſtowed upo a Third 
party. as was after much debate, found by the Parliament, 1661. in the cafe 
berwixt the Marqueſs of Moxtroſs, and the Marqueſs of Argyle. 
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TITS YXx1/X 
Of Preſcription in Crimes. 


1 HowCrimes did preſcribe by the Civil Law. 
2 Whether doCrimes preſeribeby our Law. 


Ccording to the Civil Law, Crimes did preſcribe in twenty years, £. 
querela ſe de falſ.. And Clarins doth aflert, that generally all the 
Doors are of opinion, thatall criminal Purſuits preſcribe in that 

time, but this Preſcription did not run in ſome atrocious Crimes, ſuch as 
Sodomy, Paricide, Apoſtacy, &c, Wherein they erre, for where the Law 
ſays, that <ither ſexeper paricidiz avcuſatio permittitur, as I. ult. F. de leg. 
Pompei, ad parieid. or that nullis temporibss arcetur apoſtatorum accuſatio, 
that muſt be interpret, de preſcriptione viginti annorum, which is in Law, cal- 
led longiſsimum tempus, but the Crimes of Adultery,and peculains, preſcribe in 
five vears. 


IT. It may be doubted with us, if Preſcription hasplace at all ; and that it * 


has not, may be urged trom theſe Grounds. x. That Preſcription has no 
place with us, except where it is warranted bya particular Statute, and there 


. 35s 110 Statute warranting Preſcription in Criminals. And if Preſcriptions found- 


ed upon the Civil Law, had been ſufficientin Scotland, there needed not any 
particular Actsto have been made in civil Caſes ; but fince our Law thoughe 
neceliary to make Laws as to Preſcriptions in civil Caſes, they had much more 
determined this Point, by Law in Criminal Caſes, if they had thought it fir 
to extinguiſh Crimes by Preſcription : But on the contrair, ohr A& of Pre- 
ſcription in Heretage, 1617. hath excepted the Crime of Falſhood from Pre- 
{cription. 2. There being jus queſet#m to the King, by the committing of the 
Crime, both quoad vindiFam,e bona fiſco applicanda,that Right cannot be ta- 
ken away from him, but by a publick Law, or his own privatRemiſſion. 
3. It ſeems unreaſonable, that becauſea privat Party will not inform, being 
either affraid, or negligent that the publick ſhould therefore ſuffer. 4. There 
isno inſtance in all our Practiques, where Preſcription hath been ſuſtained ; 
but on the contrair, Crimes of an old date, even after fourty years, have 
been puniſhed. 5. Semel malus, ſemper preſumitur eſ5e malus in eodem gene- 
re walitie; and therefore itis unjuſt, ro ſuffer a perſon to live in the Com- 
mon-Wealth, who will be both doing wrong himſelf, and inciting others to 
doſo, by his Example. Yet for theother part, it may be urged. 1. That 
the onlyend of Puniſhment,is, that the Crime committed, may be puniſhed, 

to preveen the Errour of others; But ſo 1tis, that after a long time, both 

the Publick is preſumed to have forgot, that any ſuch Crime wascommitted, 

and the Parties injured, are preſumed to have forgot, and remitted their pri- 

vat Revenge, for ſatisfying whereof, puniſhments are inflicted. , 2. After fo 

long a time, anv Probation that could be led, againſt the Malefattor, either 


fails, or the Witneſſes after ſo long a time, may have forgot the exact 
Cir- 
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circumſtances; and it were very hard upon teſtimonies, that have ſo unclear 
a cauſa ſcientia; as theſe witneſles can give, to takea way a mans life. Like- 
as, the Witnefles, and other probation will probably periſh, whereby the De- 
fender might have exculpat himſelf, and mantained hisinnocence , fo that the 
Fisk, orany privat party, may by their negligence, or upon deſign, prejudge 
the Pannel of his defences, againſt the common rules of the Law, whereby mens 
negligence can only wrong theraſelves, and they have only themſelves to blame, 
that did not make uſe ſooner, of the remedy appointed by the Law, for ſatis- 
fying either publick, or privat revenge. 3. Sinceour Law doth puniſh Perju- 
ry, and poinding of Oxen, Uſury, Stellionatns, and others; according to the 
Civil Law, it ſeems to bemoſt agreeable to reaſon, that as thele Crimes are pu- 
niſhed, according to the Civil Law, {ſo they ſhould be extinguiſhed by the Ci-. 
vil Law, nam nibileſt tam naturale, quam unumgquodq; eo modo diſroloi, quo 
colligatum eſt, & quem ſequitur incommodum eum ſequi debent commoda : And 
the ACt 1617. Wd Nay vos preſcription with us, as the AC it ſelf bears, be- 
cauſe it was allowed by the Civil Law, and the Laws of other Nations. 4. It 
were abſurd, that in the caſe of Treaſon, which may be inquired into after the 
Defenders death, there ſhould be no period of time, whereby Families might 
be ſecure 3 and thatit ſhould be lawful, after two or three hundred years, to 
vex Families of great honour, and Intereſt, upon pretext of Crimes commit- 
ted by their Predecefiors. 5. This preſcription is very juſtly introduced, to 
punith the negligence of ſuch, as will not purſue Crimes ; and it is moſt pre- 
{umeable, that if they purtue, after they have delayed for lolong atime, that 
any purſuit thereafter intented, is rather intented upon ſome ſupervenient quar- 
rel, and picque, than upon the account of the Crime. 6- The fear of puniſh- 
ment, and conſcience of the guilt, for ſo long atime, is in it ſelf a ſufficient pu- 

niſhment;And ſo GOD Almighty himſelt thought in the caſe of Cain; and there- 

fore to puniſhafter ſo long a time,vvhere to puniſh tvvice.By our Lavv, recent 

Crimesare more ſeverely puniſhed than others, as Murder vvith red hand, and 

the Thief taken vvith the Fang,and by how much the Crime grovvs older, b 
ſo much it ſhould be the leſs puniſhed. 7. The necefliry © —avnatger )- 
is the Reaſon inductive of puniſhment, fails in old Crimes, fo the puniſh- 
ment (hould then alſo be remitted, as unneceſlary. 

To the contrary Arguments, it may be an{wered, to the firſt, that our 
Criminal Law, being much more founded upon the Civil Law, than any o- 
ther part of our Law is ( as ſhall be clearly proved ) there needed no par- 
ticular Statute in this caſe with us, eſpecially ſeirg this preſcription of twenty 
years in Crimes, has in efte& become the Law of Nations, and ſeveral other 
Nations who have many Statutes in other caſes, have yet allowed of this Pre- 
ſcription without any particular Statute. 2. There ſeems to be greater Rea- 
ſon, that an At ſhould have been neceflary for preſcription, i civilibus,than 
in Crimes, becauſe in civil caſes, the Roman Law was very various, and qyo- 
a4, the particular periods of time was altered by all Nations, according to 
the particular ſtate of their affairs ; butin criminals, their preſcription wasex- 
atly obſerved, by all Nations, and was very reaſonable : and there beingex- 
preſly, jus queſitum in civilibus, to every privat perlon, it was neceſſary that 
ſhould have been taken away by an expreſle Statute ; but it isnotſo in crimes 
where in effe&t, at firſt there was no exprels, jus queſitum, either to the 
King, or any privat party, but only a poteſtas acquirendt; tor the jus queſp» 
tum, is onlv by the ſentence, for before ſentence,the Fisk could not diſpone 
upon, and ſo had no right tothe MalefaQors goods, and this anſwers like- 
wile the ſe-ond reaſon. 

To the ſecond, third, fourth, and fifth, it is anſwered, that doubtleſs,the 
wile Romans, and other Nations, could not but have thele inconveniences 
Nnz3 under 
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under conſideration, when they introduced the foreſaid preſcription in Crimes; 
and to the third, it is particularly anſwered, that if privat parties will not 
purſue their revenge, they juſtly loſe the capacity by their negligence, and 
His Majeſty having ſo many ſworn Officers, in every corner of the Land, it is 
not prelumable,that any inconvenience will ariſe through want of information, 
bur if there do, it is much morerealonable, that theſe negligent Judges ſhould 
be puniſhed, eſpecially ſeing there are expreſs Laws, appointing negligent 
Officers, in ſuch caſes, to be puniſhed. To the fourth, it is anſwered, that ne. 
gative Arguments, brought from the nor being ofa Law, or a cuſtome, is not 
concluding, for as m many other caſes, ſo this might have been argued, as 
ſtrongly as here againſt His Majeſties Advocat, when he of old craved, that the 
Heirs of Traitors might be forefaulted,for their Predecefſors guilt. And when 
he of late craved, that probation might be led againſt Traitors in abſence ; in 
either of whichcaſes, there was neither AC nor Pradtiquez nor could any thing 
have been alledged, but the Authority of the Civil Law, and the conſent of 
other Nations. To the fifth, the Crime being taken away by ſo long a time,it 
were unjuſt to take away a mans lite, upon the former preſcriptions 3 and the 
fear of puniſhment, is a ſufficient puniſhment, for all the malice arifing from 
that preſcription : neither is it preſumed, but that if a Malefaftor continue 
to be1ll; he will bepurſued within twenty years; and if he did for ewenty 
years live ſo ſoberly, and diſcreetly, as that the Lavv thought not fit to take 
notice of his former Crime, there is little hazard of any future malice. 

Andto this opinion I rather encline, becauſe Carpzov. relates, that albeit by 
the Statutes of Saxonze, preſcriptionis only introduced by exprefle Statute, in 
moveables,and heritage,and that there is no expreſs Statute,as to preſcription in 
Criminals, yet theſe preſcribe alſo in tvventy years : becauſe that preſcrip- 
tion introduced by the Civil Lavv, is not expreſly abrogat amongſt them, 
nem non preſumendum et totam praſcriptionum obſervationem tantis vigiliis 
excogitatam, Sexonis legiſlatorem evertere voluiſce, ut in ſmili caſu dicit In 
perator. L. 34.C. de inoffic. teft. & Petr. Heig. part. x. queit. 26. num. 47. 
vid Carpzov. part. 3. queſt. 141. 
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TITLE XXX 


Of Pumifhments, de Pens. 


The Defegn of puniſhment. 

Whether crucifying, or Baniſhment, be lawful puniſhments. 

Whether a man can bind himſelf under the pain of death. 

Whether arbitrary puniſhnent can extend to Death. 

T he loſs of Life is ſtill followed by loſs of Moveables. 

How far can Ignorance, anger, Drunkenneſs, or Command, either excuſe 
from puniſhments, or leſsen then. 

How far doth Nobility, or great Merit, _ 

How far doth the inconfiderableneſs of the 
the Puniſhment. | 


I. FT yJUniſhments are inflicted, not only to farisfy, eitherthe publick Re- 
venge of the Law, or the privat Revenge of the Party, but rather to 
deterr others for the futures; and yet they are rather inflicted upon 

either of theſe Deſigns, than ro puniſh the Offender, and make him inſenfble, 

for what isdonecan no more be helped. 

Some Crimes are ſo horrid, and. ſo unknown to the World, that it ts not 
fit the Malefator ſhould be puniſht publickly : Thus ſome Crimes have been 
tryed in Scotland, at Midnight, - and the or immediatly drowned in 
the North loch, withont inſerting any part of the Proceſs in the Journal-Books, 
wherein alſo I found, that'Makefattors were ordained to be execute very 
early in the morning; for Beſtiality, which was occaſioned by the Confeſſion 
of one, who aſſerted, that the reaſon of his committing that Crime, was a 
Curiofity he contratted at his ſcing one executed for it. And in ſuch Crimes no 
man needs to be deterr'd, nor will terror reſtrain him, whom Nature cannot. 
Since then Executions for ſome -Crimes, incite ſome ro- Curioſity, and vex o- 
thers with Horror, and are neceflary to none, ſome may be more: properly 
puniſhed privatly, than publickly,. and thus ſuch perlons as are popular, and 
are executed only for Crimes, for which . the People have a Kindneſs, will be 
more bappily executed privarly,than publickly, becauſe the perſons executed, 
are by publick Executions obliged to die xebelliouſly, and the People are con- 
firmed in-their good opinion of them, by their Courage at Death. 

Il. Conitantine did forbid, that auy Malefador ſhould he crucified, and this 
he did, becauſe of bis reſpe# to ods he likewiſe did forbid, to ſtigma- 
tize the Face, 1.17. C. de penis, breauſe the Face is Gods Image. 

Martyrus was of opinion, that Baniſhment was not lawful, lei? the perſon ſo 
puniſhed, ſhould be forced to live amongi# Turks,” and others, by whom he might 
become more flagitions,than formerly; and I have oft thought it inhumane, to 
ſend our Malefictors to our Neighbours,and imprudent, becauſe it will occa- 

fion the ſending of theirs from home, whereby we may be likewiſe troubled 
with (uch as,they | havebaniſhed : And it 1s-probable, that Correftion-houſes 
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would be both ſafer, and more advantagious, forin theſe they may ſerve the 

- publick, whom they have offended ; Bur with us, ed can conline 

Nan whom he baniſheth-roanyplace without"his Jorifdiftion, becanife he. 

hath no Juriſdiction over other Countreys, and ſo cannot make any As, nor 
pronounce any Sentences reJativeto them. 

Torturing puniſhments ar death, are alſo very inexcuſable, for they oft. 
times occafion Elaſphemies in the dying Malefattor, and ſo damn both Sol 
& Body, whereas the Soul ſhould beallowed toleave quietly in this Earth, and 
goin peace to the Region of Peace; nordoth theſe terrifie others from the 
like Offences, for theſe who fear not Death, will fear _— | 

III. It was a Rule amongſt the Czviliars, that no man could oblige himſelf 
to any thing under a corporal Pain, quia nemo eſt dominus ſuorum membrorum, 
But with us, it is moſt ordinary for a Man who is guilty of a Crime, to ob- 
lige himſclt never to return to Scotland, under the pain of Death ; thus Hz. 
ilton was hang'd, Anno 1649. for returning to Scotland after ſhe had enaQ- 
ed her (elf, never to return under pain of death, and her Dittay was only 
founded upon that Contravention 3 and certainly, Contempt being added 
ro the former guilt, may make a Crime that was not capital, become ſo ; and 
this Contravention implyes in effe&t, peram 7 carceris, Which is oft- 
times Capital 3 ſo that though a perſon cannot bind himſe]f, when he is guil- 

of no Crime, to perform any thing under pain of Life, or Limb ; yet if 
he be guilcy of a Crime, he may conſent, and enaCt himſelf, as ſaid is. 

IV. Whether when Law allows a Judge an arbitrary Power in pu- 
niſhing, that Judge may inflict death, 1n that caſe 1s much contraverted : 
Cheſſan and Socin. think that he cannot, and this ſeems clear, 1. 4. 4#i vex- 
ant annonam debent puniri extraordinem non tamen animes amiſſuone Inſt. de 
publ. ind. And Papon relates, a Deciſion of the Parliament of Paris,finding 
that it could not. 2, 'This would make Judges very arbitrary, and render 
the Lives, and Fortunes of the Leidges very unſecure. 3. Seing Lawyers 
are of opinion, that no mans Life can be taken away without an expreſs 
Law, it {eems very conſequential to this, that no Mans life can be taken away 
upon ſo generala Law. 4. By the 20. A# Parl. 1. Sef. 1. Ch. 2. death, and 
arbitrary puniſhment are oppoſed : For thoſe who — ſixteen yearsof 
age, Beat, or Curſe Parents, are ordained to die, but if they be within fix- 
reen, and paſt Pupilarity, they are ordained to be arbitrarly puniſhed. Where- 
as, if arbitrary puniſhment might be extended to death, this Difference 
would be ineffeftual, and the Law thereby evacuat. And by the 5. AZ. r. 
Parl. Ja. 6. the puniſhment of Saying and Hearing Maſe, is eſcheating of 
their Goods, and an arbitrary pumſhment of their perſons, for the firſt Fault, 
Baniſhment for the ſecond, and Death for the Third ; fo that Arbitrary Pu- 
niſhment is lookt upon, as leſs than death, elſe the firſt Fault ſhould be as 
ſeverely puniſhed asthe Third, againſt both the Principles of Reaſon, and the 
Deſign of the 'Law-giver. 5. Arbitrary puniſhment is appointed ordinarly 
forſo mean, and inconſiderable Faults, that it were inhumane to think, that 
theſe could be extended to death : Skeer allo. de verb. fig. verb. iter. ſayes, 
that if the Pannel come in will, it 15 lawfal for the Juſtice to fine him, accor- 
ding rohis Offence, but he ſpeaks not there of his Power to inflit Death, eo 

caſu; and yet Skeen ad cap. 6.1. Malcolwmbi. verſ. 2. Wherein it is Statute, 
that the Mariſchal, and Conſtable of Scotland ſhall puniſh Offenders, accor- 
ding to the Quality of the Offence, obſerves, that para rxtraordinaria may 
be ſomerirres exrended to death ; becauſe of the aggraging Circumſtances, 
and cites for this, /. lt. ff. de priv. deli. & 16. de penis, but theſe Laws are ill 


. Cited, as will appear by reading them. When the pain is by Law, or C- 
ftom 
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; ftomarbitrary, and tie Defender comes in will, he muſt preſently find Canti- 
on to ſatifiethe Kings Will, betwixt and ſuch a day, ' this is the conſtant Cn- 
- ſton; and was praftized the 27. of November 1600. Alvotatus contra Patrick 
M-. crief, and others, but where the Crime is puniſhable by an /expre(s, and 
determinat puniſhment; there, a Defender come in will,” it ought not = 
ra be received, and thusthe Marquils of Argile being purſued beforerthe Pat - 
lament for Treaſon, offered to come in will, bar his Submiſſion wisnot ac- 

- CE ? THERE, 
page is nncontraverted with-us, if whet any Crime is puniſhdble by death, 
the Moveables falls co the King, though the Atbear not, thar the*Crime ſhall 
be puniſhable by death, and Confiſcation of Moveables ; and according to the 
Civil Law,proſcriptws erati is enjus bona expreſſins confiſcabantur, damnatdr ve- 
r0 eujus bona tacite, publicatio enim bonorum ſequebatur tatite fanan capitu- 
lew, Matheus. cap. 2. de Sicariis, num. 2. Andalbeit the Judge ſhoald omit 
in his Sentence, the puniſhment due by Law ; yet ipſo j»re, there is by the Dam- 
pation, jus qu4ſitnm fiſco, as'was found after a large Debate, in the cafe of 
Waxeh, who being a Landed-man, found guilty of Thiſt, though he was only 
fined by the Sheriff ina thouſand Pounds; yet the Donatorto the Eſcheatwas 
found to have righttoallthe Eſtate, and that withont any new Sentence, which 
is conform to /. T1. &2. f. de bon. damnat.& 1. C. de bon. proſcrip. Butit ſeems 
hard, that Confiſcation of Moveables, © ſhould ſtill follow upon all Crimes, 
though the Law expreſſe not that way of puniſhment, ſeing this is to puniſh the 
Children, and not the Committers only, and fince this having been only in- 
vented by Julins Ceſar, as Suet. obſerves, Fuitinian did hereafter by his Ne- 
vel. 117.cap. 5. appoint that the Offenders Goods ſhould only be confiſcated 
in.Treaſon, for that Crime taints the Blood ; nor have we any Law with us, 
appointing Confiſcation in all Capital Caſes. Liv. tells us, that this 
ſeem'd barbarous in the Roman decemviri. lib. 2, and Herodor al- 
ſures us, that even the Perſgans would not" confiſcat the Offenders Eſtate, in 
the: Crime of Treaſon, /ib. 3. Ner-worlld the Emperor Axteliax allow it, 
Jeſt ic ſhould be thought, that he purſued rich Malefaftors, meerly for their 
Eſtates, and rea!lvfome Judges are ve” ces = upon that Account. * But 
though mens Eſcheat ſhould not fall without expreſs Law, yet Cyſtom hath 
ſupplied Law with us in this. 5 
Since a perſon who is interdicted canntor diſpone upon his Moveables, the 
Queſtion is, if they can fall under his Eſcheat, or if he can prejuidge himſelf 
by his Confeſſion, for tartum faeit quis delinquendo quantum facere poteit 
contrahendo ; © And therefore fince he 'cannotalienat themby contraRting,; fo 
neither ſhould he be able to alienat them þy Delinqueney, eſpecially if the In- 
terdiction be judicral, by the Authority of a Judge, and fonnded'upon the 
perſons being prodigious, or 'of a weak Judgement : The like may alfo be 
doubted, in the caſe of one who is Proprietor of Lands by a Taitzic, bearing 
a Clauſe, de non dlienando, irritanter, & reſolstive concepts, who may evacu- 
at the Tailzie, if it may be forefeited upon his Delinquency 3 As to the firſt 
of which cafes, Lawyers are of opinion, that ſince Prodigals are eſteemed as 
Pupils, that therefore their Goods cannot be confilcated wipon any Confeſſion 
emitted by ther, without the conſent of theſe to whom they are interdidted. 
Cabol. Caf. 48. Bald. ad 1. x C. de confe But they think rhar if rhe Crime 
be proved againſt rhem, ' then theit Goods may be confiſcated, for this privi- 
ledge of Interdiction being introduced in their favours, ought not to be ad- 
vantagious tothem, 1n defending them againſt Guilt. Caitrenſc ad'l. etiam fe 
Solnt. matr. And with us, ſince Interdition cannot defend againſt Captions, 
much leſs ought it to defend againſt Crimes: As to the ſecond Queſtion, it is 
clear,that ſuch Tailzies, however conceived, cannot defend againſt Forefeiture, 
Oo for 
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for it isnotin any SubjeCts power to ſecure hisown Eſtate againſt Crimes ;and 
if this could hold,then no mans Eſtate ſhould ever forefeit, for all then would 
adjetſuch Conditions, and this wavld invite them-to commit Crimes, where- 
as the Law endeavours by allmeansto deter them. 

Becauſe many of our Laws appoint Crimes f0 be puniſhed, according to 
the preſcript of the Civil, and Common Law, as Falſhood, Perjury, &c. 
And that many iſhments there uſed, ate now in deſuetude: therefore ir 
is fit to know, that in place of damnatio ad beitias, fucceeds heading, orde- 
collation; in place af damnatio ad metellum, ſucceeded the Gallies in France, 
and the Correttion-houſe with us; Deportetio with them, is baniſhmenc with 
us; and rega/atio with them, is confinement with us. 

When two Laws infli&t different puniſhments, uponthe ſame Crime, how 
far the oneinnovats the other, I have debated fully, Tit. Deforcement. 

Pane ſunttewperands{ puniſhmentsare moderated )in the opinion of Law- 
yers 19 theſe caſes. 

VI. Ignorancez which excuſes none, if it be of the Law of Nature, butig- 
norance of the meer poſitive Law, excules an ſome caſes, Women, Peſants, 
or Bours, ruftici quando agitur de dolo preſumpto, ſecus vero ubi agitur de dole, 
vere, mes excuſantur ubi clam deliquerunt. Ignorance alſo, in matter of 
fat, excuſes perions, though judicious, if they followed the faith of ſuch as 
underſtood, fcrediderunt wire fide digno, as Countellers, Lawyers, &c. 

2. Juſt anger, and grief leflens the puniſhment, five proveriat ex oy 
adverſarii, five tertii licet hos non ſit fine ſcrupuls. Farin, ruſe 91. I 


think that it ſhould only leſſen the puniſhment in arbitrary but not in 

ſtatutory puniſhments. 

g 3- Youth and great age, ſometimes excuſe, but of theſe formerly, Pave. r., 
t. I. 


4-. A man who is drunk, if he uſed not to beſo, is ſomewhat excuſed;and 

is not pnniſhed for having committed the CimeCiing it 18 preſumed, he 

not what he was doing, becauſe he was drunk ) but ifthe defen- 

der fell drunk upon deſign, or gloried in having committed the Crime, hes 

not thereby excuſed. Lovealſoexcuſes in what is done,ex ſubito& improviſe 

amoris impetu, ſecus ſi premeditate, but even in the firſt caleit only mitigats 
the tC 

5. Thecuſtome ofthe placeexcuſes, or at leaſt leſſens the puniſhment,when 
the Crime is not committed againſt the Law of God, or Nature, for Laws «b- 
eundo in deſuets (inem fiunt nonleges, & non eſt in mala fide, qui facit, quod 
owmes faciunt, But this was repelled in the Marquils of Arp les caſe 3 who 
alledged, that he complyed only with the uſurpers, in the ſame manner that 
all the Nation complyed, and yet the Council ordinarly. admit this, to de- 
fend Highlanders, when they are cited for travelling with Guns, and other 
Arms, becauſe it is thecuſtome of their Countrey. AndI think this may be 
alledged, to defend ſuch as are accuſed for Witch-craft, in conſulting ſuch as 
can tell where they may find what they loſt, or was ſtollen from them, but 
not from all puniſhments. 

6. The command of a Superior or ſuch as a maſter excuſes his ſeryant, as has 
been ſaid in the Title of Theft, and of a Magiſtrat excuſes Burgeſſes in Infurre- 
ions, hath been obſerved in the Title Seditior, and Meſſetigers in executing 
Decreets, as hath been obſerved in the Title Deforcement, a Son alſo is tobe 
excuſed if he obey his Father, iz ettrocioribus 4 pena ordinaria © omnino in 
[ev'oribus.as is obſerved in the Title Art and Part. | 

VII. 7.Noblemen ſhould get ſome allowance during the dependance of the pro 
ceſs, and are never to be lent to correctian hayſes, Pillories, &e. and as in 
no 
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no Crimethey were puniſhed by the Civil Law, till the Prince was firſt con- 

ſulted (which. we obſerve not ) ſoifrhey commit a delict, or lefler crime, in 
neceſſary defence of their honour they are to be excuſed 2 pena ordinaria, and 
generally, the DoCtors think, that they ſhould only be puniſted, except 
when by their Crime, they have Forefaulted the Title of Nobility, as in be- 
traving the Countrey, in ſtealing &c. For in theſe eaſes, they are tobe more 
ſeverely puniſhed than others. 

8. Great Merit and SkiltuIneſs, excuſes ſome Crimes, -and good ſuccſle is 
alſo an ordinary defence, asifa Souldier who dilobeyed order, ſhould beat 
the Enemy by that dilobedience. 

9. Theſe who are purſued at the Kings inſtance, for Crimes committed in 
another Country are to be more gently puniſhed, Becauſe the ſcandal was not 
given there, and ſo the Offence was lefle ia thar Countrey, and ſome Law- 
yers are of opinion, that the Puniſhment ſhould be (till lefſe where the privar 
party injured infiſts not, Cod. f.b. tit. de peni* def.22. and becaule the (can- 
dal growsold, therefore after long filence, the puniſhment is tobe moderat- 
ed, or yp"riGorres & 70 Syanuars I. 25. fe. h. t. 

For where the Law ſtatesa definit puniſhment, the Juſtice can neither aug- 
ment, nor leſſen it, elſe to what purpoſe ſhould the Law ſpecifie puniſhments 
inſome Statutes, and allow the Juſtices an arbitrarinels in others. 1. 244 #; 
verb. ſig. multa poteſtas Judicis eft quantum dicat Jed hec ita vernm, ſinon lege 
fot conſtitu'tum, quantum dicat, and fince men are puniſhed becauſe they tra 
grels the Law, therefore they ſhould only be puniſhed according to the Law, 
and the due obſervance of this, will keep Judges from being arbitrary, and 
the Liedges from being oppreſſed. 

VII. Whether the meaneſleof the tranſgrefſion, ſhould defend againſt pu- 
niſhment. or ſhould only mitigat the puniſhment, ſeems to be dubious; becauſe 
of theundigeted diſcourſes, of ſuch as treate that SubjeCt; yet I think they 
may be (olidly reduced to thele three concluſions, 1. That where there appears 
to have been advsle, or contrivance in the committer, there the (malneſſe ofthe 
tranigreſiion, doth only leſſen the puniſhment, or it it be arbitrary by the 
Law, as for inſtance, it a man ſhould pa&ion tor ſix ſhilling, and two pence 
ptr cent. where the Law allows only five ſhilling per cent. though the ſum 
lent were very inconſiderable, and the excels be there very ſmall, yet it ſhould 
infer Uſury ; becauſe a clear deſign of offending the Law,did there appear by 
but expreſſe pation ; and in ſuch caſesour Judges find the [bel . relevant, 
but relerve to themſelves the conſideration of the ſmalneſſe of the exceſle, 
when they ſhall come to tax the puniſhment. 2. If the puniſhment be ſe- 
vere, and that it can not be remitted by the Judge, As if the Law appoint 
Theft tobe puniſhable by death, it were unjuſt that an Indicement of Theft, 
ould berelevant for ſtealing two pence. 3.It it appearby the meaneſle thatthere 
was no deſign of tranſgreſſion, and that the committer deſigned not for ſo ſmall 
a matter to commit a crime, in thatcaſe the meanefle of the tranſgreſſion ought 
to defend again(t the relevancy 3 For as Lawyers have well obſerveb, mini- 
mun non attenditur in del1Fiz daloſis, Cravet. conſil. 46, nec pr eſumiiur Cards» 
nalem Simoniam commiſiſſe pro re minima, ſiqueſtio ſit de Simania.And'to theſe 
caſes oniy-doth rhat Law extend, de minimis non Curat pretora |. ſcio ff.dein 
integrum reſtit. And therefore if a perſon ſhould be indited for commicting 
Uſury in ſo far as he rook Annualrent before the terme, if the excefſe were 
ſmall, becanſe the Annualrent was very inconfiderable, and was taken but a 
Moneth or ſo before the term of payment, the Libel ſhould not be ſuſtained 
againſt him; for it is not preſumable, that he took that Annualrent out of 
avarice, but negligently, looking ye It as no breich of the Law : or up- 

O 2 on 


284 Of Puniſbments. 


on ſome ether innocent Accompt, as becauſe the Debitor and he were to fir 
other accompts, or the Debitor was to go out of the Countrey, and thus the 
Council decided in the caſe of Parves Anno 1666. 

Where the puniſhment is atbitrary of its own nature, the Counei] may mo- 
derat the puniſhment determined by the Juſtices. 2. Where the puniſhmene 
is Statutory, and determined by a ſpecial Law, asin Treaſon, &e. it may be 
argued, that there the Council can no mere mitigat, than they can remit. +>. 
Though Cuſtom be equivalent to Statute in other caſes, yet in caſes where the 
puniſhment depends upon cuſtom, as Theft, I have often ſeen the Council al. 
ter the puniſhment from Death to Baniſhment : But it were ſorer, that even 
in this laſt,the Mitigation were procured betwixt the reading of the Verdi&, 
and the pronouncing of Doom; for after Doom, jus eſt que ſitums Regi. as to 
all the Movables, and Life; : 
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TIILE XXXLI 


Of Criminal Sentences, and their Exe- 
ao Cut1ONs. 


The form of a criminal Sentence with us, and how it is pronounced. 

The Debate is not inſert in the Sentence. 

Whether the Sentence be nwll, in totum, if the Fudge puniſh in leſs, than the 
Law allows. 

Whether criminal Sentences may be pronouneed in the night time. 

Whether the Verdi@# of an Aſſize, be neeeſſar in all caſes with us. 

Within what time ſhould « criminal Sentence be put to Execution. 

Whether Magiſtrats may force men to be Executioners. 

How Abſents are to be proceeded againſt, and when Letters of Inter comuning, 
and Commiſſions of Fire and Sword are granted. 

Whether doth all puniſhments ceaſe, by the death of the Party. 

10 If aCriminal Judge may retraG hisown Sentence. 
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. Fter Probation is led the Afﬀaze is incloſed, who return their opini- 
on, which may be called their Sentence, and this Sentence is called 2 
Verdit, or verdiffum, nam ſententia pro veritate habetur, but that 

which is properly the Sentence in a Criminal Cauſe, is that deliverance of the 
Judge, whereby the Pannel is condemned, and puniſhed, or abſolved from 
all puniſhment : and this Sentence is in Criminals, by our Stile, called an A& 
of Conviction, or an ACt of Abſolviture : But «&a, in the ſtile of Lawyers, 
expreſs only the middle AQt of the Proceſs, aa judicilie, but not the Sen- 
tence. Somtimes likgwiſe the criminal Sentence isin our-Law called a Doom, 
eſpecially in Forefeiture ; yet to (peak ſtritly, theſe two differ, for that part of 
the Sentence, which finds the Pannel guilty, or innecent, is called the m_ of 
. 4 ON 


Convidtion,. of Abſolyiturez but that. part of it, which irrogats the puniſh- 
ment is called the Doom,and thee two are ſometimes ſeparate, which talls out 
when a long time interveens,betwixtthe finding of a perſon guilty,8& the pro- 
nouncing of bis puniſhment ; but ordinarly they are conjoyned. All which 
will appear more clearly, by the ſeveral forms hereexprelſt. 


An Aft of Conviction, and Doom, 
Curia, &C. 


, [ He which day being entered upon Pannel, dilated, accuſed and pur- 
Sued, by vertue of Our Soveraign Lords Letters,raiſed at the inſtance of 

A. and B. Advocetto Our Severaign Lord, for His Highneſs Intereſt, 

who compeared perſonally, to purſue them for the Crimes following ;, that is toſay, 
for ſo mach, as by divers AGs of Parliament as in the ſaid Dittay «t more 
length is contained,after reading of the whilk Dittay, and divers Allegiance: pro- 
poned by the Pannel, and their Procurators, and Writes produced for 
inſtrufing theresf,that the ſaid matter ſhould not paſs to the knowledge of an Aſſmze, 
and Anſwers made thereto, be Our Soveraign Lords Advocat, and writes produ- 
ced be him, for verefying thereof. The Juitices fand the Dittay relevant, and 
did put the ſame to the knowledge of an Aſcize, of perſons following, they are to 
ſay, whilks perſons of A(ſize being choſen, Sworn, and #dmitted, and the 
ſaid being accuſed of the Dittay of the Crimes above-nritten, which were 
' werefied by their own Depoſitions, and confeſſion in Judgement, they removed at- 
$ogether ferth of Court to the Aſzize-houſe, where they be plurality of Votes, eleded, 
and chooſed the ſaid C. reaſoned, and veted upon the Points of the ſaid Dittay, 
and being ripely, and at length adviſed therewith, together with the Depoſitions, 
and other Writes produced be his Majeſties Advocat, for the verefication 
thereof, entered again in Court, where they all with one Vote, be the Report of the 
Said Chencellour, Fand, Pronounced, and Declared the ſaid D. tobe filed, enl- 
peble, and convilt of the Crimes reſpeQive, above-written,contained in their ſaid 
Dittay, for the whilks cauſe, the Juitice by the mouthofF Dem#ſter of Court, 
decern'd, ordain'd and adjudged the ſaid tobe taken to the Caſtle-hill of E- 
dinburgh. or Mercat-Creſs, and there to be hanged till he be dead, and his haill 
mwoveablc Goods to be eſcheat to His Majeſtiesuſe, or their Heads to be ftricken 
from their Bodies,and the ſaid tobe taken to the Mercat-crof, of Edinburgh, 
and there his T ongue to be pierced with an bot Botkin, and thereafter baniſht this 
Realm, mot tobe found thereintill under the pain of death : Or to be ſcourged, 
& all their moveable Goods to be eſcheat, which was pronounced for Doom, Ex- 


trated. - 
Act of Conviction. - 


| * 
He whilk dey entered upon Pannel, Glated, accuſed, . and purſued be 
be vertue of Crimes purchaſt be him, againſt then, of Art and Part, 
of demembring f of the middle finger of his left Hand, neareſt his 
little finger, committed the dayof  mnpon the Street of _. which was put 
to the knowledge of an Aſcize,of the perſons following, they are to. ſay © mhilks 
perſs ns of Aſrize, being choſen and ſworn, and admitted, after eccyſation of the 
' A. of the Crimes aforeſaid, removed altogether furth of Court, to the Aſrize=houfe, 
where they be plurality of Votes eleFed and choſed the ſaid in Chancellor, rea- 
| | OozZz3 : Jſoned 
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ſoncd, and voted upon the points of the aid Dittay, above. ſpecified, end being ad- 

viſed, re- entered again in Court, where they all in voice, by the month of the ſaid 

Chancellor, fand, pronounced, and declared the ſaid 0 be filed, culpable,and 

convif of Art and Part ef demembring the ſaid of his middle finger, neareſt 

his little finger, of his left hand, committed the time foreſaid, whereupon the ſaid 
acked Initruments, Extrafted,&c. 


Doom for Demembring. 


He whilh day, &c. bring entered on Pannel, tohear Doom pronounced 
againit them, as they that were convid be n Aſſize, in a Court of Juiti- 
ciar.holden within the Tolb»eth of Edinburgh, the day of 

inſtant, for Art and Part of the Demembration of ut ſupra, the Juices 
by mouth of Dempiter, Dec: rned, and ordained the ja.d 
to content and pay to the Swm of three hundrid Merks, in full ſatisfaGi- 
on, and Afyihment,of the Demembration of him of the ſaid Finger, and to find 
Caution for payment of the ſaid Sum, to the jaid upon condiiion that the 
Said ſhould d:liver to the ſaid Sufficient Letters of Slaynes, 
for demembring him fl kis little Finger, who fand with themſelves, 
conjunlly and ſeverally, Soverty, and Cantioner fore-payed of the ſaid tree 
bund red Merks, to the ſaid in full ſa1i fa@ion, and Aſſy'hment, if 
demembring him, of his middle-finger,be grantand, and giving a ſufficient Letter 
of Slaynes, as ſaid is, and als decerned all tie ſaids their M veable , 
oods and Gear tobe eſtheat, and in-brovght to Our Soutraign Loids 1ſe, as 
being convid of the ſaid Crime, whilk was pronounced for Doow, and Or lains 
Letters of Horning, upcn a ſumple Charge of ten days, and Poynding to he dire 


hereupon. 


Dempſter our Countrey-man, hiſt. ereleſ” pag. 235. relates this ſolemnity, 


which isnow in deluetude, lap:d:w tollit Magiſftratus ſignatumg; querenti tra- 
dit, ille advirſarinm & teſtes titat, fi quid ambiguum, & majoris momenti, ad 
I 2. ( quo: claves appellant ) refertur, atq; ita ſine ſcriptis aut impenſis lites di- 
rim ſunt ſolite. 


IT. By the former Stiles it willappear, that the Debate 1s not inſert in the 
Criminal Sentence, as itis in civil Proces, with us, bur it contains oft- times 
the whole Summonds, which Decreets for Civil Cauſes donot. Theſe Criminal 
Sentences likewile, expreſs ſtill the manner ot the Probation, which is the Be- 
cauſe of theDecreet,as we ſpeak in civil Caſes, & this theDoftors confeſs to be the 
Cuſtom in other Kingdoms, 1»ſeritur enim cauſa in ſententia, ut quod talis ac- 
Cuſatus et de tali malefiiio, & quod conStat per teſtes vel per ejus confeſſronent, 
quod illud maeficium commiſit & ides condemnatus eft, &c. Clar. 93. num. 21. 
After the Sentence is pronounced by the Judge, it is written by the Clerk, who 
rAds to the Dempſter, the manner of puniſhment,and it isby him repeated, 
and the manner of Puniſhment is called the Doom, becauſe it is pronounced by 
the Dempſter, who adds after he has pronounced the puniſhment, and this 
give for Doom. And I find, that by the Cuſtom of 1:a/z, the Clerk reads 
the Sentence, and the Judge adds, ita abſolvo, vel ita condemno. Clar. Ibid. 

HI. Albeit'the Sentence bear a puniſhment, leſs than what the Statute ir- 
rogates, eo caſu, the Sentence is not by our Law null, but the'Fisk hath, by . 
vertue of the Conviction, contain'd in the Sentence, Right to put in Executi- 


on, 
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on, or toexatwhat the Law appoints, though the Sentence doth not. And 

thus Jobs Wanch in Setkrk, being found guilty of Theft, by the Sheriffof 
thatShire, he was ordained to pay two thouſand Merks, or togo to Barbadoes, 
inobedience to which Decreet, he payed the two thouſand Merks. Notwith- 
ſtanding whereof, the Exchequer gifted his Liferent-elcheat to Mr. Andrew 
Hedderweik, who purſued a Declaratorz in which the Lords found, that 
Wanch being once found guilty of Thefr, there was jus queſtum Regi,which 
the Sheriff could not prejudge, by any Sentence, no more than he could re- 

mit the puniſhment altogether, for in far as he did mitigat the puniſhment, 
in ſo far he remitted it. To which it was anſwered, that Theft was arbi- 
trarly puniſhed by our Cuſtom, ſometimes by death, ſometimes by Fyning, 
according to rhe ſeveral Degrees of the guilt, which was puniſhable; and Cu- 
ſtome had in this prorogat the power of inferior Judges. 2. If the Sheriff 
had done Wrong, he was liable, ex fmdicatr, and might be puniſhe forex- 
ceeding his power, but the Party was free by his Sentence ; and if theShe- 
riff bad abſolved him, though injuſtly, he could not have beenpurſued again; 
ſo much more ſhould the Sentence of the- Sheriff, abſolve / ca a greater 
puniſhment, than that which the Law appoints3 ram qui poteſt majus poteft 
OO minus. 

IV. Some Lawyers declare all Criminal Sentences, pronounced in the Night 
time, to be null, but others declare, that Cuſtom hath allowed them; and 
though ſome allow inferior Judges to proceed in the Night-time 3 but not 
Suptcam Judges, Alber. ad |. non minorem. C. de tranſaF. And ſome allow 
delegat Judges to pronounce their Sentences in the Night, but not ordinary 
Judges 3 becauſe the Dyets of an ordinary Judge are fixt, by the Cuſtom of 
his Predecefiors : Whereas a delegat Ju0'ge, istyed to no time, nor place,ex- 
cept he be to it by his miſton, Cofien. ad D. l. minorem. num. 4- 
Yet I would rather chooſe ro define, that albeit regularly, a Judge ought to 
proceed in open day, toſentence Criminals, yet he may pronounce Sentences 
lawfully in the Night-time, in theſe caſes. 1. If the caſe require haſt, asin 
Mutinies, and Conſpiracies fallsoft ont. 2: If the Crime beſo abominable, 
that the Prince, or Judge isunwilling that the People ſhould know that there 
was ſuch a Crime committed, as was done twice by wt my, in the Reign 
of King James the 6. by his own ſpecial Recommendation, and then all 
the Procels, Sentences, and Executions, wasat Midnight. 2. If there be juſt 
ground to ſuſpe&t, that Force will be uſed, for reſcuing the Pannel. 
Some add, that if the Judge be ſo buſy, that he cannot proceed in the day- 
rime, be may proceed inthe Night-time ; but this ſeems hard, vid. Cab. ref. 
trimin.caſ. 218. | 57 5,4 | 

V. Though a formal Tryal, by 4 Proceſs, and Afſize, bethe regular Form 
of Tryals, yet incaſes of uy Chntguinns the Juſtices, and other Crimi- 
nal Judges, puniſh MalefaCtors, in leſſer Crimes, fre ftrepitn, &5- forma judi- 
ci; ſummarly, by ordaining then to be Scourged, or Baniſht 3 inſtances 
whereof, are given in the Titles of Murder, and Witch-craftz and the Ju- 
ſtices allowed this Cuſtom in the procedure of the Magiſtrats of Edinbargh, 
which as it is conform to Reaſon, {0 is Warranted, per.l. 2. F. 51. publice. f. 
de adulter. 4. 2.C. de abel. L levia ff. de acouſat. T6 wr0uryupare ra: i arreds 
revue. And though Durie obſerves, that the Lords found, that Sheriffs, 
and other inferior Judges, could not finein Bloodwits, for above ten pounds, 
without an Inqueſt z yet now Sheriffs fine, and Impriſon for all Bloodwits, 
and lefſer Delits upon Probation, led before themſelves without an In- 
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VI. Within what time a Criminal Sentence ſhould be put to Execution 'S 
not generally determined; and the learned Mathers has ſhewed much reading 
in this point, yet I might begg leave to ule ſome liberty, being now ſo near 
the end of this Treatiſe; ro ſhew what may be added, to his earned Obſerya- 
tions, from which I have hitherto abſtained, becauſe my deſign was 
rather to inform others, than to raiſe in them any eſteem for 
me. By I. 5.C. de cuſtod. reor. It is ordained, that convifos wlox pena ſub- 
ducat ;, But*l. 20. C. de penis, it is ſaid, nolumus ſtatin eos aut ſ#bire Penam 
out excipere ſententian, ſed per triginta dies ſuper itatu eorum, ſors & fortung 
Juſp-nſa fit. In reconciling which Laws, Cxjac. thinks, that generally the pu- 
niſhment ſhould be preſently inflicted, and that thirty dayes are only to be 
allowed where the Princehimſelt hasimpoſed a ſevere ſentence, which ſeems 
to be allowed by that learned Greek Scoliaſt Thalaleusr,ſt princeps latuerit penan 
in aliquem non ſtatim punitur, ſed dierum triginta dilatio datur, forte enim prin- 
ceps interim pennant revocabit, #05 Yap Tw Bacihue ty Tvrrw TW Xyow TH TIRQLLY- EYEXG= 
21545 Jas. 


And thcugh /. 19. Baſil. de cuſtod. reor. & cum fmerit convitus, non ſtatim 
panam pendere 3 jed rurſws conjici in cuitodiam, iterumque eduFum andiri, nam 
hec dilatio iram judicum moderatiorem reddit. Yet by the word Convittas, 

- there is not meant, the laſt Sentence, bur the being ſo convitt, that he may be 
pur inTrons, which was not allowed, till the priſoner be thought guilty, was 
by the Judge, as Thalalens excellently obſerves, u#dwue ws npxTHY Tp ay Omar way. 
26005 S:5u5-5% It may be likewiſe obſerved, that the former, /. 5. doth not or- 
dain that the Sentence ſhall be preſently put to Execution, but that priſoners 
ſhall be preſently tryed, for the wordsare, de his quos tenet carcer incluſos, ſan- 
cimns ut ant convitfos velox ptna ſubducat, aut liberandos cuitodia dinturna non 
muceret ; And therefore that Law proceeds, to ordain the names of the Delin- 
Guents,to be given up to the Judge, within thirty days. And the Baſlicks 
tranſlate tnis Law thus, zedis is qui comprehenſus eſt, maneal in cuſtodia oppor- 
tet enim enum cito abſolvi, vel puniri.. 

The reaſon of allowing thir thirty dayes, was, becauſe Theodoſtems having ex+ 
ecuted many Inhabitants of Theſsalonica, whilſt he was in paſſion, and raifing 
of a ſlight rumult, be was ſo ſenſible of thisfrality, that at St. Amvbroſes deſire 
he did endeavcur to bridle that rage, in ſucceeding princes, which he did then 
ſo abominat in himſelf, Exſeb. Eccleſ. hiſt. lib. 11. cap. 18. And yet I find, 
that this ſame Law indulging thirty dayes, has been much older, as appears by 
Duimillian deelamatione de falſs cedis dammato, the words are, & mibi vide- 
tur ideoconſlituta eſſe lex, que damnatum poſt triceſimues diem puniri voluit, 
quia modo videbat legymlator poſſe fieriz ut deciperetur accuſator, modo ut caluns- 
ziaretsr» And though it may be urged, that a preſent Execution is conveni- 
ent,becauſe that preventsthe priſoners eſcape, by tumult, or killing himſelf; 
and that the more ſpeedy the Fxecution be, the Juſtice jsthe more remarkable 
and can be the lefſe interrupted by appeals, ard interceſſions; Yet certainly 
a Chriſtian Magiſtrat, ſhould allow ſome time to the MalefaQtor, for ſetting his 
Soul. and Houle in order; leaſt he elſe by his precipitancy, deſtroy the Soul, 
with the Body. and puniſh the innocent poſterity, with the guilty Pannel,who 
vets notthistimeto ſettle his affairs : and it hath been oft found, that perſons 
thus too baſtily execute. have been thereafter found innocem; great examples 
whereof, areſet down by LValer. Max. lib '9.4e temeritate : And Seneca de ju- 
za lib1. It is likewiſe the intereſt of the Prince, that he may Favertime to inter- 
poſe 3 and for this cauſe Tiberius being offerded, atthe Senatstoo ſpeedy ex- 
ecuting Caizs Lutorius, ordered, that no man ſhall be execute within ten days 
after the Sentence, Dior. in T iber lib. 57. vid. Sidon Epiſt. 7, lab. 1. By this 


delay likewiſe, theperſons convie, have oft-times been induced to area cg 
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Complices, and to confeſs the Crimes, which others have denyed in a rage,or 
confuſion, occaſioned by the ſhortneſle of their reipite. & 

With us, a ſentence may be preſently put to Execution;and the Judge iscon- 
fined by nothing, but by his owndilſcretion ; yet where pecuniary Mas 
are inflicted, either the Pannel is returned to Priſon, till he pay bis fine; or 
the A& of Adjournal bears ordinarily, that payment ſhould. be made within 
fix dayes, and though Barons cannot poynd in Civil caſes, upon lefſe than 
fifteen dayes;z yet it was fouud that they might preſently poynd, fe allis in- 
diciis legalibus, upon Criminal Sentences. 

VII. Sentences wereexecute of old, amongſt the Rowans, eicher by the 
Common Executioner, or by Souldiers, /. 7. C. deCohort. an inſtance where 
of is clearly to been ſeen in our Saviours Paſſion 5 and theſe Souldiers were 
called, optiones & ſpeculatores, l. 6. f. de bon. danmmat. And yet I rather 
think, that the Souldiers were only Guards, and never Executioners, and 
were called Speculatores, becauſe they were appointed to overſee the Executi- 
on, and to reſtrain Tumults. Eſpecially ſeing common Executioners were ſo 
infamous, that they could not be advanced ever thereafter to any ſacred or- 
ders, C. cleric#m diſtin.5o. And I remember to have ſeen the Executioner 
of St. Fohnitoun, repelled by the Lords of Seſſion, from being a Witneſle, 

That the Juſtice may force any of the Magiftrats of a Town, to ſuppliethe 
place of an Executioner, if they want one, 1s think, without all warrant ; 
ſeing officium n:mini debet eſſe damnoſum : And no man wovld be a Magi- 
ſtrat, if that were allowed ; but I chink that the Magitſtrats may be fined tor 
negligence. if they omit toappoint one ; ardfor the lame reaſon, I think that 
the Magiſtrat cannot force any mean perſon, who leads an honeſt life, to-be 
an Executioner : albeit C/ar. F, Fir. quef?. 99. num. 4+ And Gameſ. bb. 3. 
p alt. num. 5. do afſert, thatthe Judge may force any, ex infima plebe, to 

iatin that employment 3 and yet their opinion agrees with our cuſtome. 
The Executioner hath right to the Cloathes ( panuicwlaria } of the perſon exe- 
cuted, by our cuſtome. And per. +. D. Hadrianus ff. de pon, dam. Butby 
the Civil Law, the bodies of the perſonsexecuted, could not of old be buried 
without the permiſſion ofthe Prince, F. de ( afar. punitur. which is antiqua- 
ted, per |. obnexius C. derelig, & ſumpt. fun. And by our cnſtome, wherein 
the perions execute, may be buried, in all caſes, though the friends of the 
perion condemned for Treaſon cannot affiſt on the Scaffold, or wear mourn- 
ing, by our cuſtomes, except the Council give expreſle conſent. 

VII, If the Defender be abſent, then upon an Aﬀ& of Adjosrnal, he is to 
be denounced Rebel, or outlawed, ( as the Engliſh, and our old Statutes cal 
it ) and though if the puniſhment be capital, or the fine be for . His Maje ties 
uſe; the Clerk of the Juſtice Court, can only write the Letters ; yet if the 
fine be to be payed to any privat perſon, any Writer to the Signet may write 
the Letters 3 and though the 126. A#. 1. Pa. Fa. 6. appoints that all Crimi- 
nal Letters ſhould not be regiſtrat, as other Letters, but returned to the Ad- 
journal ; yet de praxi, ſuch Hornings are ſome times regiſtrat, in the ordinary 
Regiſter of Horning 3 likeas, albeit the Eſcheat of him who is denunced. can- 
not fall upon adenunciation, atthe Mercat Crofle of Edinburgh, though Cap- 
tion may be raiſed upon ſuch an Execution, yet Criminal Letters may be ex- 
ecute at Edinburgh, or any Mercat Crofſe where the Jaſtice Court did fit, in 
which the Sentence was pronounced, AG 1 40. Parl. 8..K. 7.6. upon produ- 
Qion of the Regiſtrat Horning, Letters of intercommuning are granted, vpon 
a common Bill, paſt by the Lords of Sefſhon, by which all the Leidges are 
diſchcrged to intercommune with the Rebel, which muſt be execute art the 
Mercat Crolle ofthe reſpe&tive Shires, and Regiſtate there, or in the general 
Regitter. | 
P Þ Lipon 
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Upon the denunciation immediatly the fingle Eſcheat falls, and after remain- 
ing at the Horn for yeae and day, the Literent Eſcheat falls ; which cuſtome 
we have borrowed fromSaxome ( with moſt of qurother forms )for withthem, 
þ regs fugitivss in primam ſve ſimplex bannum ſet declaratus nee. intra annum G&» 
diem ſe purgaverit ſed annum &- diem prorogare paſrus ſit, in bannuw ſuperins 
incid t vid. Carp*.' pra. crim. part. 3« queſt. 140. num. 80. From whom alſo 
we have our ſtile of declaring Eicheats. | 

Upon the regiſtrat Horning Caption is raiſed, and if the Mefſenger be defors 
ced in the Execution thereof 3 then the Council grants commiſſion of fire and 
' Sword, which is but a Caption for inbringing the Malefattor,whorefiſts the or- 
dinary courſe of Law. And.in my opinion, Letters of Fire and Sword may 
be granted, though the MalefaCtor hath not deforced, if it be notour that the 
Malefactor be not to reduced in the ordinary way : For it is unreaſon- 
able to expoſe His Majeſties Law to contempt, and His Officers to certain ha- 
zard, as in the cale where a perſon is denounced fugitive for deforcing Meſ- 
{engers, or hath canvocat looſe men, and lives in open rapine: it were a- 
ggin(t ſenſe. that a new deforcement was necefſar. But thir commiſſions are 
never,granted butin Criminal caſes; and yet I remember, that one wasgran- 
ted ro Mackintoſp, againſt Lochiel,after that Mackintoſb had obtained Decreets 
of removing, and had raiſed Letters of ejection, but the Sheriff had declared 
that he durſt not eject, for the Council thought it not juſtto expoſe the Sheriff 
to certain hazard, And yet the ordinar courle is, that the Sheriff ſhould offer 
to cjc&t, and if he be deforced, then the caſe becames Criminal; and ſome 
think that the execution of Deforcement is not {ufficient in that caſe, with- 
out a ſentence enſuing on it, and that the Deforcers be regiſtrat at the Horn 
therenpon. But others think, that as in Ciyil caſes, Letters of ſecond Caption 
are granted, where the fir{t Caption cannot take effe& ; ſoin caſes of extra- 
ordinar oppoſition to authority, Letters of Fire and Sword aregranted, y- 
pon a meer execution, that the ordinar courſe of Law cannot take effect. 

IX. It may be doubted what a Judge ought to do, if after Sentence, the In- 
nocence of the perſon candemned, ſhould be convincingly cleared ; in 
which caſe, the Anſwer is, thar the Judge cannot reſcind his own*Sentence, 
THY Tijhopra ut iZe5t TW ap Xovre aVAKAANGIGH » L.56, Bafil- de per. but he ought tO ac. 
quaint the Council,that they may interceed for his Remiſſion, /. 27. de pax. l. 
I. F. wlt. f.de queit. the Council may prorogat alſo the Dyets appointed 
for Execution ; bur Ithink the Juſtices, and much leſs inferior Judges can not 
prorogat Dyets appointed for Execution, even by themſclves, ſince they are 
fun@#i, by the pronouncing of the Doom, though ſome ignorant Judpes, & 
Fao, prorogat Executions, and as they cannot even before Sentence remit, ſo 
neither can they prorogat for any long time, for elſe Prorogations may be 
lengthned, ſo as to become Remiſfſions upon the matter. The other fide of 
the Doubt, viz. Whether a perſon once abſolved, may be thereafter purſted 
for the lame Crime, 1s more intricat, but may be fomewhat cleared by theſe 
Poſitions. 1. The fame Party cannot upon new Probation, much leſs v 
the old Probation, accule a perion- once afſoilzied by an Aflize, though he 
may accuſe the Afize who afloilzied him, of wilful Error, and that even . 
though he ſhould thereafter willingly confeſs the Crime, for which he was 
formerly accuſed, though Farir. quait. 4. num. 43. thinks thathe may be a- 
gain purſued, and I ſhould think that Confeſſion {avoured too much of mad- 
neſs, to be the Foundation of a Criminal Sentence. 2. Though the Pur- 
ſuit wasat the inſtance of the Party injured, yet his Mafeſties Advocat can- 
not again purſve upon the pretence of, res tnter «lies ata, for that were to 
keep people in 2 conſtant Suſpenſe. 3. It the Purſer did collude with the 
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Defender, ſo that the Defender was affoilzied by a white Afize, in abſtraQ- 
ing che neceſiaryProbation;[ think in that caſe,his ownFrand ſhould not ſecure 
ym, Reg. Maj.lib. 4.car. 28. per calupnign procedat. vide. cep."2.ds colluſ. de 
ce. but though the Defender was affoilzied by conclufion betwixt the Defen- 

rs friends and the purſuer ; yet I think the Defender cannot again be re- 
conveened for the ſame Crime, fince he was innocent, though the conclufion 
was advantagious to him. jo 

X. By the death of the Offender, all puniſhment ceaſed, except in. Treaſon . 
& crimine repetundarum, or* miflimployment of publick Money, i» ceteris 
vero crtminibus, ita demum pro delifis pena © ab harede incipere” potefF f# vi- 
v0 reo accuſatio mota eſt, l. ex judiciorum, ff. de accuſ” : (0 that by that Law, if 
the purſuit was intented againſt the Father, it might have continued agamft 
the Son, to infer a pecunial Mul&, but chis laſt holds not with vs, amongſt 
whom no Probation can be led jn abſence, except in Treaſon ; bat yet I think 
that a Civil purſuit, may be ſuſtained for  damnage, © and Interel, and ex- 


pences of a Criminal purſuit, even againſt the MalefaQors Heir, as was alſo 
decided by the Senat of Sevoy, Cod. Fab. tit. de accuſat. def 15. 
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TREATISE 


MUTILATION and DEMEMBRATION 
Divided in two PARTS. 


In the firſt whereof, the Name and Nature of theſe Crimes,and of Proper and 
Improper Members of the Body, are unfolded : The Doftrine of Canonical 
Regularity and Irregularity, from which that DiſtinQion in order to Crimes 
deſcends, explained : Alſo the Method of = and defending in theſe 
Crimes3 the Competency of the Ju i 

ther with the Procedure of the In 


In the ſecond PART, the Puniſhments of theſe Crimes are handled ; Retali- 


3 
, is ſet down. l 


ation, which is the firſt of them, diſtinguiſhed ; and the Pradtice of that | 


Species thereof called Pythagorical or Arithmetical, refuted 5 from the Opi- 


nion of Divines and Lawyers; and even from the Opinion of the Rubbier”} 
C logical or Geometrisdd, reconcil- | 
uity,and to the Law of GOD. The Puniſhment of Apu- | 


The other Species called Ariftotelical, Ana 
_ _—_ hough Caſ from 
tation of « Hand, t in many Caſes prattiſed, yet, rejected fron | 
the _— Puniſhment of theſe Crimes. Arbitrary Puniſhments i 
in place of both ; and a well regulated Arbitrary Power prov'd to be uſe- 
full and neceffary to Judges, for augmenting and diminiſhing Puniſhments, 
in theſe and in other Crimes, according to Circumſtances a ing the 
committing of them. And in both Parts the Civil Law, and the Law and 
Cſtomes of this and other Nations are compared. 
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Errors, or Multakes ia the puatation, ; . the candid Reader is delured to excuſe and amend theme 
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To the Reader. 


Hen I gave the firſt of the following Sheets to Mr. Andrew Sym- 
ſon, that he might publiſh chem, twas my Deſire that myName 
ſhould be conceal'd, to the end that the Reader ( being lefe 
to his Conjettures about the Author ) might aſcribe them to 

a perſon of greater:Learning, whoſe'Reputation - in the World- might add 
more Luſtrero the Work than my ob{cure Name could do; But the Publiſh- 
er by ſome miſtaken Apprehenſton having prefix'd my Name, has thereby ob- 
lig'd me to premit che tollowing- Account beyond what the -Intradutian 
contains, which was all the Preface I. at firſt defign'd. ot 

The occaſion of my Writing was this; Mr. Sy-ſo», Miniſter of the Golpel,, 
having in the year 1689. retird eo this City-of Edinbsrgh, relolv'd,, a+; 
cording to the Apoſtles advice (4: to be quiet aud to do Ti | 
his own buſineſs, and to work with bis own Londahat lo (b) (4 : nd: —_— 
he might not be chargeable to any 5; but; (('e') eat bis own + Th ſ. 3+ LY | 
bread; and ( d ) have togive ts him that needeth. And in Cc 'Þ bs 3-12, 
proſecution of this virtuous Reſolution having raken him- (4) Epheſ 4. 28. 
{elf to the Trade, he well underſtond, of publiſhing and ſelling of Books, 
defir'd from me and. his other good Friends, to give him; ſuch Encourage- 
ment as might falt in-our way: 1151977 4 2 71 | 

Some of the Honourable Society of Adyocats,, Mr, Symſors Patrons,and Be 
nefactors, having adyis'd him to;pabliſha'ſecond Edicion..of, the } Lams ad 
Cuftoms of Scotland in Matters Grimaual,/ written: by. the \Learped Sir George; 
M.ukenzie of Roſebwighs : and;he being - deſireys that; this, ſecond Edition | 
might go out with ſome. Addigions I was'prevaitkd with, thaugh unkr for the: --. 
Undertaking, to write the toVoming:dpperdh x4, and the Subject being left,to, 
my-own choice, I pitched upamthd Crimes: EMacsetion, Demembration, 
as theſs on which lcaſyhdd 'beeh written,” apdriyep-afiorded;yariety. of Matter: :. 


- 
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both proficable and:ipleaſant,, whexeakd hope the-Reader ,yill.-be, qonyinged,. "Is 
aſter he has perufed theſe followingiAapersa 2lgmr 4 511 1975s ep 
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To the Reader, 
went to be the Ordinary ; and deſcribed Arbitrary puniſbment in the Gene- 
ral, and ſhowen how far a well regulated Arbitrary Power is uleful and neceſ- 
fry in Judges; tor ſatisfaftion oflome who areicandalized atthe-very Name 
of every thing call'd Arlztra'y 3 and laſt of all, I bave endeavoured to clear 
the Senſe of the ancient Statute of King Robert the Second, which declares the 
Lite of the Mutilator to be in the Kings Will: © All which is more particular- 
ly held forth in the” Summaries prefixt to' each Part, which, according to the 
Method of Farinacins, contain aa Abridgment' of the Heads they relate fo. ,; 

In' the performance ot this Task, I have adduced the Teſtimonies of ,Phy- 
ficiews, Divines and other Authors, as theSubject of each of theſe Parts 're- 
quired, and have compar'd them with the Citations of Coil Lew, and' D D. 

d Deciſions, in'the Booksof Adjeurnal, and have diiposd them in ſuch' a 
Method as makes the Work altogether new, and yet no part.of the Criminal 
Law needed more to be known,becauſe the Crimes I treat of, have frequently 
occurr'd, and muſt occurſo long as the Wickedneſs of Man prompts him to 
Revenge, 

Theie things being premitted concerning the Occaſion andthe Matter of the 
Appendix, Icrave leave by way of Apology to repreſent ; firft, That when I 

; enterd ppon this Task, I defign'd to comprehend all I had to ſay, in fix or 

ſeven Sheets 3 butone Thought wu another, fwell'd them to the 
Number they now appear in.Next,during all the timeI was employed about 
theſe Sheers, I met with frequent Interruptions from a long and tedious S»te x4 
- Lew, Tufficiently known to be/juſt on my part, where through I was oblig 
ro give in everySheet,as it was finiſhed,to the Preſs, before I had time todigeft 
another, to ſatisfy the Importunity of the Printers who frequency: called for 
them: and this did ſo haſten and drive me,that I was forced to'take Hours from 
my Sleep to Reviſe and Corre&the Sheets. This Precipitation occafion'd ſome 
Literal Miſtakes, and ifevei\,Erfors in Matterſhould appear; {as I hopeth 
| will not)I may be allowed toexcuſe myſelf in theſe wor 

Þ+ Probabil. lib.t. of the Judicious Noodt. + ' quod nimia acceleratis ſepe 
c. 1. N.1.: efficit ut Anizus, dum pluribus intenditer, variet etque ad 


. alia aberret go dicends faciendave propoſuerat ; pro» 
viding 1 do frankly acknow i Erron how Gon they ir re Bike 


ed; and thisI noconly ite-to do, bur'alſo' will ehink it my Honour, 
| after the Example of the famous Papirien;' who (th he 
(a) L. fir. C.de was dignified in Law with theſplended Titles of = 
inftit. & ſobſtit. ſimu ( @ ) PINS IDS 
(bY & 14 C.'de «lios excelbens( &) homo exccelf 
vin. 


| TREATISE 


MUTIL ATION and DEMEMBRATION| 
PART IL 


WHEREIN the Name and Nature of theſe Crimes, and of Properand 
Improper M: mbers of the Body, are untolded : The Dodrine of Canonical 
Regularity and Irregularity, from which that Diſtin&ion in order to Crimes 
deſcends, explained : Alſo the Method of purſuing and defending in theſe 
Crimes 3 the Competency of the Judge; the Order of Probation z toge- 
ther with the Procedure of the Inqueſt, is ſet down. As alſo the Civil Law, 
and the Law and Cuitoms of this and other Nations are compared. 
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By way of Appendix to the _—— 


GEORGE MACKENZ 
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Printed by 


King's moſt Exce 
te be Sold by him, in the Comgate, 
Anno DOM. 1699. 
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the Heirs and Succeſſors of Andrew Anderſon, Printer to the | 
lent MAJESTY. For Mr. Andrew Symſon 3 and are * © 
near the Foot of the Hor/e-wynd. | | 
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TREATISE 
MUTILATION & DEMEMBRATION. 


(by way of APPENDIX to Sir George 
Mackenztes Criminals: ) Divided in- 


= 


to Two Parts. 


PARRY is 
W herein the Nature of the Crimes or Delis of Muti- 
lation and Demembration is Confidered, I ogether 
with the Method of Purſuing and Defendin 


therein, | 


Stmmaries, 


x Introduction, Shewirg the Deſign of this APPENDIX. 
2 Mutilation and Demembration, bs ſome are treated of among Injuries, and 
motimproperiy;, by others in the Title of Murder: with the Keaſons why. 
2 This Tra#at is divid:d into two Parts : The firſt Part treats of ihe na: ure 
f theſe Crimes or Delicts, together with the 1:thod of Purſuirg and 
efending therein. The ſecond Part treats of their Puniſhments. 
4 The any Acc:ptations of the Words Mutilation and Demembraticon, and 


of their Synonymons Words, Mutilum, Mutilatum, Curtum, Decurtum, 
Deſcifſum, Detruncatum. 


s Howthe TVord Mutilation 7s to be underſiood in Cap. 11. Stat. Rob. 2. and 
in our later Cuſtom of Speaking. 

6 Mutilation aud Demembration are Names of Crimes : and one who wants 
a Hand, or other M: mbers on o'her cecaſions, is not properly call'd Nuti- 
tilatus or Derembratus, ſed Mancus. 

7 Mutilation ad Demembration deſcribed and diſtingniſhed from Debilita- 
tion, wFich is the weakning of a Member ,without taking away it 5 total uſe. 

38 Mutilation ( /ke Homicide ) diſtinguiſhed into Voluntary, Neceſſary, Ca- 
ſual, and ( ulpable. 

Mutilation and Demembration are calld As of Privat Vi-lence, 1o diſtin- 
guiſh thew from Ads of — eb 
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(2) 
Mutilation, why deſcribed by the Word Hurting, and not Wounding. 
Mutilation a#d Dcmembration being committed ou Members, are thereby 

diſtinguiſhed from Homicide. 

Tie laſt Words of the Deſcription of Mutilation [_ to that Degree that the 
Member ceaſeth 10 be uſeful | hold ferth, 1. T hat the kart Member muit 
be r{iful. 2. That it loſeitsuſe. 3. T hat it be irrecoverably loft. 

Thisl; 1de iistD9 enquire what 1s 4 Member,becanſe it s in ſome caſes all:dg da 
ihat the hurt part of the Body is no Member. 

Mcmbers divided in princapal and ſubſervient, ad both deſcribed. 

And in proper ard 71351p*eper, and both deſc rib:d, 

"Te ation ard nſe of a proper Member deſcribed. 

Tboneh Mutilation be deſcribed, by it's rendering a Member uſeleſs, get it 
is not ihrreby confuunded with Demembration. 

Tic Canoniſts i» their Diſconr ſes of Canonical Regularity and Irregularity, 
give light to the under{tanding of the nature of proper & improper Members. 

Canonical Regularity ad Irregularity deſcribed. 

Some Defe#s in ihe Body are Cauſes of Canonical Irregularity 3» the 
Romain Church, as had been formerly under the Levitical Law 5 from 
whence that Cuſtom ſeems to have acſcended tothe Heathen Nations ; and 
lai? of all, cime in to the Church of Rome. | 

Def«F: of the Body were either natural or accidental, and amone other Ac- 
ciden's, were occaſroncd by the Crimes of Murlation and Demembration, 
wich (caretimes rendred the Agent, and ſometimes the Patient, and ſome- 
times both. 7 FCC ul ar. 

A Rule tahen frow 1he Doftrice of the Canoniſts anent irregularity, where- 
by 15 know when .utilation aud Demembration 7s committed, in order 
10 ir fer Pun ſhment. | 

Of Mcambers in particular 5, where, Firſt, It's prov'd that the Eye 3s a proper 
Member. ! 

A man a1 br d membyed of his Eyes two ways : Firs, Formaliter, by 
having them dejignaly pull'd out 5 which atrocious Crime hath been puniſhd 
by Reraliation. 

Aljo « mar maybe demembred of his Fye, by it's being wounded to that de- 
cree, that it withers or conſumes, and ſuch a man is ſaid to be mutilated 
Subſtant liter, | 

The Eye may be mutilated, either by a total abolition of the Sight 5 or by ſuch 
a d1rminittion as renders the Sight almeit rſcleſs : which is deſcribd and 
ill:tra'ed by Examp'es. 

Dep: avation of the Sight as deſcrib'd, infers not Mutilation. 

The Tongue prov'd to be a Member in the proper Senſe. 

The Tongue 3s ſaid 19 be demembred, when cut ont by the Root. 

The Tongue is ſaid to be zntilated, when ſuch a part of it is cut off, as 
hind: 3: to ſyeakto Onderſtanding, although the Law will hold him ſa» 
nus as to R.d'1b. tion. | 

W/e ter the 1ips be Members in 4 proper Senſe. VG 

Whether the Tecth be Members in a proper Senſe > Arguments for the Ne- 

gaiive, 

Arguments for the Affirmative. 

Arenments jor the Negative Anſwered. 

The Nole is a ember in the proper Senſe, provd by Authorities. 

Its -—_ by Experience, which teaches that it is the only Inſtrument «f 
Swell; 10, 
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T': deſign of this Appendix | 15, "to treat of Mutilation an De: 1 


mem bration omirtediby the learned Author ofthe Book. 
And if the worthy 'Gentlenians had - liv to- In 
| with a ſecond Edftion;- it's Iikely he would [have } upon 
the -whole Titles of his Book 3 and ſaved me the paitts of this by 
writing-on ir to better prirpole. | 
This Subjett is handled in che Title of Injuries, by P. Keiredits. rev. rel 2 
lib. 6. tit. 5. cap. 20. Mattheus decrins tit. 4. cape. 25" Carpz. prov. crim. pi 
2. qu. 99. N. 25. Weſenbeciss"& Zoes au tit. ff. de injure and by 'many 
others; and evenby the Text it ſelf. F. 7: inſt de injury. And ircarndt be de- 
nyed, but to cut'6ff, mntilar;* or ditable'a Member ofthe Body, is 
one of the greateſt Injuries tharcan be done'ts ir; [for not only dotty it de- 
torm the Body, bur rendersit 'ubfit for-Adtion 5 and immany places makes 
the injured perſon incapable ofthe Officeofthe Prieithood, as we ſhall: ſhew, 
N. 20. z»fra : So that theſe Crimes or'Delids arevery FP 9 ye 1 in bY 
the Title of Injuries: Yet others, as Covidrrnt. relift.”: onticid.. Farin 46 
prax. crim. 47 119 tit. 4. inſf\4. and® Zoei ad Tit. ext. de homitid. treat of  Y 
them, in the Ticle of Homicide-or Mardery'as' our Authorvery properly calls 
itz” andtheſe Reaſons may: ſerve to Juſtifie them, -» Firſt,” Becauſe the ſixth 
Command, Thox ſhalt not kit, Exod. 20.13. prohibites theſe Injuries'as De- 
grees of Honriztds, and for rhis' cauſethe political Sanctions added cap. 51. to 
explain and defend that Command, firſt of all declare the ſeveral cates of Ho- 
micide from verſe. 12. tO verſ. 24. and then the cales of Mutilation, and | De» 
membration, v.24. and 25. making this proportion berwixr- che Pudiſtimients, 
that as Life muſt go tor Life; /# Eye for Eye" Tooth for'Tooth, Hand for 
Hand,” Foot for Foot. Secondly, Thefe Qrimes, becauſe of heir Similitude 
and Relation t6 one another, have many-cormon Rules for jndging them, 
which feems to be'the Reaſon way they are coujoyned inour ancient Laws 
and Atts of Parliament; as dp. It. ſtat. "Rob.s Ana AZ 28: Pwvi''2. Fa. 4. 
and AF 118. Per.'7.Fa.5. © Bur;"this Controverſie beirigofno moment, the 
Reader may append this ſrmiall Treatiſe eitherto the Title: of Murder or of Ls 
juries, as he pleales. © 
F have divided-thiFlirtle Tradtar in two Parts; - In the firſt, I conſider the 3 
Nature of theſe Crimes or Digs, together with the Method: efpurſuing and 
defending in therh. -In the ſerond; 1 confider their 'Pairs*and Punrſhinents. 
Tae Matter of the firſt Partis,' medice-juridicl ; and, forrhis cauſe! the Phy- 
ſictansand Lawyers have been mutually afliſting tocachorher. ' And the"caſes 
reſolved by their, are called” ©275oncs wellitlepalin This Subject is uſe- 
ful-to be known and the wickedneſs and'vindidive Natnfe nd,has 
made the kno theteof neceflary. Avits ufeftl) ſo 'iredifficule;' arid is ac- 
knowledged tobe (o, dy Feb tiniehir Fiddis,/a'learned Phyfitian, who having 
whites Book'vs Zeb; de Reberionibus Medicorner,. rw (fer tkaritit 
the-eaſes whetcis Judges are Uiuſeto' call fo Wn Y'be 
lib. 251 oh te Miu?tatione, CEOIE _ zurſe with : Haw 
ec 


pared tes quibiſdam We #icb.s edi ren offertur,” x eeemtebrrma 
tilizeſt eorrndew ſlo eum trim withior offe tint Clem Frogs rititle" JE ein 
tent; quid tame Tpſiw"fft mutili fopltne' Fe An ' Ad'the ' 4ppears 
in the differerie' Hott ndmenesy oy ſReond Part is: -Phoologes Juridicel, 
and tiath many thotrly: —_— rg tie pauy of\Rerefh cm 
tion,” which Hath* perplexed" both Div! 2n | | 
written or-rheſe\tWo Delitty,/as _ | 

Candhiſt; have eafideredthein esrh 
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6 .Of Mntilatien and Demembration,  _ 
make this fall Efay; boping it may encourage '6chers .to do better ; 'and if 
they diſcover any Miſtakes, as perhaps they may,they'l1l do me a favour tocor- 
For underſtanding the different Expreſſions of 'the DD. it's neceflary to 
Temir,- that the words Matiletion and Demembration, are variouſly taken 
y. Divines:and Lawyers, as alſo by Phyſicians (” whom Lawyers ule toconkulr 
'n ſuch Matters.) By Matiletion we commonly underitand the Ceflation ,and 
2rivation of the Office and diſtin& Operation of a Member,albeit no Particle 
of it be cut off: And by Demwembration, we underſtand the cutring off of a 
Member, and.in this ſenſe we find theſe words uſed in the Journal Books. But 
Fortanat.Fidel.di&. lib.2;ſe&.5. cap.1. makes uſe of the word Debile, to fignifie 
that which we calla zrutilated Member, and of the words mwntrlnm, mutilatum, 
curtum decurtatum. deſciſſums vel detruncatum ; and of the Greek word Coleberr,as 
Synonymous words, to {ignifie a Member wanting anextreme part; and cites 
the words of Ariſtotle 5. Mecteph. cap. 27. Mutila ſunt, non cujuſve particule 
privatione, nam ſi carnem ant ſplenem tol/as, non propterea mutilus remanebit, 
fed ſiextremitatem, atq; hanc non omnem, ſed que, tota ablata, generationem 
on babet.. By which 1t appears that the Nature of Mai:/ation, 2ccording to 
Ariſtotle, conſiſts in a Want or Defe& of the extreme parts of the Body 
which cannot be repaired. And ſo Galer de diff. Morborum, cited by him, 
defines Mutilum to be, cui pars aliqua corporis eſt preciſa 5 and athrms, that 
Mutilation may be of Eye, Ear, Noſtrils, and of any fleſhly part ; as of the 
Tongue when the half of it iscut. off, . And again, did. ſe. cap. 2. he cites 
Galen, 1. de diff. pulſe 11. deſcribing mutilates as decurtatos pulſus, to be, 
uibus de priore magnitadine aliquid deeſt. And in that ſame place Fortunat. 
Fidel, lays, non quemcnng; ſubſtentie jaFurum mutilum conſttuere, naw ſi quis 
4 proxime ortu, eut ſine manu prodierit, aut aure, aut parte aliqua fimiliterfuerit 
deſtitutus, non mutilum illum ſed mancum proprit nuncepebe. And ſo he con- 
founds Mutilation - and: Demembration, and'alſo makes them to be Ads of 
Violence. In like: manner, Barbaſa, de off. © poteftat. Epiſc. aleg. 42. N. 
T0. by mutilated Members underſtands theſe, que «liquo modo preciſe & ob- 
truncate ſunt. And the Gloſs and: Panermitan. in C. de accuſe. in verb. De- 
bilitatns affirm wwutilnum dici, cni membrum ali abſtiſſum ;, & mancum 
dici illum, cui membrum debile fadum. And this ſenſe of the Words is ap- 
proved by Covarrav. di@.relif. 3. de Homicid. Num 8. in fin. Calvin in Lexie. 
following Spigelixs,. by the word Matiletus, ſeems likewiſe to underſtand 
one.who is demembred, becauſe he explains the word Mutiletzs by the 
words corpore diminutas, Mutilati, lays 1. C. Corpore daminyii. And {o 
the word is taken- i» Gloſs. ad F. 2+ tit. 53: lib. 2. Fender. This is what My- 
tilationſignifies according to the 'DD. above cited, and in the ſame ſenſe is 
always taken by Fariy: fragm- rim. part 2. Argument. de irregularitate quan 
quis Fontrahit propterrembri mutilationew. Num. 581. 6 fegq. 

I find the word Mwriletion in King Roberts ſaid Statute | and in my Opini- 
on, it's there taken. for Dewearbration; for its there ſaid, If avy mar mutilacs 
another, or wounds..or harts bim be foretbought fellony, . and the Party  erieved 
pwrſue him before Fudge, ſuch Form and Order of Proveſs hal be led againſt 
him, as is ordained againſt 4 Man-flager. Now eitherthe word Mutilation 
muſt ſignifie Demembration, . or it will follow, that Dewembretion is not in 
the Statute; and that Mxtilation which. is lefs than. Demenbration, . is puni- 
ſhable as Howicide : For the following words of the. Statute, ardain the 
Mutilator to. be by, an Aflyze, and if ke,be conyifted,, his Life to be 
redeemable; whichſhews that hys Life, for committing chatiCrime, igin the 
Kings Will. And therefore for correfting. this Miſtake, the, At 28.,Prl. 3. 


Ja. 4. conjoyns Slexghter and>Demembration, without. mention, of , Mytil«- 
andin all the Journal Books Re! 
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tion. In our later Cuſtom of Speaking, 
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liament ; and therefore 1c 3s,that in 
AZ 6, Par. 16. Fa, 6. the Crime of Mati 97115 expreſſed. -by that) word in 
the Narrative of the Ad; whereas the w' = tne is. made uſe of in the 


Statutory Part, . to expreſs the Puniſhment of cucting off a Hand ; and in like 
manner the words abſcindere & amputare, are made uſe of to tharend, in l. 3. 

&- Auth. ſeq. c. de ſerv. fugits & novel 1.34: c4p..18. And hence the DD. calls 
this puniſhment pena ampute'ioni:. Carfiz. prox. Criminal. PI. 4144. N.43;45, 
48. This is the moſt otdinary way ot expreſling 1t.3. Yet. I find. mention of 
pena mutilationis membrt, in Cabel reſolnt. crim. cent- 3. 64ſ. 36+ N. 25+; lob- 


ſerve alſo,that Paulus.in 1.10 Of qui teſt. tes «poſe making mention of one who 
es 


laſt bis Hand by accident, uſe of the words quz mann: awifit, and lays 
not qui Dutilatus vel Demembratus. An ſuch a one 48 rather called Mancys 
than Mutilatss. 


Msotilation then, as it's the name of a Deid, ibe deſcribedto be, 4 7 
voluntary AT of privat Violence, Z which one hur a maxibe d mber of enatFers Body, 
to that degrees . the Member ceaſeth to be u *#dAnd this is commonly done by 
cutting the Nerves and Sinews by which the Member is.moved. Deawembrati- 
01,15 4 farther "Ba of this Violence, by. which a Member is ent. off, and ſe+ 
parated from the Bedy. And D-bilitction;:is betwixt” the two, and (ignilies 
with us, the weakning ofa Member without taking away it's total uſe,.. 1 lay 
with ws, for Cabal. Cent: 3. ve ſol. fl 236, N. 23 . defines; Debilitation ro be 
Impeditio principalis, & por =. which.upon the Matter, 
1s all one with wtilation ; $.d up is Myc confound the. 
words Mothuoes nd. Pa mankrto, Fn; 

I call Mutilation ration tary to diſtin thery 8 
from the like deeds done in okay Tf e TINT ing as our 
Author does Homicide, into AST eee -and: Culpable; or 


more la as Carpz. p: 1.qu . 13..to. whom Or with Zo-/; __ 
titoext- bay ane les N N.2. We wry reduce all to theſe fou Heads, viz. 0 , 
tary 5.5 -nd that iseither unlawful: As whe vg in Y. defignsto mutilat 


or dilmember another without juſt caule z jÞe that again. is cither 
24a and Defenſive, when #'Man, ks Deedsin his TD 
Or Punitive; ſuch, as is inflicted by Aut RH Or Calpah 
which falls our meerly by Chance : As Faxv 
cidentally hurt aBy-ſtander, 1:0 Culpable,;,v 
yet TL, is nor Boe i; hy _T Anh 
e lay | An AF of privat Vis e] to 1 
tive Juftice. As when pumiſhment of _— 
thority, whichis alſo an At of. Violence, 1 in chat 
to dy a violent Death who diesby the hand. of the | 
Puniſhments we read of, fregoeaely | in [inthe joe ucheet | beinfli& 
onnotorious Robbers and Maletatto I of. James 
Donglaſs. and 25, Morch 1667, 1n the caſe of Perkkl o Necks 
his Accomplices. 5 whoſe Sentence was to have their xi 
and then to be hanged. k 


» «m4 


nw! ow 


We ay [ Hurts « Member ] and not [ wounds it; ]. EY: new ,T0 
Mutilation and Demembration may be: command » zut 4.5 _ ox ſuch 
like Weapon. | And thetefore the Juſtic > Mavilation of..s Leg, 
committed by breaking — hq be. 6. June 1627. Leſlie againft 
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arvie; » 


a. 


18 | 
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wh xRo4.Ofthis mariner of 
- ſetsdown the ſeveral caſes, 


13 


bee th or 

Fore 
him on = Ground. 
Ne 21. 


18,19;20. *bo' Wwas 


rpoſe.Sevond! By the wor d ( 
EN hid iycoment y Anputation of t Member. | 
'By che word ( Member ry we iſh both Matilation and Demembr ati- 
on from Homitide, which according to Harprecht: þ mg , inſt. de pnb. 1s 


 violewts'vite bonind? adewptio; Of as Farin. dit. q. ſped. i. IN. 3. 3s 
fin. it 13;@nimati — r-mytio. | And if it happen 'G Is Sften it doth) that 


the Wounding or Ataputation of the 'Member the Caule of Death, then 
he who gave the the Hurt or Wotind,' is puniſhable as .« Man-ſliyer ; and 
not 33 2 Matilator or Demembrator. t, 15. f.de Sicar. ( there fays Ulpian ) 
zihil intereſt, occidat quis, an cauſam mortis prebeat. 

The laſt Words of th Deſcription of Mmilation\_t that Degree, that the 
Member' ceaſerh to' ben i'® ze: Jp Ml arryonb irs wonted Operations Car;z. 
dif. prox: crim. p. 2: 1d forth. 1. That Mxtilation and 
Dcmembration are coipnly La a on uſeful} Members. ' 2. That every 
Wounding or Diſabling of a Member, infers nor the Crime and Pain of Mx- 
tilation, though there be much effuſion of Blood.  4bbas in &. 1. qui cleric 
vel voventes. N. 8." Niter : ibid, N. 223. Suarez. de cenſurit dift. 44. ſel. 2. 
N.6. Botthe Member wut ceafe ro be eful;and yet wounding,rer ſe makes a 
Deli&, puniſhable by the Judge Ordinary,that's to ſay the Sheriff, to whom 
the Juſtices are in' uſe frequently to Femit it. ©3- That tho' the Member may,by 
the Strok it receives? T6ſc'its uſe for 4 time, \ yet - it recover its uſe,the Ation 
of Mutilation ceaſeth ;; '2nd' by pettce of.th ” the Juſtice | ourt, Year and 

| Reoers Which time, n for Mstil;- 


et: as we Tha [ciara begrghaey Hr Defences. 

And" this bril $u$t6 a main Re 'which is, to know , whit is meant'by a 
Member-of the "to infer eSand. Pains of Mutilation and” De- 

membrition,. This (ay is amiajf point, becauſe the firſt Defence that uſes 
to be NE Fing furor Libet of Hlation or Demembratio# as for 'Ex. 

4 Wy is, that Higitms war eft membrum,whereofſce i large Debate 

yy this,'the Pannel or Defender appeals 

to the Celtimonia of mw yers attd Phyſicians ; z Wherefore it is fit we ſhould 
iaquireitts their Orinlns © concetning the Definition of a Member. © * '- 

Membrum, or which comes from the word '»ret;or nin br 

ed. 


* Divide! Cub Ciebal. reſobut: in E os (* 236. N. 2. 2 variouſly diſtin 
C 


Firſt, "Soine are ET 


, Whi rat by th n NareTi .g fin 
as the c 5.2 q 


ncipa 
; and orgs She nas as the Teeth and ; TOR 


ry Fo phone: | aa tri god 4 

Lerge bid New Sie. Phe of theſe includes all che & vr} Noon and | 
Parts ; "THis to iy, the F] lerves ahd Veihs; which ate of the 7 
Contextate chronghout the whole Body, and ini this Ifon bo Senſe, a Mem- 
ber is pee | to be, 7 continued part of the Body, beter of Compreixti- 
of s, thit d formed Y t Strength of Natw  Ariſt: lih.1.de 
bits. Aivilnif tap. I. Ct . I, book <4þ- I. t. Fidel. de 
relat. 5th 2. Se & bo 1. & ts veſt. Jeet lb. 5. Wt: 
ow. Io, 


XUI 


(3) , 

28 Thoſe who deny the Noſe to be the Inſtrument of Smelling, do acknowledge ; 
it to be the Inſirument of other diſtin Operations ; and corſequenily a 

Member in the proper Senſe. 

39 The Far d:ſcribd :. And diftinguiſhd in Internal, call'd Avris 3 and Exter= 
nal, calld Auricula. The firit yielded to be a Member in the proper 
Senſe, and the ſecond controverted. 

46 Phyficians and Lawyers for the Negative. 

41 Phyſicians and Lawyers for the Affirmative. 

42 Suares and Zacchias agree-to the Affirmative, hic & N. ſeq: 

43 1f 4mputation of a part of the Auricula, infers Demembration ; Aſeried 
by Suares, Deny'd by Zacchias, and jo decided. 

44 The Chin »s proper Member according to Farinacius ; and therefore the cut- 
ting off of the Chin infers not Demembration, but yet is puniſhable as a 
Delict or Riot. 

45 The Beard 3s noMember, yet the cutting off thereof againit the Owners will, 
is ſeverely Puniſhable, even pena incidentis membrum, according to 
Baldus. 

46 The Paps or Duggs of a Woman are Members in a proper Senſe. 

47 Whether or not the Spondyls or Vertebrz be Members in a proper Senſe. 

48 Caſtratio virilium is 4 moſt atrocious Demembration, and ſeverely puniſh 
able, hic & N. infra. 

49 The Hand, how taken in a large Senſe, and how in a narrower Senſe. 

50 The Hand,becanſe it performes moit uſeſul & diſiind Operations,is without 

all Debate, a moſt uſeful and proper Memb:r. 

51 The Leg is alſo an uſeful and proper Member. 

52 Whether the Fingers and Toes are Members per ſe, or only parts of the 
Hands and Feet, is not agreed among the DD. | 

52 For ihe Negaizve, viz. that Digirus non eſt Membrum, are Bartolus, Bal- 
dus, and many others, both Lawyers and Phylicians. 

54 Fr. Suarez ſeems to agree with the Negative. 

55 Cajetan and Soto are for the Affirmative. 

56 Suarez ads the part of « Reconciler betwixt Cajetan and the other DD. 

57 Digitus found to be Membrum, by many Deciſions in the Books of 
Adjournal. | | 

s3 Arguments to juſtifie the Deciſions. 

59 Whether it be more proper fo /. ay, the Fingers are d, menbrecd, or the Hand 
is demembred of th- Fingers, according to Fortunar. Fidel]. 

bo Anſwers to ſome Laws adduced by the DD. to prove that the Fingers are no 
Members. 

61 The Toes or digiti pedis are properly Members, as the Fingers of the Hand, 
becauſe of therr uſefulneſs. | 

62 Wonderful Performances done with the Toes of ſuch as have been Born with- 
out Hands: 

63 —_ of a Withered Hand, infers the Crime and Pain of Demem- 
ration. 

64 The cutting off of a proper Member from a dead Body,doth not infer the Crime 
or pain of Demembration. 

65 The wſe of this Diſcourſe of proper and improper Mem#bcrs, is for the under- 

| flanding of general Statutes concerning Members. 

66 All Judges competent in Homicide, are likewiſe competent in the Crimes of 
Mutilation and Demembration. 

67 Barons of Barony are not competent Fudges, neither is the Privy Council. 

68 Though the Privy Council cannot decide, yet they can precognoſce, and diſ- 
charge the Juſtices to procced. F-5 

ST >» 4 69 Five 


69 
70 
7TI 


72 
73 


C4) 

Five Cautions for forming the Libel. 

The Deferces are dilatory, or peremptory; and both deſcribed. 

The firit dilatory Deferce againit Mutilation 3s, that Tear and Day is not 
claps'd ſince the committing of the Crime 5; with the Reply thereto. 

This Defence takes no place againit a Libel of Demembration. | 

If the Pmſ.it be both for Motilation and Demembration, the Purſuer may 
pals Po the Mutilation, and Inſiit within Tear and Day for the De- 
membration. 


74 The ſecond dilatory Defence is, that the Caſe is ſubmitted. 
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The firit pcrcmptory Defence is, that the mutilated Member 7s recovered. 

The Defence of Recovery, is only relevant againit a Libel fer Mutilation. 

T he ſecond peremptory Defence is, that the Caſe being ſubmitted, the Arbiters 
have d cerned. 

The Juſtices of -times recommend to the Parties to ſubmit. 

Murnilation a»d Demembration, are but privata dilica. 

The thre peremwptory Defence is, that the King has remitted the Crime. 

The fourth peremptory Defence is, Diſhimulation : but this muft be very 
apparent and evident, otherways it's not relevant. 

The fifth peremptory Defence 1s, Res judicata. 

The ſixth is a goed Defence,that the Council have precogneſcd and diſcharg'd 
the Juitices to p oceed. 

Sometimes the Council remit to the Juſtices to precognoſce. 

The ſeventh Alledgance of Self-Defence is relevant here, as in Homicide. 

Self-Defence is not relevant againſt one clothed with lawful Authority. 

The eighth is a good Defince that the Wound was Curable, and the Muilation 
er Demembration was ex malo regimine. 

All who are Adors Art and Part, are lyable. 

Whether it be a good Defence that the Party mutilated or demembred was 
at the Horn. 

A _ at the Horn, muſt relax before he can be allowed to propene his 

efences. 

If frrift Retaliation be cravd in the Libel, the Pannel muſt dcbate how far 
the Jewiſh Retaliation zs obligatory. 

It is a good Defence that the Purſuer did Mutilat or Demember him-ſclf. 

Whatever Deferce is competent againit Homicide, is alſs competent againſt 
Muti'ation and Demembration, mutatis mutandis. 

T wo things to be noticed in the Probation of theſe Crimes or Delicts, 

1. What's evident to the Judge and Inqueſt by Ocular InſpeFion, needs no 

#'ther Probation. 

2. If Mutilation be only pretended, then the Trial muſt be either by the Oath 
o; Calumny of the Party pretending to be Mutilated 3 or by Witneies ; 
or ly Skilful Chirargeons, who muſt declare their Opinion upon Oath. 

The Teilimony of Phyſicians and Chirurgeons, 7s not probative, unleſs upon 
Oath, which is agreeable to the Opinion of the DD. and the PraGice of 
Forraign Courts. Three Caſes wherein they not obliged to Swear. 

Aſliſers ſhould be perſons more than ordinary intelligent. It's alſo neceſſary 
that Advocats ſtudy the Queſtiones Medico-Legales. 


Of Mmntilition and Demenbr ation, 9 
3- 4 1.N. 9. 6.6 7p. where hecites Avicenng the Authorof the Defivition. 
Bue i-the [3-3 and proper Senſe, a Member igdefined to be a Particle, or part 
of the Body, not eircumſcritied on at fides, nor joyned everyway to the Body, not 
to another Member of he Body, And this agrees to all the extream parts of the 
Body, and makesthem to be proper Members And fo Fortunat. Fidel. de- 
fines it, dif. cap. tr. Andhetakes it from AriFoth and Galen. and Coverrey. 
follows it, [n:t. reledÞ. x. de homicid. N. 9. Batthey both and- Zacch dit. loc. 
ivethis as themorecommonand received Definition, vis That it is a part 
of dhe Body, performing a proper and Aﬀian and Operation, which no 0- 
phov Mewober c an perform, and which coefeth vo be | <p if that Member 
ceaſe to be. And this Definition is embraced by warez. de cenſurig. diſþ. 44 
fe#. 2: N:6. who in equivalent words defines it ” be, that part of the Body 
inbegriom inilunentum proximum aticujus «Fioni:, and ayes, 
tho of 1h $,ummifts hold fora Rule, herein following Aopcrnndies; Bults: 
lus, Balddus and others, who, ſayes he, put this Senſe upon it in their Diſputa- 
tions anent the ſenſe of this Statute puniſhing Mrti/etion. And the fame is 
embraced dy Cabah Num: 4. & ſeq: where he comparey the Body of Man to 
the Struure of a Houſe : and the proper Members, of the 
Body to the Hal}, Chambers and Kitchen, which have diftin& ufes in 
the Houſe; and the i-zproper Members to the Stones of the Houſe, which are 
of the fare Comexture throughout all the Houſe, but have no diftint uſe in 
it. And forthis he cites Bertolus and Batdyvs, and many others upon di- 
vers Texts; but chiefly is /: 2.f* de publ. judic. & |. f fugitivi. c. y as ſervis 
ſugit. Cahallns dil. caft N: 115. makes another Divition of Members, viz: ire 
inſflrumentalia & formalia, © ex his alia majora alia minora.de quibus late tra- 
dunt D Drin L. 2. : ff: depubl: jud. Baldus in k 3: h; de accuſat; & inl. 
oc 4 opera C. ir Fni arcuf. poſ. and others cited by him. | 

And again the ſaid Fortunes. Fidel: dif. cap: 2. inrin. deſcribes the A7iop16 
of the Member z for Example of the Hand, to be it's motion towards the 
object ; and it's Uſe to be the apprehending of the Obje&. So that now it's 
cafe to reſolve what itis to »rntHete a proper Member. viz. nothing elfe but 
to make ir uncapable of maving to, and apprehending of the Objed. * 

But then ſome obje& and fay, thatif it be neceſſary to the Efſence of Muti-17 
lation, that the Member be ſoterally diſabled, that it's for no more uſe to the 
Body, it's al one npon the matter to Mutilae and Demember, and fo M-- 
—_—_ on my we 68. —_ © way erhpony— nor 
This ObjeQtion is mo neres. dit. difþ. 44:$2.N: 5,where he diſtingui- 
ſhes and defines theſe two Crimes, a3 we do, fromthe Authority of Perormi- 
Jan in Clement. Unic. de homicid. and yet anſwers to the nz that 
fappoſe the Faule were equal, yet the Effett is not fimply the fame, which 
is ſuſbcient for not extending the pyniſhment. Next, he ſays, the Damnage 

- In both is not equa], becanſe the Neformity isnor equal. Moreover a wi- 
. thered Hand hasftill the nameofa Hand, and of ; Member fo lang as it's 
. affined - the Body ; 29 we {hall ſhew when we come to ſpeak of the Hand in 
articular. | 
F The next thing, that falls in my way, is toſpeak of each particutar part of18 
the Body ſeparatly, and toſhew which of them falls ftnder the Definition of 
4 Member, and which not: And becauſe. we haye mych Light from 
the Canoniſts in this Pointe ( who deferibe the Nature of Members; and of 
Myutiletion and Dewembration committed upon them, in order to ctear the 
. Nature of Canonical Regularity and Irregularity ) I crave leave to digreſs 
a little upon this Subje&t, and to ſhew how it's concerned with the Crimes of 
Mstilation and Demembration. 
[C] z To 
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1O Of Muliilation 'and Demembration. 


\ To be irregular chen, - in a canonical Senſe, is to be entered in one of 
the Religious Orders of the Rowen Church, and to be ſubje& ro the Rules of 
the Order, whence isthe Denomination. of Regular ; and Irregularity isto 
be under a Canonical Impediment, that hinders to enter into the Order, or 
to-remain in it, if entered. Covarre. init. rele. de Homicid. N: 1. And the 
Denomination of Canonical comes from the Word Canon, ( which alſo fig- 
nifies regular }) becauſe the firſt Inſtitution of this regularity in the Chriſtian 
Church, is from the Canons of the Church. Coverrv. N. 2. ibid, 


20 Among the Cauſes of Irregvlarity, introduced by theſe Canons, . to exclude 


a Man from holy Orders:this is one; that a man is vitiated or defective in his 
Body. This was firſt eſtabliſhed among the Jews, Levit. 21. It came from 
them to the Heathen Nations, among whom we find it. Plin:lib: 7: nat: hiſt. 
cap: 28. Seneca lib. 4. declam. 2+ particularly, it was among theRomans, 
Dijonyſ: lib: 2: Romanarum antiquitetum. And among the Perſians, Alex. 
ab Alex. lib. 6. dierum genial. cap: 14. and came laſtinto the Roman Church 
by the Canons of Gelaſws and Honoriss Biſhops of Rowe. Diſt: 53. c. 1. & 
2. The wordsof the laſt are, Penitentes vel inſcii literarum, aut alique mems- 
brorum damna perpeſſi, ad ſacros ordines aſpirare non audeant. which has it's 
Declarations ard Reſtrictions in the other C C. of that Diitin&iom; andin 
the Titles of the Decretals 3 de regularibus & tranſeunt. ad Relig. & de C orp: 
vitiat. ordinand: vel non. All explained by Parnormitan. Covarruv. dif. re. 
lefF:de homicid. Zoes. de homicid: Farin. fragm. part 2. N. 401. & Seqq. Sua- 
rez: diff: diſp: 4 4: ſe. 2. 


2T This Defe& of the Body as it was ſometimes by Nature, and by accident; 


ſo oftimes itfell out by the Crimes of Mytilation and Demembration : And 
the Committer became irregular, by doing the fat 5 Clem. wnic. de komicid. 
except in the Caſes there excepted ; As alſo the Pariert,. if cither 
it did render him incapable to diſcharge his duty ; or left a Cicatrice 
in his Face, or other viſible Deformity\Covarruv. dif rel:&: part:3.N. 8.where- 
by many perſons, ſufficiently qualified to bear Office in the Church, were 
made incapable of bearing it : which occaſioned ſome of the Canonift.,andCj- 
viliansfollowingthem,tocontrat the Number of proper Members of the Body, 
into aleſſer compaſs than probably chey would have done, if it had nor been 
to reſtrit the Number of the Caſes of Irregularitie. 


22 From this Digreſſion, Idraw this uſeful Rule ro our purpoſe. T hat iv al 
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the caſes wherein the Canoniſts conclsde the Committer of Mutilation and De- 
membration to become thereby Irregular,ve way conclude him by the ſame facts,to 
be lyable to the puniſhments injoyned by our Laws for the ſame Crimes: tho' we can- 
not on theother part agreewith them in all the caſeswherein they think Maz;lz- 
tionisnot committed;becauſewhere there is any doubt concerningtheNature of a 
Member, ifit be properlya Member or not, in order to puniſhment, much is 
leftro the Arbitriment of the Criminal Judge.as Paxlus Zacch: does frequent- 
ly acknowledge, di: tit: 3. qu. 3: N: 7: in fin. & qu: 4: N: 27:& 31. an 
qu. 5: N. 28. in fin. Sothat the Judge may go further in finding Matilation 
and Demembration, than the Canoniſts do. 

Andnow I come to inquire intothe Nature of each Member in particular ; 
And in the firſt place, it's granted by all Lawyers and Phyſicians, that the Eye 
15a Member of the Body in the moſt proper and #ri& ſenſe : Becauſe itper- 
forms the Afion of Seeing, which noother Member of the Body canperform, 
and which Adtion ceaſes to be performed, when the Eye ceaſesto be. 

24 
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Of ''Mutilation and Demembration. If 
Demembration may be committed on the Eye two Wayes. Firſt, Firma-24 
liter, by pulling out the Eyes; and this is ſo atrocious a Crime, that it de- 
ſervesthe ſevereſt puniſhment, both for the Deſign, and becaulethis Member 
is moſt uſeful in foreſcing the Dangers of the Body, and directing it 1nall it's 
other Attions and Operations 3 as alſo becauſe, by it's being put out, the Bo- 
dy is deprived of all it's lawful pleaſures, and eſpecially of theBenefit of Read- + 
ing,which inſtructs the Soul. Thepuniſhmenrof thisCrime,denionſtratsthe great> 
neſs of it LeoNovel. ſwa92 commands theEye of him who pulls outone Eye to 
be likewiſe pulled out 3 and if he have pulled out both Eyes, to loſe bur one, 
not that he thereby intended to favour the Delinquent, but the Party injured; 
for, as hethere ſaith, the Man who was made blind, had no advantage by 
the Delinquents being made blind, therefore he reſtricted the puniſhment to 
one Eye, andinſtead of rhe other, he commanded that the Delinquent ſhould 
aliment the Man whom he had made blind. To this 2»intilien doth agree; 
declamat 297. qui excecurrit aliquem aut talionem prebeat, aut excacati dux 
ft. This was in caſe the Delinquent was Rich, but if he were Poor, he was 
to loſe both his Eyes. But Joannes Dubraviss, Biſhop of Ulm. lib. 12. biff. 
Bohems. cited by Camerarins. meditat. hift.cap. 99. Reports, that the Empe- 
ror Charles the = ſitting in Judgement, cauſed a Sentence to be pro- 
nounced againſt Zachora a Nobleman of the Empire, to loſe both his Eyes, 
for pulling out both the Eyes of a Prieſt without any Provocation, fave on- 
ly that he did reprove him for Errors, not confidering that he was his Pa- 
tron. The Crime indeed was atrocious, and therefore the Defences propon- 
ed by Zachora, viz. That he did itin-pafſtion, was penitent,and had ingenu- 
ouſly confeſſed the Crime, and was willing ro pay any Ranſome the Judges 
ſhould decern ; were all repelled and no regaird had thereto. | 
Secondly, Demembration may be committed by ſo wounding the Eye,that25 
the Subſtance of it withers and decays. Farir. fragm. p. 2: N. 596. This he 
calls mutilari ſubſtantialiter, vel demembrari, & corpus oculo privari. And 
' this ſeems to have been the caſe of the Purſuit before the Juſtices, 18. Juxe 
1642. at the inſtance of Andrew Alexander and his Father againſt David 
Towng, eldeſt Sgn to Yowng of Kirkter, for putting our his left Eye with 4 
hard Clay Bullet from a Pluff, 8 thereby demembring him of that Eye which 
was his only Eye, the other being loſt by the ſmall Pox. No Deciſion 
followed on it, becauſe the Parents tranſa&ted for their Children, in reſpe& 
they were but young Boys at the School, and the Crime was conſidered as 
done, exlaſcivia & nonex dolo. 
The Eye is ntilated either by a total Abolition of the Aftion of Seeing, 26 
which is when no fight remaineth 3 orby a Diminution of the Sighe to thar 
Degree, that there remains no ſufficiency to dire a man to walk in the way 
without help, and which among other Cauſes may be occafianed by a Wound 
inthe Forehead above the Eye-brows tranſver{wiie, which makesthe Fleſh to 
75 — heme upon the Eye, and to obſtru& it's opening. vid. Fortuna. 
idel. lib. 2.derelat.medic. cap. 4. And alſo it may be occaſioned by a Stroke 
on the Head, which makes a DefluQion to fall on the Eye, producing ( as 
it often times comes to pals ) a CateresFon the Eye, or a thin Skin,which 
we commonly call a Slough or Striffer, or Film: And therefore the Juſtices 
8. July. 1643+ found a Libel at Logies inſtance againſt Howiſon Portioner of 
Cramond, bearing, that the Pannel had mutilated his Eyes to that Degree, 
by ſach a Stroke on the Head, relevant to infer the Crime and puniſhment of 
Mstilation. 
But'a —_—_— of the AZjon of Seeing, ( which is when the Obje& 
appears double, or otherwiſe than WIS 1 not infer Mytilation : tho'? 7 
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it be a Deli&, or Ryot puniſhable is ſuo gezere. Caballns diffo caſu. 226, 
N. 123. calls Detirpation, & lays that deb:litatio meambri | meaning Mutile- 
tis | being nothing elſe but ;»peditio privcipahis © proprii officii ipſius menpbei 
it tollowes, that oculss non dicitur debilitatus, ſ# quis widet ut priwc, licet 
propter iFumgeculus ſit deturpatus aliqualiter. 

23 Secondly, The Tongue is acknowledged by all to be a Member in the pro- 
per Senſe, becaule it pertorms the diſtin operation of Speaking, and. belides 
it contributes to Deg/utition and Muitication. Bartolus, & ali D D. in L 
f- de pub. jd. col. wlt. N. 13. & k Si cui lingua ff. de Fail. ediG. Cabal. dig. 
caſe. 236. N. 9. where he mocks Cpola, for denying it to bea Member, ou 
no better reaſon, bur that it performed all theſe Actions. 

29 Demembration is committed, ifthe Tongue be cut out by the Root 3 which 
may be done without danger of Lite. And therecan be no more ſpeaking, un- 
leſsitbeby a Miracle, like that which the Emperour Juitiniaz 3n |. 1. in prix. 
c. de off. prafe@. pretor. Afric. teſtifies of the venerable Confeſſors whom helaw 
in Africh. ui abſc'ſſis radiciths linguis, penas ſuas miſerabiliter loguebantur, 
related their caſeafter their Tongues were cut out by the Roots at the com- 
mand of Honoricus King of the Verdal-. 

30 Mutilation is committed on the Tongue, by cutting apartof it, whereby it 
' isrendered incapable to ſpeak, at leaſt to be underſtood. And yet a perion 
with a mutilated Tongue, or who has any impediment in his ſpeech, may be 
ſanws es toexcludean Attion of Redhibition. per /. 10. F. alt. ff. de Adil. 

edi. where Ulpian ſays that Balbus, Bleſus, Atypus iſq;, qui tardius loquiter, 
varus & vatius, ſani ſunt ; But if it be true that the Tongue being a fleſhly 
part, will grow again, and (peak as well as formerly ( which Zacch. in did. 
tit. 3. qu. 5. N. 28. teſtifies to be from Art and Experience) then Mutilation 

- 1s notcommitted by cuttingoffthe tip of the Tongue, at leaſt ſome timemuſtbe 
allowed to expet Recovery. 

3r Thirdly the D D. deny theLipps to be Members of the Body in a proper 
ſenſe, becaule they perform not a diſtin& Operation 3 . but only concur as1in- 

ſtramerts with the Tongue in formeing of Words. Arift 2. de part. animal. 

16. Zacch. dif. tit. 3. qu. 4. N. 30. Fortumat. Fidel. F. 6. cap. 2. and a- 
mong the Lawyers Covarruv. did. init. rele&. de Homicid. paft. 1. N.8. Farin, 
Fragm-part.2. N. 587. And therefore according to them Ms1ilatior: or De- 
membration cannot be inferred from hurting or preicindirg the Lipps;but they 
grant they are Injuries i ſuogexere, becaule they take away an ulcfull part of 
the Body for helpingof Speech, and that the want thereofcreates a ſeen Defor- 
mity, by expoſing the inward part of the Mouth to publick view, and fo bythe 
Canon Law makesthe Patient, canenically irregular, tho' not the Agevt 5 be- 
cauſe he did not preſcind a Member Covernv. Reked. de Homicid.queſs. 3 init, 
N.8. Thisis one oo Caſes remitted to thee Arbitriment of the Judge Zacch. 
dif. tit. 3. qu. 4+ Ne 31> 

32 Foanddy the DB. conclude the Teeth to be no Members of the Body in 2 
proper ſenſe, Farin. fragm. part 2. N. 585. becauſe, ſays he, they make not 
up the Integral or Conſaſtence of the intire Body, but do only belong to the 
Beauty and Ornament of it ; As alſo that they performe no proper Attion, 
but only aſliſt the 'Tongue, asthe Lipps do, informingof Words, So Chal. 
Caſ. 236. N. 12. &:ſegq. and the DD. cited by himCovarruvsnit. Releft,part 
3. de Homicid. N. 8. Further they adduce the words of Pasls; ir: L 7, #+. 
de FE dil. edi. Cui Dons abeſtnoneit morboſus, magna enim pars hominus a» 
liquodente caret, neque ideo morboſi ſunt, preſertim cum ſine dentibss na/cimr, 
mec ideo minus ſani ſuns donec denyes babeamns, alioquin nul{us fentex {anus 
eſſet. Andto theſe Lawyers, the Phyſicians agree, wiz. Fortunat;fidel. dit. libs 
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2. de relat, Y- 6. cap. 2. Zacch, dif. tit. 3. qu. 5: N: 19. Who lays, that 
the want of Teeth may be madeup by Art, if they be nor all excuſſed ; mean- 
ing that the Artificial Teeth may be tyed to thoſe that remain, and they conclude 
thatſeing Mst#lation and Demenbration can only be committed upon propet 
Members, they cannot be commitred by excuſling of the Teeth: 

But notwirhſtandipg, there is much to be (aid for the affirmative. For. r. 
Zacehias ſeems to grant, that if no natural Teeth remain but all be excuſſed; 
then thereis a clear Demembration. 2. As the Teeth concur with the Tongue 
in forming of Words, fo they pertorme a ſpecial Aion in grindingor chew- 
ing the Mear for the Stomach, whence they are called Grinders : ' And the de- 
cay ofthem reckoned among the Forerunners of Death, Eccleſiaf?. 12. 2. 

. They are ranked by Moſes with the Eye, Hand and Foot in the Law of 
Retaliation, Exod. 21. 24. andits yeilded by all that Eye, Hand and Foot; 
are Members in the proper ſenſe. 4. They concur in Ma##ication. | 

And to the Arguments tor the Negative, Ianſwer; firſt, That the Gloſ5'0n3 4 
the faid Words of Pavlssh, 11. f. de Edil. edi. ttknowledges the Reaſon 
of the Law to be bad ; and if it weregood, it would likewiſe prove, that a 
hand isno proper Member ; becauſe ſome are born without a hand, and 
may live and be ſerved without it. 2.It is of no import that the want of a 
few Teeth may be ſupplyed by Art, for ſo may the want of a Hand or Foot ; 
and a man can go upon ſtumps, where both Legs are wanting. 

Fifthly, the Noſe is aMember in the proper ſenſe; tor this we have; firſt the35 
Authority of Naturaliſts and Phyſicians as Ariſt. 1:6. 1: de part. animal. Hip- 
pocrat: lib. 1.de diate. Valeſ. centrov. lib. 2. contr: 26: And among the 
Lawyers, Farin. in append. deimmunit: Ecclej, Cap: 6: N: 249: & in Frag: 
p: 2: N. 587. where he defines a proper Member by its quality of exerciſeing 
a diſtin Operation : and for examples condeſcends on Hands for graſping ; 
Feet for walking z Eyes for ſeeing  Earsfor hearing 3 and Noſe for (mel- 
ling : So that according to him, the Nole is as properly a Member as any 
of the [others named ; and hence he concludes, that he who Mutilats or De- 
members the Noſe, or any of theſe other Members, becomes thereby irregu- 
lar,C which could not be by preſcinding or Mutilating an improper Member, 
for this he denyes, N. 585. 7bid.) and conſequently by ſo doing he. incurs the 
Crime and Pains of Mntilation or Demembration: For to be guilty of the 
Crime in order to puniſhment and to become irregular, are equipollent in 
the Canon Lew as we ſaid before Nuw. 22. And for the ſame cauſe, Zacth: 
diff: qu: 4. N. 3. & 5. concludes in the general; Naſo mutilato, ea om- 
nia locums babent, que in ceteris mutilatis membris habere diximus. And: again, 
in enum qui nares abſcidit, non modo pari ratione, ut in euwm, qui alind quod- 
eunque membrum abſcidit, fed majori ſeveritate animadvertitur non 
ob id tantum, quod hac pars mnnice in noitro corpore fit, & 
nequequem duplicate , ut Oculss , Manus, Pe, Auris, Labinm , 
ſed quia realiter majus multo dedecus affert abſciſſio Naſi, qudm alterius cujuſ- 
cunque partis, etiam ipſins manus. And Cites Paris « put: dere milit: lib: 8:cap: 
Quando nuns eff: ocul. alter & alter abſcid: naſ. Videtwr ergo quecunque leges de 
membris, de eorumg; mutilatione ſanciverunt, re} ad naſumetiam ſunt transferen- 
dex. Theſe are the words of Zacchias, which are only applicable tocorporal 
and not to canonical Puniſhments. 

That the Noſe is a Member in the proper ſenſe, is alſo evident, becauſe it3 
only, and no other Member, exerces the FunGtion of ſwelling : For this, we 
have common Experience; every one offering an Odoriferous thing to the 
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Its objeRted, that the Argument drawn from ſmelling doth not concludezz7 
beeauſe many men who have —_— DT, want the ſenſe of ſmelling; 
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ex: gr: when a Defluttion of Salt and thickened Humors falls npon the 
Lungs, Mouth and Nolſeſtrils from the Ventricles of the Braine,by the Nerves 
of Smelling ; This diſtemper (*.which the Phyſicians call Corgze ) will 
obſtru& the ſenſe of Smweling, ( even when the Noſeſtrils remain patent ) as 
ſometimes a worle Diſeaſe doth, where it occaſions os cribroſum. To which 
it is anſwered, that accidental Diſtempers do not change the nature of Mem. 
bers,for aHand or Foot,may loſe their proper uſe by a palfie or other accident 
and yet we cannot from henceinfer that they are not proper Members. 


38 But ſuppoſe that it were granted that the Noſe is not the proper Inſtrument 


of ſmelling, yet it is ftill a Memberin the proper ſenſe, becauſe theſe who de- 
ny it to be the proper Inſtrument of ſmelling, ( viz. Fortunat.fidel: lib. 2. de re- 
lat. medic. J. 2: cap: 1. And Paris a puteozubi ſupra, N. 2. And Galen. in lib: 
de inftrum.oder.)Yet do grant that ithath divers other diſtin& Operations ; As 
that it's the T»bulus or conduit, by which the Mycus deſcends from the Byair; 
And is the chief Inftrament of Reſpiration;As alſo of Sounds :So that where 
the Noſe is wanting, theſound of Wordsis not diſtin&t : By which Conceſli- 
on, the Noſe muſt yet bea proper Member,according to thoſe who deny it to 
be the proper Inſtrument of Swelling 3 becaule it exerces the other three Fun- 
Gions. As Taliacotins proves chirwrg. nov. lib. 1. cap. 6. 

Sixthly, there is greater difficulty to determine whither the Ear be a proper 
member or not; to clear theQueſtion,know that the Ear is defined by Ar;Pe. /. 
I. de hift. animel. to be that part of the Head which 1s fabricated for hearing. 
We muſt diſtinguiſh here betwixt the i-ternal Ear called Asris, and the Exter- 
wel called Auricula, which isthe Cartilaginous Subſtance guarding and defend. 
ing the Auris from Danger, and with us is commonly called the EUGG, yet 
tho'the Words Awris and Auricula be {o diſtinguiſhd,they are promiſcuoul- 
ly uſed in ſpeaking, and nothing is more frequent among the D D. than abſcin- 
dere Aurem;, & quod, Anris fit ornamentum corporis. Tacch: queit medico-teg. lib, 
IO. Corfil: 35: N- 2. That the Awris is 2 proper member, is acknowledged by 
all, becauſe it is the ſole Inſtrument of Hearing, and therefore if any deed be 
done to prejudge the Awris,{o asto deprive it of the Faculty of Hearing, it in- 
fersthe Crime of Mutilation;nevertheleſs it iscontraverted whether the Auricsle 
or external Ear De 4 proper Member. 

Theſe among the Phyſicians who deny the Auric#le to be a proper Member, 
are Fortunat: fidel: Y: 6. cap. 2. Lacch: queſt: medico-legal qu: 4.N. 26. & ſeqgq. 
& conſilio 35. where he fays that being conſulted in the caſe ofa Clergie man 
who had loſt the upper part ofhis Auricala or external Ear, by a Wound in 
Rixa ; whether he thereby became irregular and incapable of Promoti- 
on , as one who wanted a Part of a proper Member > He 
reſolved ( N. 13. ) that the Auricula was no proper Member , 
nor reckoned among proper Members by any man, and that therefore the Cano- 
niſts with much juſtice had declared, that the Abſcifſhon of the Ezr infer'd not 
irregularitie. With thoſe, ſeveral Lawyers do agree, as Cover, init: part: 3. 
Rele8. de homicid. N. 8. verſ. incip. primuwm - where he expreſly affirms, that 
when the Avricul« is cutoff, a Member is not cutoff ; becauſe, the Awris is 
properly the Member, and the Auriculs or Cartilaginous Subſtance, is rather 
for Ornament and Safeguard to the Auris, thanfor uſe to the Body ; and for 
thishe cites Baldus in |. ſerv. fugit.ad fu. Farinaciusis of the ſame Opinion, in 
dit. fragm. part. 2. N. 590. where he cites Covar. Navar. and divers others ; 
diſtinguiſhing betwixt Auris and Auricula, and theſe Dofors urge for them- 
ſelvesthe words of Ulrian in l. idewe offilins 10. ff. de dil. edit. 


41 But for the affirmative there are others of no leſs Authority; Firſt,among the 


Phyſicians, Galen in lib. de inflrum. odoris, and among the Lawyers the Gloſs 


in Cc. ſingula. verb. Oculss 89. diſtin. And Majol. cited by Farin. in fregme. 
part 
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pert.2. N. 591. affirming that if the Law of irregularity had been in S. Peters 
time ( Sit is a humane Cofiftitution of alatter date ) he had' been declared 
irregular ( and conſequently a Demembrater ) for cutting off of Malchss his 
Ear, unleſs he had been excuſed for defending his Maſter. * In the fame opi- 
nion is Speculator in tit. de diſpenſat F. juxta. Num. 3. Likewiſe Suarez. de 
Cenſuris diſput. 44. ſef#. 2. N: 9. afferts that the Auricule of oitiverd Exx 
isa Member 1n the proper Senſe, and rejefts the Opinion of Coverrsv. upon 
this Reaſon, that the Avricals Co-operats with, and Contributes much ro the 
Organ of Hearing, and from thence concludes, that the Amputation thereof 
infers Irregularity,and that not upon the account of Deformity,occaſioned by 
the want of the Auricula,(that being obſcured by theHair)but becauſe of Derem- 
bration,in reſpe& thatDetormity without Demembration(which he exprefſesbythe 
Word Mzytiletio» )makesnot irregularity. 

As Swxrez. believes the Crime of Demembration to be committed by Am- 
putation of the Auric»le, in regard of its contributing to the Organ of Hear- 
ing:ſoP. Zacch. in did. qu. 4. N. 24. 27. 28. though hedenyes the Ear to 
be a proper Member, yet he confeſſes it contributes much ro the Organ of Hear- 
3ng, and that a ſound, without it, is like the Noiſe of the running of Water, 
and therefore allowes the Lawyers to countthe Ayricyle among the proper men- 
bersin order to infer the Crimes and Pains of Amputation. in quo caſi 
( inquit) vene dicitur awrem efle membrum, quia abſcindens aurem eiſden pes 
nis ſubjicitar, quibus ſubjicitur abſcindens membrum. Unde ettam in Anris 
abſciſſione habet locum id,quod in abſciſſione membri quodd immunitatem ectle= 
ſcaſticam, qui abſcindentes membra in eccleſia non gendent, and concludes his 
Diſcourſe N. 31. by remitting all to be determined by the Lawyers: *Now, 
all this muſt be underſtood of the outward Ear or Arricule, becauſe the Arnris 

Or inward Ear cannot be abſcinded. 

But then a Queſtion remains to beanſwered, whether of not the Amputati-43 
on of a part of the Aurics/a be ſufficient to infer the Crime of Demembration 2? 
and the ſame may be urged as to the Amputation of a part of any other Mem- 
ber. Suarez: diff. diſput. 44.SeF. 2.N.8.in med. ſays, that its ſufficient for 
Mutilation [ meaning Demwembration | that there be either integre abſciſſio, vel 
gravis diminntio alicujus prineipalis membri, and he there ſpeaks of the Auricu- 
la ( for there could be no Abſcifſion of the Aurzs,cither in whole or in part). 
Zaech. dif. confil. 35. N. 8.8 9. maintains the contrary, and eſpecially as to 
the Ear, where heſaysthat the abſciſſionof a part,and chiefly of the Superior 
part, which the Phyſicians call Dinna or Helix, infers not Demembration be- 
cauſe it wrongs not the ſenſe of Hearing, We have a Deciſion 22. Fare 1610. 
Guthrie againſt Rynd where the Juſtices refuſed toſuſtain Demembration infer- 
red from cutting off a part of the LUGG or Exr,and remitted the Cauſeto be 
tryed, as a common Ryot before the Sheriff oftheShire as the Judge Ordinarie. 

Seventhly, The Chiz is by all acknowledged to be no Member in the properg4 
ſenſe, becauſe it performes nodiſtin& Operation, and is only uſeful for de- 
coring andadorning the Body. Farin. dif. fragm. crim. part. 2. N. 565. 
where he cites Majo/; and (following the Canon Law)concludes that the Am- 
putation of the Chix infers not irregularity againſt the Committer, and conſe- 
quently no Crime of Demewbration according to them : But every one 
grants, that to cut of the Chinisa Ryot, or DeliF,ſeverely puniſhable ; be- 
cauſeit creatsa Deformityin the Face, and makes the Patient( though not the 


Agent) irregular. 
[D2 ] Eighthly 
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16 6 Of Mutilation ond Demembration, 
Eighthly, The-Beard isno Member ; Nevertheleſs to cut off, or to pluck 
out the Hairs of ones Beard without bis Conſent, even albeit no Blood tfol- 
low is an Injury, according to Oinet.cited by Zacchias Queſt. medico-leg. lik. 
5. tit. 3 9. 5- N. 14- And there isgoodReaſon why it ſhouldbe puniſhed; 
becauſe the Ancients expreſſed their ſadneis by permitting the Beard to-grow, 
1. item quod labionem 15. F. generaliter 27. ver. Hec antem fere ff. de injuriis, 
Divers Authorsare cited by Csjacivs, lib. 6. obſerv. 5. to prove this Cuſtome 
and therefore l. 39. di&#., tit. it was not permitted to any man veſtem ſordidens 
Rei nomine, in publicohabere, capillumve ſummittere, niſt ita conjun@Fus erat af« 
finitate, ut invitus, in Reum teſtimonium dicere cogi non poſſit. Further, to 
cut ones Beard was a mark of indignicy; and theretore Davie reſented it,when 
it wasdone to his Ambaſſadours by Harun, King of the Amwonites 3 San. 10, 
4. 5. whereits ſaid that Davids Meſſengers were «ſhamed. But albeit the 
Beard be no Member, yet, this cutting it off, is puniſhable pexe 5vci- 
dentis membrum, according to Baldys, in 1. Reos, C. de accuſat. N.6. & from 
thisBaldusconcludes theBeard to be aMember in theproperS-»je,but others in the 
general Senſe only as, the extremities of the Nails of the Fingers are Members 
which wedayly cut off. Gnuazzin.de defenſione Reorum. def.33. Cap. 6. N. 5. 
46 Ninethly, The Papes, or Duggs of a Woman, are Members in the proper 
ſenſe; for their producing Milk and giving Suck is a diſtin&t Operation; And 
therefore he who preſcinds them becomesby the Caron Law, irregular, and 
conſequently» a Demembrator, according toour former Rule. N. 22. of argu- 
ing from irregularity to Demembration againſt the Committer of the Crime. of 
this Opinicn are Ferin. dict, freagm. crim. part. 2. N. 593. Baldus, in L. 
dats opera. N. 75. C. qui accuſ: non poſſ. Suarez. diſþ. 44.ſeF. 2. num-g. 
fin. ver). joles dubitari, with divers others cited by Farinacins, 

47 Tenthly, It may be controverted, it the Spondyls be proper Members, or 
not. They are called in Greek #794 in Latine Yertebre 3 becauſe by 
their help, the Body turns. They are in Number 29.whereof 7. in theNeck; 
12-in the Back ; .5. inthe Loins z and 5.inofe ſacro 5 a8 the Anatowiſt; reck- 
on. Vid. Caitel/i Lexic. ad Verbum Spondylus.The Reaſon of the Doubt is,that 
none of the above-mentioned Authors have counted them among the proper 
Members : And yet on the other part they performe a diftinet Operation,be- 
cauſe by them, ſeveral places of the Body are turned. By our practique they 
havebeen found to be proper Members ; for the Juſtices 7 Nev.162 1.found a 
Lybel of Mutilation, alledged to be committed by Marion Paton upon Will;- 
amſon her Apprentiſe,by diflocating the Sponeyls of his Back, relevant to infer 
the Crime and pain of Mutilation, and remitted the Lybel to the knowled 
of an Inqueſt ; but no Deciſion followed, becauſe ſhe proved that the Purſuer 
recovered. Now if from hence yon will not allow the Spowdyls to 
aniwer to the preciſe and exa&t Definition of Members in a proper 

ſenſe, then you muſt grant, that the Juſtices ſometimes make uſe of the Power 
which they have, according to the Conceſſions of Zacehias dict. quei?: 
medico-legal. dict. lib. 5. qu. 4. N. 27. and 31. wherehe ſays, that Lawyers are 
not tyed tothe preciſe Defamition which Phyſicians give of a Member. 

g Eleventhly, Caftratio virifium 1s one of the moſt atrocious Demembrations; 

49nd when a man does it to himſelf, he is ſui howicide. C. 4: diſt: 5 5. And ſo 
puniſhable with Death and Confiſcation of Goods, /. 4. F: 2 adleg: Cornet: de 

ficar : Andits equivalent if one ſuffered himſelfwillingly to be caſtrated by an- 
other ; dict: F. Farin. fragm. crim. part. 2. N. 584. and the D D. cited by him. 

Hee caſtratio fit, vel preciſione virilium, vel faciendo Spadonesthlibiasthlaſros; 
dict. F. 2, Astoallthe Species and Puniſhments of this Crime, vid. nevel. 
142. de his q#i Eunuchos faciunt, & novel: leonis 60. See alſo Cover: init. prin. 

par. relect. de homicid.N. 6. wherehe adduces many Texts and Reaſons to __ 
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Of Mutilation and Demembration, © 17 
that it was unlawfull for any man /cipſaum raitrare pretextu Religionir, vel 
volenter id pati' ab aliis fibi fieri, And therefore Erſ-bins is juſtly reprov- 
able for defending Origin upon, that account. The common Reaſon is, 
that wemo membrorum ſuorum eit Dowinus. l. 17. ad tegem Aquiliam. whether 
this Crime may be puniſhed pens talionis will occur to beſpoke of afterwards, 

ppon the Queſtion, how far the Law of Retaliationis yet it Force. 
Twelvthly, I come now to ſpeak of the Hand, which in a large Senſe is ta- 


ken for the whole Arme, but more particularly for that qui cubito anneFitnr 


and 1. includes, the Carpss or Wreſt, or firſt part of the Palm of the Hand ; or 
that part ofthe Arme, which is betwixt the lowermoſt part of the Cubic and 
the Hand, and conſiſts of eight {mall Bones, with which the Cubir 5s 
joyned tothe Hand : 2. It includes the Metacerpus or Meta arpinar, of 
back of the Hand, made of four oblong little Bones, which expand the Palm 
of the Hand, called poitbrachialie” 3. it includes the Djgzt; or Fingers 
joyned to the M-tacarpr.; the outmoſt Bounds whereof are called Metachons 
dyl;-It is called a Member- Novel. 134. cap. 13. 

We need not infiſt to prove that the Hand thus compoſed is a Memberin 
the proper ſenſe, and that it has a diſtin Operation, this 1s not only confeſſed 
by all, butto the end that 4mputation of the Hand may be the moreabhor'd 
and ſeverely puniſhed, the Doors of Law and Medicine have condeicended 
on it's ſeveral Ules. viz. - By the Hand one defendes himfelt from 
the Cruelty of Man ard Beaſt; by ir he rules and commands Beaſts'to 
be ſubject to him,even ſuch as are of the wildeſt Nature; it ferves to many uſes 
for his Body; and is uſeful to the very Beaſts that ſerve him; and being 
ſtretched foreward it ſupplies the want of the Eyes, by preventing of ſeveral 
Dangers; and by figns, it many timesſupplies the wantofthe Tongue. Theſe 
are colle&ted out of ( el. Rodig. lib. 4. le. antiq. Cap. 3. Galen. lib. 1. de 
uſu partiwm cap. 3- & lib. 11. Ariit. 4. de part. anim. Cap. 10. Cicer. lib. 2; 
de nat. Deor. Fortunat. Fidel. lib. 2. relat. med. $- 4. _ I. Therefore the 
Juſtices have always found Demembration to be incurred by the cutting off of 
the Hand, and Mutilation by the hurting thereof to that Degree that it became 
uſeleſs. 5. May 1605. Skirven againſt Forreſter, formurilating him of the 
Hand. 26. Nov. 1613. John Hunter Taylor againſt Me»zjies of Caftlehill, who 
came in the Kings Will, and was fyn'd in too. lib. Scots. and 30. Fuly 1614. 
Donaldſon againſt Lorimer. And 10. July 1635. Thomſon and her Spouſe 
again(t GiBeſpie,T homſon and others.Thelike 24. July 1635. Fletcher of Benſhaw 
againſt Ramſay, Lin41(ay 2nd Lord Spyney,for Murilating him of the Left-hand:; 
I ſhould not need to cite Deciſions in (o cleaxr aMatter,were it nottheCuſtome. 

Thirteenthly, There is as | ctle Doubr. that the Leg is a proper Member, and 
that ithas its diſtin& uſe profitable to the Body, and which can be beſt jud- 
ged by ſuch as want it. We have the following Deciſions. viz. 6: June 
1627. Lefly againſt Harvie for Mutilating his left Leg.' 20. Fuly 1627. Pa- 
terſon againſt Wordie for Mutelating his right Leg. And in the foreſaid caſe, 
3. Novem. 1621. Williamſon againſt Paton for ſhortning one of his Legs by 
wounding thereof. and thelike wag purſued 28. July 1647. Forbes of Lefly 
againſt the Laird of Pitfoddels for mutilating one of his Legs by the Shot of a 
Piſtol 5 in which pena talionis was lybelled, but it came ts no Deciſion :* 
As alſo 11. March 1631. above-cited, Crawford againſt Scot ; where the Juſti- 
ces ſuſtained Mutilation for Scots breaking of Crawfurds Leg in Wreſtling,and 
remitted it to the knowledge of an Afhſe, whereby he was convidted and fin- 
edin 250. Merks. Thelike 19. March 1690. Reli& andChildren of F:ntor 
againſt Montgomery for breaking of Featons Leg; where the Lords Commiſſio- 
ners of Juſticiary found the Lybel, e* — upon Preſumptions, relevant 

to 
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to infer an Arbitraty puniſhment, and fyned him in 2500. Merks. This caſe 
is as plain as that of the Hand, and therefore Deciſions are only cited for 
Cuſtome. 

Fourteentbly, The greateſt Difficulty is about the Fingers and Toes, whether 
they are Members per /e, or only parts of the Hands and Feet. The D D.are 
divided in their Opinions 3 moſt of them are for the Negative, but ſome 
are forthe Affirmative. Others diſtinguiſh betwixt the cutting off or My- 
rilating the whole, and a part only. 

53 For the Negative ſimply,viz.That the Fingers are no Members, we have theſe 

Lawyers Bartolws ad 1.14. ff.de flatu.& in 1.2.de pub.jud. N.13.Where he ſays 
exprelly digitus non eit membrum, ſed pars Membri, and if there were a Sta- 
tute ordaining Amputation ofa Member to be puniſhed lege talionis, it would 
not pn, 4 to the Amputation ofa Finger. And Baldus in did. leg:lays, 
digitus non eft membrum ſed pars officialis membri, and that, aliud eſt divide- 
rerem in membra, O alind in fruits, & fic amputans digitum non dicitgy 
amputare membrum 3 and again, Digitus eſt tantum membrum in diminutivogon 
membrum proprie & principaliter, quia non eſt al:quota pars corporis ſed ali- 
quanta particula reſpetu cnalitatis, and comparesittoa Tree of the Roof and 
a ſtone in the Wall of a Houſe, which are but parts of the Roof ard Wall, 
and not Members of the Houſe. And with theſe agree Decius in l. /; fugitiv; 
C. de ſervis fugit N. 26. Julius Clarus. Farin. frag. crim. part. 2. N. 587. 
Pannormitan. in Cap. Cum illorum. 32. de ſent. excommunic. As allo 
Comarr. part. 3. rele@. in clement. Sifurioſus de Homicid. N. 8. werſ. incip. 
tertio.'Where he cites not only Bartel. & Bald. but Feliv. Anton. R.Chaſſa- 
ens and others. With them likewiſe agree Cabal. 4:8. cent. 3. reſol. 236. 
\N. 11. 110. and 118. Where beſides theſe above: cited, he cites Cypol. Ar- 
gel. Caſtr. Auguſt. &c. But although Caballus d:iF: caf. 236. has affir- 
med that digitus non eft membrum, yet in eod. caſ. N. 109. 110. 111. & 
ſeqgq. he is forced to grant that if the hand bedebilitared [ meaning Mutilated] 
by Percuſſion of 2 Finger, one,two or three:that then perc#ſſor tenetur de mem- 
bro d:bilitato; and favs, be has often ſeen it ſo decided, and that he him- 
ſe!fhath frequently decided ſo. Among the Phyſicians we find the above- 
cited Zacch. did. lib. 5. tit. 3. qu. 7. N. 12. and the foreſaid Fortunat. fi- 
del. derelat. med. bb. 2. F. 5. Cap. 2. alſo for the Negitive. 

&4 Suarez. dif diſp.44.de cenſ. Se. 2. N.6. to eſtabliſh a Rule for judging 
irregularity,ſermsto agree with the former D D. for there he ſays Cui altera 
munus deeſt d:citur ſimpliciter mutilatus.Whereas,incap.2. de clerico grot.preſ- 
byter,cui media palma manus cum duobus digitis abſciſſa fuerat, non dicitur trun- 
catus membro, ſed accepiſſe membri debilitatew & deformitatem; ergo proprie 
membrum ſolum ff tota manus. 

«« Butone the other ſide, there want not learned men, who affirme the Fin- 
ger to be a Member, as Cajetar. 2. 2. qu. 65. art. 1. and Sot. lib. 5. de juſtitia 
9-2 4.1 .& to prove it ſay,that iris not neceſſary tothe Efſence of a Memwber,in 
order to Mytilation | meaning Demembration ], and irregulatity, that it ex- 
erce a diſtin& Office and Adtion ; but it's ſufficient that it co-operat with a 
principal Member, and be aſſiſtant to it in its proper Ations ; and ſubſume, 
that a Finger, although it cannot operat by it ſelf without concourſe of the 
Hand, yet often it has ſomething proper to it in the Aion of the Hard, as 
in playing on a muſical Inſtrument, in Writing, and the like And if it 
were otherwilſe,then.one Man ſhould not be irregular, by cutting off anothers 
Finger, which is falſe, becauſe by ſo doing, he much diminiſhes the in- 
tegrity of the Body 5 And Cajetaz. further ſays, that every organical Part 
which makes up the integral Body, is a Member in Order to Matlation; and 


Fingers are ſuch organical parts. Moreover,he ſays, all that is faid of _ 
ers 
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bers agree very well with partsgf principal-Members; and that there is no 
repugnancy between being a Member and the part of a Member, [ meaning in 
order to D-membration. | And that the Gloſriin Cionm illorums, 32.de ſent. ex- 
com. verb, Mutilationem membri;\nfinuats the ſame, ſaying in the like caſe, we 
muſt not diſtinguiſh betweena Member and a Member. 56 
Suarez. dif. diſp; N. 8. having related the Opinions of Cajetay. and Soto, 
ſtepsin as a Reconciler, and approves their Opimon, in ſofar as concerns irre- 
gularity, and ſays,that the Phylicah Queſtion, viz.what is a Member? and the 
Juridical, what is to be underſtood by a Member in penal Laws > do not at 
all concern the Caſe of Irregularity, which: contents it ſelfe with a ſimple Myti- 
lation, though it be not the Matilation of a Member in the proper ſenſe accord- 
ing to the forecited Clementine,and then affirms Matiletion{ meaning Demem- 
bration | ſimply taken, 18 committed , when a principal Member is 
remarkably diminiſhed , albeit not totally preſcinded according to 
the Notion and Propriety ,of the Latine Word : and if at any time 
'the Canons makes mention. of a Member; they always intimate that 
any Diminution isſufficient ;; and for this cites, Cap. 4d? cleric. pugnantcin 
duel. Thi vel Membrorum diminutio. And Felin.incap. cum iflorum de ſentent. 
excom..  N. 2. Farther the ſame Suarez. N. 9. Ibid. in med. diſtinguiſhes, arid 
ſays thatAbiciſſion ofone Finger is not commonly ſuſtained (ufficient,which,ſays 
he, is true if it be one of the two leaſt Fingers 3 but if any other Finger be cut 
off, it is a ſufficient Diminution, at leaſt doubrtull | 
The Reaſon why I have inſiſted ſo long on. thisQueſtion, A» digitus fit Mem- 57 
brum? is, becaule I find it often debated inthecriminal Regiſtersnpon the Autho- | 
rity of the DD. And now having ſhown their Opinions; come to our Deciſions 
on this Point: viz. a Lybel of Dewembration was ſuſtained for cutting off the 
Thumb of the left hand & three Fingers 3. Nov. 1620.Alanſon againſt Stewart. 
Mutilation was alſo ſuſtained when committed on the two foremoſt or firſtand- 
ſecond Fingers; 15. July 1642. Laurence Cheyne Brother to Wallie againſt Monat 
and Neivings. And for mutilating of three Fingers; 5. Novem. 1618. Da!. 
gl:ſh againft Walter Scot. And again a Lybel of Demembration was (u{tained 
tor Amputation of three Fzngersof the left hand; 14. September 1610. Mont- 
gomery again(t Henderſon. And for the Amputation of two Fingers; 17. Dec. 
1623. Boyne againſt Hately.And for the Amputation of two Firgers of the left 
Hand, 19. Novem. 1647. Inglis of Craigmakerran againſt Martine. And 
for the Amputation of the [hyab of the left hand 18. and 27. of Jane 1605 
Broun againſt Jobnſtoun. and 12 of January 1642. Tailor againſt Norie. and 
15. July 1642. foreſaid,Mr. Patrick Cheyne of Wallie againſt Mowat and New- 
ings. For Amputation of the Finger next the lirtle Finger commonly called 
the Ring-Finger or Annularisc, 8. March 1605. Fowler againſt Lermont. For 
Amputation of the Little-Finger of the Right-Hand, 27. Feb. 1618. by bite- 
ng it off with his Teeth; Thomſon againſt Miln z which is a greater length 
than Suarez. allowes, whoexpreſly excepts the Little Finger, and lays that the 
Crimeof Demwembration is not committed by the Amputation thereot; vid. »#4e 
56. ſupra. In five of theſe Deciſions, viz. ALanſon againſt Stewart, Montgomery 
againſt Hexderſon 3 Dalgleiſh againſt Scot z Jnglis againſt Martin 3 and - 
Boyne again(t Hately ; The Defence that Digitss non eſt Membrum was pro- 
n'd and repe]l*d, notwithſtanding of the Authority of Bartolss, Baldxr, 
Elin Clarxs and others, was urged ; and the Reaſon of the repelling was in 
reſpe&of dayly Praftice : Sothat there remains no more doubt, with us, on 
that Queſtion, whether the Finger be a Member in the proper ſenſe, or not. 
-+LE2] And 
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And certainly, the Deciſions are very juſt and reaſonable ; ' Becauſe the 
Hand diſcharges no Operation but by the Fingers; Further, it the Fingers beſe. 
parated from it, it isof little or nouſe : And if the F:»gers be diſtinaly con- 
ſidered, it will be found that each of them has it's own uſe. For, in the 
Thumb lyes the Strength of the whole Hand, and therefore is called Pollex, 
quia eque pollet omnibus digitisz alſo #71x%, becaule t 1Splaced againſtthe 0- 
ther Fingers, as if it were a ſecond Hand; and is ſometimes called, parva ma. 
ms; by it we Write, Paint, @c. and it bath the chief uſe almoſt in all Acti- 
cns: And it the Polex or Thumb, with the Index or Forefinger, be both cut 
oft, the whole hand is almoſt loſt; for the three Remaining, viz. Medixr, 
annularis E* minimwr, .do rather CO-OPerat with the Pol{ex and Index, than 
work by themſelves, torof themſelves they can do little to purpoſe, excepr 
in playing on Muſical Inftruments; their ſeveral uſes, are beſt known 
by a mans Imployment; and according to that, the Judge ſhould conſider 
the Puniſhment: as we ſhall prove afterwards. | 

The Confideration of the Uſe of the Fingers to the Hand, hath mov'd 
ſome of the D D. ( who deny them to be diſtindt Members, yer 
to acknowledge that M-tilation and Demembration may be committed upon 
them. but then when the Fingers are preſcinded or mutilated, they think it 
ſhould be ſaid the Hand is demembred or mutilated : and not the 
Fingers, which, ſay they, are but Inſtruments of the Hand co-operating with 
it; and this ſecmsto be the Meaning of Swaret. dif. diſp. ſeF. 2. N.g. And 
are the evpreſs words of Fortunat.Fid:lib. 2:relat: med: ſet. 5: c:2. Mutilam par- 
ticulam(inquit)1uncapare ſolet Galenus,nnon que jam eft abſciſſa, ſed que jam ſuper- 
eft imperfeGÞa. de morb: canſ. 8. where hecites Galens own words, nems an 
bigit quedejus quod ſupereſt partiseſt egritudo. and ſo the whole Difbculty is 
reſolved ina Queſtion about a Form of Speaking, whether, when the Fingers 
are cur off. it be more proper to ſay the Fingers are demembred, or the Hand 
is demembred of tte Fingers. 

It's a wonder why the DD. ſhovld make ſo much work about this Queſtion, 
when as the Laws rhey found on, give little, or noground, for their Opinion. 
For, aSto /: 14: ff: de Statu. The Scope of it, according to Corefrus, is 
notro determine what is a Member, and what not, but to regulat Succeſſion 
ab inteſtato, and to exclude from that Succeſſion all Monſters and prodigious 
Births. qui contra /ormam humani generis converſo more procreantur 5 28 when 
a Woman brought furth a Calf or Monſter with two Heads, whereof many 
were brought torth at that time, among the Rewans. As to theſe Paxlns the 
Authorof the Law determines, they ſhould not be numbered among Chil- 
dren : But if the Birth was not monſtrous, ſed tantum wembrorum bum ans- 
rum officia ampliavit ;, ex«gr. had ſix Fingers; ſuch a Birth might be numbered 
among Children. and have the benefit of Succeſſion : And therefore the ſaid 
Text. 3s its explaned, affoords no ground for proving that Digitus nor eff 
11 -mbrum. And 1. 2. f.de pub. jud. and L. fſervi. Cod. deſervis fugit. ſpeak 
not one werd of Members. And the truth is, the matter of Canonical irregu- 
Lirity occaſioned the moſt partof the Debate. 

Having (aid ſo much upon the digiti manus, or Fingers, becauſe we find it 
often debated in the Criminal Regiſters z it remains now that we ſpeak 
ſomething of the digiti prdrs or Toes ; As to which we have no Deciſions in 
theſe Regiſters, but yet there isthe ſame Realon to conclude, that the Crimes 
of Mutilation and Demembration may be inferred, when the like Vi- 
olence is committed on thew, that ſerves to conſtitute theſe Crimes as to the 
F ingers,becavſe they are alſo of great uſe ; for if they be cut off,a man can nei- 


ther ſtand nor walk, as before, though he may in ſome meaſure do both ; 
nor 
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nor to put his Body in ſuch a Poſture, as to be able to defend him- 
ſelf againſt the Afſlaults of his Enemies; nor to make his eſcape, when like 
to be overpowered. If only one Toe be cut off the inconveniency is not fo 
great aS ariſes to the Hand, by the lois of a Finger 3 yet the Foot hath a great 
loſs by the want of the Grear-Toe, and the Damnage more than in the loſs 
of any other ; and next to that, is the Damnage ot the Toe next to it 3 and 
ſo in order, both as to Fingers and Toes 5 bur (till the loſs of Fingers is e- 
ſteemed greater, becaule they performe moe Adions,and the hand is ſonoble 
a Member that when a Member is ſimply ſpoke of ; the Hard is underſtood. 
Zacch. Queit. medico-legal. lib:5: tit.3.q. 6.N.5. and the Authors there cited by 
him. 

And yetif we may give credit to the Authors cited by Zacch. difF.q. 6. N. 9. ,. 
wel find that ſome men, born without Hands, have performed the like 
Adtions wich the T ves, as the Hand is inuſe todo. He cites Alex. Benedi@#. 
Paree, the famous French Chirurgeon, and divers others 3 making mention of 
perſons, who Ate,Drank, played at Cards and other Games with their Toes; 
and of one that Stole, Rob'd, murdered with chem, and ſuffered Death for 
ſo doing z and of a Woman thatcut Cloath, Span, Sewed, &«., Lacch. ſays, 
anno 1624. he ſaw Petrus Lucernenſic who wanting his Armes played on all 
muſical Inſtroments with his Toes 3 and a Woman who anno 1627. perfor- 
med the like Actions. If any defire to pleaſe himſelf with Examples of this 
Nature, he may peruſe Carden. de ſubtil. &- lib. 12. de variet. cap. 62. asallo 
Schenckii. Hift. memorab. Monſtrorum: and Vanely in his wonders of the little 
world. tib. 1. cap: 1c. N. 3. & 6.We only mention theſe to this end.toſhow 
that ifſuch perſons ſhould exift among us and be wetilated or Demembred 
of Feet or Toes, the Crimes would deſerve equal puniſhment as in the caſe of 
Handsor Fingers becauſe the prejudice is equal,except as to Deformity,which 
is more viſible in the hands. 

Irs queſtioned ameng the DD. if Preciſion of a withred Member infers the 
Crime and Puniſhment of Demembration > Suarez: de cenſur. diſp. 44. Sc. 
2. N. 11- werſ. Reſpondeo alind efſe. & verſu. ideogue ji alter poitea. And 
Farin. Fragm. Crim. part. 2. N. $97. handle the (ame point ( asto Irre- 
gularity ) and conclude that he that  detruncats a with1ed Member from his 
Neighbours Body, becomes no more Irregular by ſo doing, than if he had cut 
off the Member of a dead man;becauſe the Member wanted Lifein the one cale 
as well as the other; but if the Member cur offhad been a living ( though a 
weak & wounded Member,the Detrancator(lay they ) had becomel-reg»lar;but 
notwithſtanding of what they conclude as to rregslarity ( the cauſes whereof 
they labour to retrench, as Ihave ſaid ) yet ſucha Detruncation infersthe Crime 
and puniſhment of Dewembration, when the Queſtion is concerning Puniſh- 
ment, andnot Irregularity, and this is the expreſs Opinion. of Cabalrs, reſol. 
crime. cent. 3. Caſ. 232. N: 77. & 78. where he affirmes, that albeit a Meme- 
ber wane life, yet ſo long 28 it adheres tothe Body, it's ſtill a Member 5 as a 
withred Tree is alwaysa Tree, ſolong as it ſtands on the Root 5 but after ſe- 
paration it's not called 2 Tree, but Wood : And for this he cites Angel. Sati- 
cet. Falgoſ. and Cepol. To this add, that if a MalefaCtor be ſentenced to have a 
Handcut off ;definitely, it is always underſtood of his whithred bard,it he have 
one : per Authent. ſed novo jure. C. de ſerv. fugit. &- ibj gloſs. 2. in adit. 
which could not be. if it were no Hezd. Thisis alſo concluded by the taidCabel. 
dif.ceſ. N. 52. Jul: Clarus invra@. F. fin. q: 69. N. 4. Capel. in dif. Au- 
thent. N. 24. Carpz. pre. Crim. p. 1. - 40. N. 43: anddivers others. 

The next Queſtion is, if a man may be puniſhed as a Demembrator, who 6 
cutsoffa Member of a dead mans Ci ook deſign to diſgrace it > Farin: ** 
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Farin. lo:. ſaprecit. N. 559. fays it infers no Iraegularity ;, fo ſays Coverrvy. 
in Clem. 8 furioſws. p-2.imprin. N.1. de homicid. becauſe the Member be- 
ing dead, is no Member, or, rather, I ſay, becauſethe ſeparated Member was 
not cut off a living Body,as inthe caſe immediatly preceeding. Majol. (cited 
by Farir. N. 600. ibid. ) and ſome others affirme the contrary, becaule if 
the perſon had been alive, the Delinquents malice would have led him to do 
the ſame ; and volwntas non aus, ſpeFandea eſt. |. 1. F. 3. ff.de ficer. Yet 
for all thatI think the Crime of Demembration cannot be hence interr'd feing 
Homicide could not be inferred by a wound in the Heart, which would 
have killed him had he been alive. vid: Suarez. de cenſ. diſp. 44+ Se. 
2.N 3. ad fin. werſc atque ita & N. 4-Farin. Ibco citat. N. 601. 

The uſe of all this Diſcourſe, concerning proper and improper M-mbers, is 
for underſtanding general Statwtes concerning Members, without mentioning 
whether they are proper or Improper ; For Example, if a Law or Statute 
Ordain, that one who-ents off, Mutilats or Debilitats a Member, ſhall be puni- 
ſhed : that will not reach him, who cuts off, Mutilats, or Debilitats an i»v- 
proper Member. Cabal. diF.Cent. 3.caſ.236. N.16.17 ; unleſs ſays he, the con- 
trary appear from the mind of the Statute, as if it run againſt him, who 
cuts off or debilitats ANY Member; in that caſe, ſays he, it would compre- 
hend improper Members ; becauſe the Relative ANT, or ALIZOUO0D is gene- 
ral : and for this he cites Bald. Flgos. Cafitr.Cepol. Angel. Avguif. And the 
like is afferted by Bartolus, ad l. non ſunt liberi. 14. ff: de Statu. viz. That 
if there werea Law ordaining him that cutts off «a Member ; to be puniſhed 
peri talionis ; it would not reach him who cuts off an i»yproper Member ; and 
Pannormiten. C. cam illorum. 3). de ſeni: excommun. tollowesBartolus:and 
it doth not alter the caſe, whether the puniſhment appointed by the Srarste, 
be Corporal, or arbitrary : the thing remarkable being only the generality of 
the Word Member. 

All J#dges competent in Homicide, arelikewiſe competent in the Crimes of 
Mautiletion and Demembration,and therefore not only are the Juitices compe- 
tent, but likewiſe Bail/ies of Regalities, Stewarts of Stewartries, and the Com- 
miſſiontrs of the Borders. But ſometimes where the Purſuit was firſt com - 
menced betore the Juices, they have refuſed to allow Repledgdatiov, as in 
the forecited caſe, 15. July 1642. Chynie of Wale againſt Mowat and Nevings, 
where the Juſtices did not allow Sir William Dick Stuart of Orkney ( the 
place where they dwelt) to repledge, but recommended tahim to agree the 
parties, and becauſe he did not agree them, the Juices judged the Cauſe 
ut ſupra. The Juſtices allowe the Commiſſioners of the Bordersto repledge; 
and fo 11 June 1612. Lord Cranifor tepledged Rutherford purſued by Weir, 
for mutilating him of the foremoſt Finger of his left Hand; and yet the Ju- 
Fices -y not admit of that Repledgiatios till they had adviſed withthePrivy 
Council. 

Bar ons of Baronry are not competent Judges of Mutilation and Demembrati- 
0; and therefore there being a Purſuit moved before the Juſtices, 10. July 
1635. Thomſon againſt Gilleſpie and others, for mutilating her of her right 
Hand, when ſhe came to rid them; and they craving to be abſolved, becauſe 
the Laird of Kilhead, as Beron Baillie to the Lord Drumlanrig, had judged 
the Caule; The JuiZices repelled the ſame, and remitted the Pannals ro the 
knowledge of an Afﬀize. Neither is the Privy Conncil Judge to theſe Crimes, 
more than to Merder ; And hence it followeth, that if he who is guilty 
ſhould be conveened before the Privy Council, to be puniſhed for that Crime 
aS a Ryot ; their Sentence would not hinder the J#ftices to judge it over a- 
gain under the head of Mariletion and Demembration. 27. June 1605. John- 
fonegainſt Brown, and 9.and 11, January 1628. Mcmurren againſt Hamil- 


tors 
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ton, where thecale of Jobriton againſt Maxwel of Grubtoun Anno 1605. 
for aſſaulting the Houle of Newbie, was cited ; but the Juſtices only continued 
the Dyet, becauſe Haw/ton the Pannel, was lick. 


But though the Privy Council cannot decide caſes of Mmtilation and De- 68 


membration ; yet they can precognolce and diſcharge the Juſtices to proceed; 
for this they can do in Howicide which is the greater Crime, and there needs 
no Proof of this, becaule it's dayly praftiſed. 

There are ſome Centions to be oblcrved in forming a Libel of Mutilation ;, 59 
as firſt, Albeit it deſufficientin the cale of Homicide, to libel that the Defunct 
was killed, ex: gr. on the firſt day of Jennary 1698. or on one or other of the 
daysof the ſaid Month, or Months of the faid year, yet in a Libel of Myti- 
lation, the Day muſt be preciſely condeicended on, or declared at the Bar, 
which is equivalent. 10- Jarwary 1640. Ker againſt Hahburtor ; and the al- 
ternative [ upon one or other of the Daysof the ſaid Month, or Months of 
the {aid Year ] will notbe ſufficient; becauſe the Purſuer cannot inſiſt with- 
in Year and Day after the committing of the Crime ; in reſped& the Lawallows 
= time, to expect recovery of the Wound 3 as we ſhall prove in the firſt 

cle 7Ces 

+ me It will be convenient that in a Libelof Mutilation, ex: er. of the 
Eje, the true matter of Fact by which the Sight was taken away be condeſcen- 
ded on, ando in the forelaid Attion 28. July 1643. Logie againſt Howiſor, 
the Libel bears, that the Eze was mutilated by a Stroke with a Tree on the 
Head; which brought a Defluftion on the Eye, and occafioned a Blindneſs. 
If the Libel be (o formed, ir will the better quadrat with the Probation, and 
prevent all Cavillation, which may occur by reaſon of Difference that may 
happen between the Tenor of the Libeland Probation. I lay it will prevent 
Cavillationz but I ſay not, that a Libe/ without this Condelcendence will be 
rejeted asirrelevant;for the contrary was found. 19 Nov. 1647, Lrglis of Craig- 
makerren againſt Martin 5, where the Juſtices found a Libel of 
Mutilation relevant without ſuch a condeſcendence, notwithſtanding it was 
urg'd that Mutilation falls no otherwiſe under the external ſenſe, bur by ver- 
tue of the Inciſions or other Hurts from which it's inferred. Butthere will be 
greater difficulty in a Libel of Demembration, ex.gr. of a Leg; which was 
not cut off by the ſtroke or wound, but wascruſhed to that Degree, that the 
Chirnrgeon wasneceſlitated to cutit offzforif the true matter of Fat be not libel- 
led ; but, in place thereof, it be ſaid, that the Pannel cut off the Leg ; then 
thePannel will ſimply deny the Lybe/,and conſent it be found relevant.,as con- 
ceived 3 and then when the Witneſſes come to beexamined, a Debate will a- 
riſe upon the Interrogatories, for either they mult be agreeable to'the Lybe/, or 
to the Matter of Fai : If to the Lybel, viz. whither they knew, that the 
Pannel cut off the Leg ? they will depone negative ; and if to the Matter o 
Fa&, viz. if the Chirureeon cut it off, then it will be objected, that the In- 
terrogatories are diſconforme tothe Lybel 5 and ought to be rejected; becauſe 
the Lybel is found relevant as conceived 3 bearing that the Pazze/curt off the 
Leg 3 whereas it the true Matter of Fatt had been lybelled, viz. that the Chz- 
rurgeon Cut it off; the Pannel would have alledgd and prov'd, that the 
Chirurgeow did it ex mal» regimine : Ot which Defence he had no 
uſe as theLydel was conceived:and ſo the Pannel being by the Conception of the 
Lybel depriv'd of that Defence, the Witneſſes can only be ex:mined upon the 
preciſe terms ofthe Lybel. And ſuppoſe the J#ſtices do ſuſtain the Interroga- 
tories 23 they agree to the matter of Fad, viz. that the Parnel cruſhed the 
Leg and the ( hirngeop cut it off, yet it may be after much Altercation,which 
may be preveen'd by lybelling the true matter of F a(t. 

[ F2 ] Thirdly 
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Thirdly ; It willnot be improper ina Lybel of Mstilation, to ſay, that 
the Member wasnot only rendered uſeleſs at the rimeby the Hurt it receav'd, 
but that it remains (till uſeleſs,never having recover'd: juſt asina Lybel of ReauFi- 
on ofa Bond or other deed granted on death bed,its ulual to ſay,that theDefun& 
dyed of the Sicknels and never went to Kirkor Mercat after he granted the 


* Bond; for by this negative ( which proves it ſelf ) the burden of proving the 


70 
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Contrary, ( viz. that the Memher did recover its ſtrength ) is devolved on 
the Pannel. | 

Fourthly,If either Mutilation or Demembration beſo ſecretly committed that 
no Witneſs ſawit, and the Probation be only by Preſumptions,it will be very 
convenient to condeicend upon the Preſumptions, in the Lybel, that the Juſti- 
ces may give Interloquitor upon the Relevancie of them, and leave nothing 
to the Afſize but to cognoſce upon the Fact of thoſe Preſamptions, becaule it is 
hard in many caſes to judge upon the relevancy of Preſumptions. This Cauti- 
on was pradtiſed in the Lybel of Demembration at the inſtance of the Relic & 
Children of Williams Fenton againſt Montgomery, upon which the Lords C om- 
milſioners of Juiticiary gavetheir Interloquitor, dated 19. March 1690. finds 
ing the Preſ»ptions relevant tointer an arbitrary Puniſhment, and remiited 
theſame [_ id eſt, the matter of Fact of the Preſumptions | to the Knowledge of 
an Aſſize, whereas if the Preſumptions had not been Ilybelled, but had been 
firſt a:\duced before the Aſſize, it's a thouſand to one if they had not givena 
Verdi, finding rhe Lybel not proved, becauſe it concluded pain of death,on 
the account that the breaking of Fertons Leg was the cauſe of his death 5 which 
theChirurecons would not depone. I find a Libel of Howicid, 12. April. 16 37. 
had been formed after the ſame manner; at the inſtance of the Kings Advocat 
againſt Mcmeth, for murdering a poor Chapman upon the Hill of Corftorphine 
where no witneſies were preſent and no other probation but preſumptive. 

Fifthly. there are ſome, both Divines and Lawyers who think it convenient in 
a Lybel of atrocious Demembration to conclude that the puniſhmentof Retali- 
ation may be corporaly inflicted on the Pannel, ( as was donein the forefaid 
Purſuit, Forbes of Leſlie againſt Pitfoddels) ro this end, that if either the 
Pannel be ſolvent, yet unwilling to pay what the Judge ſhall think fit to mo- 
difie by way of Aﬀyrhment : Orif he be vilis perſone, or indigent: corpo- 
ral puniſhm:nt may be inflifted 3 In which Jaſt caſe the Lawyers ſay that 
Parpertas facit prnam pecuniariam commutari in perſonalem. Caball. difJ. caf. 
236. N. 43. & 45. and this Cantela doth likeways anſwer to the defign of 
cap- 1 1. ſtat. Rob. 2. 

I come now to the Defencesz ſome whereof are D;l[atory aud ſerve only 
to continue or delay the Dyet; othersare peremptory which elide the Lybel. Of 
the firſt kind are theſe. 

1. It's a good Detence againſt a Lybel of Mutilation that yearand day is 
not elapſd, fince the Time lybelled of committing theCrime,this the P_ 
will ſuſtain and continuethe Dyet till Year and Day elapſe, becauſe by our 
Cuſtom, as aforeſaid, ſo much time 1s allowed to expe recovery. $0 they 
found 17. Decem. 1624. Boyne againſt Hately and 10. January 1640. Ker 
againſt Halyburton and Crawmond. It was alſo propon'd 9g. and 11. Jenuery 
1628. Mcmurran againſt Hamilton, and inthe above-cited 3. Auguſt 1647. 
Forbes of Lefly againſt Pitfoddels; but none of theſe two came to a Decifion. 
The replyto this ( if the Day of Committing be condeſcended on ) is ; that 
though the Lybel be raiſed within year and day, yet it's not infiſted on, till 
year and day beelapſed ; or incaſe a certain day be lybelled with an Alterna- 
tive [ of one other of the days of that Moneth or Moneths of the year | 
then the Reply is,that ſuppoſe count be made from the laſt day of that year,it 
will be found to be expired. . 

This 


biceing off her Finger. 


It the Purſuit be both for Mutilation and Demembration, ex. gra. for mu- 73 
tilating two Fingers, and demembring the Hand of other two : the Purſuer 
may pals from the Mutilation, and infiſt within year and day for the De- 
wembration ; as was found in the foreſaid caſe 17. Decem. 1622- Boyne againſt 
Hately, for demembering him of two Fingers and mutilating him of other 


The ſecond Dilatory Defence is, that the Caſe is ſaubweitied : and the Inter- 74 


loquitor in ſuch a Debate is, to continue the Dyet, till the day of the Expira- 
cion/ of the Syubmiſſron 5 which may be either condeſcended on, and inſert in 
the AQ of Continuation 3 or the Juſtices may put the Pannel under Casti- 
on to anſwer on fifteen days warning, in caſe the S#/miſſron take no etteCt; 1 4. 
Fwre 1626. Ord againſt Forbes's 15. June 1629. Paterſon againſt Wordie ; 
and 20. July 1 627. inter eoſdem: Fromthele two dilatory, two peremptory 
Defences tollow. 

The firſt peremptory Defence is, that the mutilated Member is perfeQly reco- 
verad; in ſo far as the Puriuer makes uſe thereof as he did formerly : and it 
will be fit to condeſcend upon the Deeds of Stength, which are the Evidencey 
of Recovery. Ex. gra. againſt a Lybel of murilating of the Hand of theFingers, 
it was found relevant that rhePuriuer had ridden upand down theCountrey,8 
held the Bridle with that Hand and Fingers z and that he cut up Poultrie and 
Geeſe ar theTeble,as he had been in uſe to do ; 15.Dec. 1630.Barclay againſt 
Kemnedyin Mayboll,where the Defence being prov'd, the Aflize clean('d the 
Pannel ; and the Juſtices only fin'd himin an hundred Merks of Expenſes for 
the Cure. The like Defence was ſuſtained in the forelaid Purſuit of Mutila- 
tion, 3. Novem. 1621: Williamſon againſt Marion Paton reſidenter in Leith, 
for Goring the Spondyls of his Back, and mutilating him of his Leg ; in 
which Purſuit the Juſtices found this Defexce relevant to elide the Lybel, that 
the Purſuer, being a young Boy, had in his uſual Recreations with his Com- 
rands, run Raceson the Links of Leith; as he was in uſe to do-before he was 
hurt. Asalio 6. J-ne 1627: Leſly againſt Hervie, for breaking, at leaſt lame- 
ing and mutilating him of his left Leg ; this Alledgiance was found relevapr, 
that the Purluer had walked trom his Houſe many Miles. , | 

This Detence of Recovery, 1s only relevant againſt a Lybel for Mutilation ; 
for, as hath been ſaid, Members once preſcinded tannot be recovered 3; But 
Gaſpar | aliacotins, mn his Chirurgia nova de Narium, Aurinm, Labiorumque de- 
fe&y, pretends to have diſcovered a new Art of repairing Noles per inciſfonene 
cntis ex humero. And Lanfs encus cited by P. Zaechias queſt. mrdico-leg. lib. 
5. tit. 3. 4. 3- N. 3. reports, that ſome had aſſerted that a Noſe,which once 
lay preſcinded in the owners hand, was thereafter reſtored to it's place; bur 
he calls it an impudent Falſhood. Yet Zacchias di#: q. N. 1. and 4. fol- 
lowes Taliacotius; and citzs Paree, and other famous Chirurgeons aflerting the 
ſame, and thinks this may be uſefull to Lawyers, for diſcuſſing caſes of De- 
membration. Burt ſcing thele learned Phyficians do not agree about it, I re- 
mit the caſe to be clafld imterea, que raro &*ex inopinato accidunt ;, Like the 
parts quinquagenerie,in l. ſi major 12. C. de legitime . Hered. and like Sera- 
pie's Birth of five Children 3 in /. utrum. 7. fﬀ. de reb. dub. which laft, AriStotle 
judg'd to be as impoſlible, ut 7» 1. 26. f* od: ſolut. as Lanfrancus did the 
reſtoring of the Noſe 3 and leing. if it exiſt, we cannot expe& expreſs Law to 
decide anent it, (becauſe Laws are only made for things que s! plurimum, &- 
wor que raro eveninnt, l. 3. 4. 5. ﬀ* de legib.). it muſt be then regulated 
( when it happens Jby paritie of Reaſon, with caſes commonly exiſting, ac- 

G ] cording 
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This-Defence, that year and day is not elapſed, takes no place againſt a 72 
Lybel of Demembration ; becauſe where a Member is cut off, recovery is not * 
to be expeQed, as was found, 27. Feb. 1618, Themſon againſt Milr, for 
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_ cording to /: x0: 11: 12. 13-f* cod. And by the ſame Rule, the Judge 


may decide im the Amputation of the Toes of perſons, formerly mentioned, N. 
62. whouſe them inſtead of Fingers. | 7 & *” 

The ſecond peremwptory Detence is, that the caſe being - ſubmitted, the 
Arbiters have decerned, and the Pannel is willing to fulkt, the Decreez, or has 
already done it and obtained a Dj/charge 3 orthat the Parties have ireuſa@Ged 


" and apreed ; this I ſay is relevant 3 for all Injuries, became extinct. by 


Pation or Tranſattion I. ſitibi: 17: F: 1: F þ unus 27: J.pate 4 D: de pad. |: 
non ſolum 11:F: 1: D: de injur: and was ſo found by the Juſtices 14: Pune 1637 
Allardiceagainſt Forbes for mutilateing him of his left Leg. In all theſe 

the Juſtices deſert the Dyer, which is the proper terme of the Sentence proceed- 
ing upon TrerſaFions. : 


78 The Juſtices do oftentimes recommend to the Parties to ſubmit, ſo they did- 


in the foreſaid caſe 15.July 1642.Cheyne of Wallie and his Brother againit Monat 
and Neivings,whereSir William DickStewart of Orkney compearing to repledge, 
the Juſtices recommended to him to agree the parties. Somernnes a judicial 
Submiſſion is made tothe Lords themſelves, as was done 1. Feb. 1650. by 


Mclure and Baxters. | 
Whence obſerve that the Crime of M#ti/ation and Demembration are but 


79 private delida ;whereanent Judgesare not obligd to inquire. di@.F.4. f.de pet#: 


whereas publick Crimes cannot be tranſaGted, hjuris gentinm 7: ©: Y. paviſcar: 
14: init. verſ. Et in ceteris: f. eod:and may be inquired in. 
A third peremptory Defence is, that the King has remitted the Crime, 


80 & ordered an Aſſythment ;8thePannel has found,or is willing to findCaution 


to pay the ſame as ſhall be modified; or thatits already modified& confign'd: 
which Defence,as its uſual againſt Homicide, fo, is expreſlyultained to fit the 
Purſuit of Demembration 17. May 161c. Rob. .Keith againlt Lindſay. 
Fourthly, Diſſrw»lation ( which is a tacit Diſcharge inferred froma friend- 
ly converle and Ads of Kindneſs ) is a good peremptory Defence. F. ult. leſt. 
de injur. I: fi tibi. de liber. canſ. But it muſtevidently appear that there is 
a deſign to paſs from the Purſuit ; and therefore in the forelaid caſe, 12. F«* 
nuary 1642. Taylor againſt Norrie tor mutilating of his Thuwb ; the Juſtices 
found that the Purſuers conſenting to let the Pannel out of Priſon.and drink- 
ing with him, were noſuch Ads of Diſſemulation ; but perhaps there were 
ſome Specialities in the caſe : asthat they converſ*d and drank together for 
reſpe& to the Company ; andthe letting our of Priſon might be in order to 
weet for communing about an Agreement. But abftracting from theſe or the 
likeCircumſtances, friendlyconverſing& drinking together,is aſtrongPreſumpri- 
on of paſſing from theCrime,according to Mathers; Apud Germanos ( ſays he 
difttit.N. 14. )propinatio poculi validiſſumum diſſimulate injsrie argumentum eft. 
Fifthl, res judicate is an uncontroverted Defen ce; the Tryal being be- 
fore the Jei7ices who are the Judges competent : But ( as I ſaid before, N. 
67. ) neither is the Privy Council nor any Barron-Court Judge competent. 
AZ. 6. Parl. 16. Ja. 6. And therefore their Decreets will not ſerve for an 
Abſolvitor; but if the Purſuer paſſes from the Mytilation, and infifts for Blood- 
ing or Wounding only ; res judicata before the Privy Council or an inferi- 
or Court ,is ſufficient ; and if it be the Sheriffs Decreet, and a Reduction of 


_ Itraiſed, and a Reply upon the Reduction ; the Juſtices will continue the 


Proceſs for a time, till the event of the Reduftion be known. So they did, 
19. Nov. 1649. Inglis of Creigmikerranagainſt Martin: 

Sixthly, It's a good Defence that the Privy Council hath precognoſced, 
found the Parnel innocent, and diſcharged the Juſtices ts proceed. This is 
dayly praice and needs no Confirmation ; as was ſaid, N. 68. ſupra. is 

me- 
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- - Sometimes the Counrc:/ remit to the Juſtices to. precognolce, ſo they did 30. 

| July 1634. 1 a Precognition craved by Donaldſon agai Ranels Laricuce 54 
and other three perſons, for demembring him of the Lefe Hand 3 end the 
Juftices not being able to diſcover any thing, becauſe the Fat was done in the 
Night, they remitted it to the Aſſize, who neither would fyle nor cleanſe the 
F annels, whereupon the Juſtices committed Lorimer to Priſon, till they ſhould 
adviſe with the Croveil, and then 16. Novemb. that ſame year, after adviiing 
with the Council, they pronounced Doom, that Lorimer ſhould find Caution 
to ſatisfie Donaldſon as the Comncil had ordained. 

Seventhly, The alledgeance of Self- Defence isrelevant here,as in Homicidez g . 
and theretore as a Man may k4, in defence of his Perſon, his Wife, or ber 
Honour. /. 1.F. 4- f ad. Cornel. de Sicar. ſomuch more may he matilet or 
demember (uch an Invader : As was ſuſtained 27. Jave 1605. Brown againſt 
Jobruſfter, in which caſe Brown was mutilated in aflaulting JobniFons Houte in 
the Night-time, with an Intention to abuſe his Wife; and yet had the con- 
fidence to purſue for the Mutilation 5 whereas if JohbniFor had puriued Brown, 
then certainly Brown had been hanged ; for 20.Feb.1650.William Macrie Soul- 
dier, was convidted and hanged, for invading Colemars Houſe on the like 
wicked Deſign. Alſo a Man may kill or wutilat in defence of his Goods, 
Covarnv.de homicid. rele. 3. ſet. Unic. N.6. where he adducts many Texts 
of Law. As allo a Man may Kil/ or Matilet a Robber in the recovery of 

- Stojen Goods, when he is flying with them. AZ 1co. Perl. 11. Jac. 6. 

If a Man defend himſelf againſt one whois authorized by lawful Autho- gg 
rity to apprehend him, that will not be eſteemed Se/f-Defence, nor will he 
that mutilats in the apprehending be accounted a Mutilator. This was found 
anent the re-taking of a Souldier, who had run away from his Colours,and 
being purlued, drew his Sword and reſiſted, and was mutilated in the Re- 
ſiſtance. 2. Decemb. 1641. Jarden againſt Edmonſion. And juſt fo will it be 
in the caſe of Meſſengers, in their lawful executing of Captions. See our Au- 
thor Tit. 11. of Murder. N. 13. 

Ejghthly,It's a good Defence that the Wound was curable, and that the Ms- 87 
tilation or Demembration was ex malo regimine. This holds in Howicide, 
[ ſee our Author, T3#.11.N. 10. and Farin. de homicid. qu. 127. þ. 3. ] and 
much more in lefler Crimes. But if the Chirurgeon was zeceſſetated to cut 
off the wounded Member, that will not excuſe the Crime of Demembratio: ; 
it being all one to cut off the Member by a Stroke or to neceſlitat the Chirur- 
geon to do itz per Lnihil intereſt 15.f. de ficar. And ſo it was found inthe 
foreſaid Attion 27. Feb. 1618. Thomſon againſt Miln, for biting off her Jit- 
tle Finger.But there may be ſome difference in the forme of lybelling the ove 
or theother ; as, N: 69: /e@: 2: ſupra, 

Ninthly. If more than one be conveen'd for Mutilation or Demembratiov, gg 
as Actors, Airt and Part, all of them may be inſiſted againſt, and it will be 
no good Defencefor any of the Pannels, that there is but ene Wound which 
could only be given by one as principel percuſſor, who ought tobe condeſcen- 
edon, and firſt diſcufled. This was expreſly propon'd for three Defenders, 
and repelled, in reſpe& Airt and Part was libelled, 10. July 1635. Besfee 
Thomſon and her Spouſe againſt Gileſpie, Thomſon and Hill, for mutilating 
her of her right Hand when ſhe came to rid them, they being all fighting to- 

: all three of them wereremitted to the knowledge of an Aſſize. The 
like 24. July 1635. Fletcher of Benſhew againſt Ramſay, Lindſay and the Lord 
Spinie, in which Action the Lord Spinie compear'd and took the Fa& on him 
and alledged that he was fyned by the Baillie of the Regality of St. Andrews, 
and yet it was repelled in reſpe& of Airt and Part. And in the forelaid A&i- 
on 15. Fuly 1642. and 5. Auguſt 1642. Cheinie and his Brother againſt Mowat 
and the two Nezvings for — : all the three Detenders were 
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convidted arid fined in 1coo. /b. to the parties, and two hundred pounds to 
theKing: and 3. Novem. 1620'in the foreſaid Aﬀtion Al/anſor contra Stenert 
and others for demembring himof a Thumb and three Fingers, and giving 
him ſeven bloody wounds; it was alledged for Stewart that one of the De- 
fenders was fugitive and at the Horn, and had thereby taken the Crime on 
himzand /,ſginrixa percuſſus 17.ff:deSicar.was cited, which wasalſorepelled,and 
he' was remitred tothe knowledge of an Inqueſt. The like 6: Jarmary 1662, 
Advocatus contra Bates and others for Slaughter. And yet 10. June 1618, 
Roberiſon againſt Roſs for mutilati g him in his right hand, it being alled- 
ged for K i, the Pannel, that one. was at the Horn for that Crime,and fugitive, 
the Aflize clean('d the Pannel; but the truth is there was no Probation 1a the 
caſe againſtthe Pannel, and a teſtificat was produced under the hands of fam- 
ous Gentelmen laying the Guilt on the Fugitive : See our Author, 77. 17. 
mum: 12. ſpeaking of homicidium in rixa, where many are conjundt 
Actors. 

Tenthly, It has been anciently ſuſtained for a Defence as well in Howicide, 
as in Mutilation and Demembration, that the Party killed or wounded was de- 
nounced Rebel, or, as we call it, at the Hor# at the time for a criminal cauſe. 
This was found inthe Aftion Arno 1610. Ker of Ferneher$? againſt Turnbslls 
and others, and the extraft of the Horning was found probative, and Relaxa- 
tion was ſuſtained by way of reply, to elide the Horning, The ſame was 
at length debated trom the Civil Law, and DD. 20. Nov. 1618. Meldrum a- 
gainſt Meldrum of Eden, butnot decided. And 1s like the Queſtion among 
the D D. If it be lawful to kill Baznitxs or an owtlaw ? whereot he who defires 
to be ſatisfied may conſult Farinecivs prex. crim. q: 103: It ſeems that before 
the year 1612+ a Defencefounded on aNenunciation for a civil Cauſe was a 
ground of Detence, becauſe by the third ACt of the Parliament rhart year, it's 
ſtatuted and declared, that for time coming it ſhould not be lawful for any 
man to kill or murtilate any of the Subjets on the account of their being at the 
Horn for civil cauies, vnder the pain of being puniſhed asMzrdere rs and Mx- 
tilators, with this Declaration, that the ACt ſhould take effe&t þeirefter al/arr- 
erlie which implyes that a Defenceon an Horning for acivil cauſe, was good be- 
fore. Our Author hath fully diſcuſſed this Qxeſtion diF. tit: of murder, N: 


"But before a Pannel at the Horn ( for not finding Caution to compear Y 
taken with Caption and preſented to the Bar will be allowed to propone this 
Detences, he muſt relax. So it was found by the Juſtices 9. May 1605. Skirver 
againſt Forreſter, for mutilating him of the Right Hand ; where this Alled- 
gance that _—_ was Juris natwralis was proponed and repelled : But if 
there beany Nulities in the Horning, the Pannel may propone them; as was 
done in the ſaid caſe. 

Eleventhly, If the pain of Retaliation be expreſly craved in the Libel ( as 
was in the foreſaid caſe. 28. July 1647. Forbes of Leſly, againſt Pirfoddels;, ) 
the Pannel will be forced to debate how far the Law of Retaliation, given to 
the Jews, is obligatory upon other Nations; ſo it was there debated, but not 
decided. This Point I ſhall labour to clear hereafter. 

Leſ#y, It'sa good Defence, that the Purſuer did mutilat or demember him- 
ſelf; this (though contrary to the Libel) was found relevant 12. Jannery 
1642. Taylor againſt Norie ; for mutilating him of his Thumb : againſt which 
the Pannel offered to prove that rhe Purſuer did mutilat his own Thamb 
when he was raſhly drawing his Sword. | 

Theſe are the particular Defen ces, which I find in the Books of Adjournal; 
to which I may add this Gezeral : That whatever Defenceis competent againſt 
Homicide, 1$allo competent againſt Mutilation and Demembretion, mutatis 
ammtandis. 

Now 
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 Nowlcomein order. to ſpeak tothe Probetion' of the Libel and Defences, 94 
which ( in as far as it coincides with Probation in other Crimes)needs not to be 
ſpoken to. I ſhall only mark two things- ... ; 
Firſt, That as in an Adtion of Homicide, it the perlon ſaid to be killed be 95 
produced alive at the Barr; as in the caſe mentioned by Arnexr Robertus rer: 
jur. lib 1:c. 4 (and which wasoncedone in a Purſuit atthe inſtance of aGenle- 
man againſt his Neighbour, for alledged killing of his Shepherd, recorded in 
the Journal Books, but their Names eſcape me ) then it would be very ſuper- 
fluous to prove by Witneſſes, thatthe perſon ſaid to be killed, is alive, becauſe 
the Judge and Inqueſt fee him: Evenſoin a Libel of Dewembration, ex. gr; 
of an Hand, if it appear by ocular inſpettion that the Purſuer have both his 
Hands: as in the caſe of Arſcnins ſaid to be murdered, and demembred of a 
Hand, by Athanaſius, and thereafter for vindication of Athenaſins, brought 
in alive having both his Hands.Socrat: eccl: hiſt: lib. 1.cap:21: and Ruffin: :; 1: 
& p: 17. Ifay in all orany ofthele caſes, the Jadge and Inqueſt can cognoſce 
the matter by its notoriety; juſt ſoit an Haerd.iaid to be mutilated, appear by oc- 
vlarinſpetion,never to havebeen mutilated,or to be perte&tly recovered;theJudge 
&inqueſtneed no further Evidences. So they did 1n the cales 28. July, 1627. Pa- 
terſon againſt Wordie, and 19. Novemb. 1657. Inglis againſt Marti. 

- But 2. It there be any doubt in the caſe; as falls our when the Herd or 96 
Fingers are wounded ; and no mutilation committed, but only pretended to 
be committed ; the Truth in that caſe mult be diſcovered : Either by the Oath 
of Calumny of the Party pretending tobe mutilated; . or, by- Witneſſes who 
ſaw him expreſs Signs of recovery : as was done, N: 76: ſupra: Or, by the 
tryal of $kilful Chyrurgions, who muſt declare their. Opinion upon 
Oath, before the Judge and Inqueſt; and as this is our dayly Practice, (© is 
it the cuſtom of forra:gn Conrts,as, Calallus teſtifies in did. cent. Reſol, 3.caſe. 
236. N. 113. & ſcqq. where he cites Angelus iuſtrafting Judges to adviſe with 
$kilful Phy/eciens and Chirurgions in ambiguous caſes, how far the Member ex: 
gr. the Hand is mutilated or debilitated ( for theſe two are but one and the 
ſame with him } by inciſion of the. Thumb or other Fingers, and to record 
their Opinion or Report, among the As of the Proceſs: And as Cabalus re- 
lates this as the Advice of Angelus, ſohe laysthat he hath ſeen this frequently 
practiſed by Judges, and that he himſelf hag often praQtiſed the ſame 3; and 

articularly that he has ſeen many Reports of skilful Chirwrgeor4 concerning 
Debrlitation or Mutilation of the Hand by Incifionot the Themb,or by Wounds 

iven in the Fingers of the Hand, and ſometimes by Amputation of two 
| Maa tay thattheHarid ceaſed to exerce it's properOffice,and became almoſt un- 
profitable ; and in all theſe caſes, the Delinquents were condemned to. undets 
go the puniſhments impoſed by the Laws and Statutes of the. Place where the 
Crime was committed. , _ | F 

The J»/tices, with us, do never accept of the {fingle Teſtimonies of Phyſici- 
ans and Chirurgeons; but oblige them to depone, or declare upon Oath 1 
notwithſtanding they have often contended, that the Oath de fideli adviini- 
Rratione, they gave attheir Admiſſion was ſufficient for all : ,,So -it was de+ 
cided 20. July 1627. Paterſon againſt Wordie 3 and for the ſame cauſe the 
Juſtices do rejeft Teſtificats ſubſcribed by them, unleſs bearing upon Soxland 
Conſcience. Sothey did 7 Novem.1621. Williamſon againſt Paton ; and 15. 
Decewb. 1630. Barclay againſt Kennedy in Maybol, in which laſt caſe, the 
Teſtificat was ſubſcribed by the Deacon of the Chirurgeons of Edinburgh and 
other two of the Trade. And the like Objeftion was made 12. Jannary 1642. 
againſt a Teſtificat produced by Taylor againſt Norieto prove the Lybe!, not- 
withſtanding it was written by the Clerkof the College of Chirurgeons, and 
ſubſcribed by four of them. Andrthat I") y—_— to the Opinion ofthe __ 
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| of Law and practice of Forraign Confis (What ever be preverided 6 the con- 
traty ) willappeat by the following Cirations6f Lew #id DD. 45 Cruſtns de 
indiciis delictorwmp. 2,C.20N.13. & ſeqy: Maſeard. de freb. v0. 3. convhe. 
1175: N. 40:j4#vN. 50. Bildusoþ Seltttths; |. hac edrfÞabi. 65 Y. his ind 
1:.de ſec: nu. and others Hed by Maſcattder, diff. N. 50. Fariv: vol. deei- 
fron: trim. deciſ. 346: N. 5. 8&N:8. atid Deeiſ. 365. N. 1. attd 5. Yid.etien 
Carpz: Criminal. p, 1. 46. 24. N: 9. ##d jv. 20. N. 48. & ſeqq. and the 
- worn him : As #6 Maithens de fit caps 3: N: 15: liſkeways Gail: 1: 
ob: 1121. N. 3. all of the&th ind proving that their Oxths ſhould 
be taken. This was exprefly ea4fted by a Confiitation of Charles the fifth 
Artic. 149. cited by Carpz. diff. N. $8. #nd decided in Camera impe- 
riali: Mynfyng. cert. 6 obſerv. 34. Vid. diff. Crafinm, loc. citat. N. 19. 
and Bald. inl. 20, C. de fid. inflrument. Arid there ſhonld be at the leaſt 
two of them, if they can be had. Matthers 1bid. 

There are fome caſes whereim _—_— and Chirnreeons ate not obliged 
to ſwear. as 1. If they be afſurned by the Jadge 5 or 2. if they be choſen 
by mutual conſent of Parti&s3 to declate arienc the nature of the Thing 3 no 
more than a thtor Teftementar is obliged to find Caution, and the ſame Rea- 
ſon is for both ; iz. becauſe they ttuft their Faith by chofing them. Myſcard. 
dif. concluſ.'N. 51. Mynſyrg. cent. 5. dif. obſetrv. 34. N, 13. and 14. 
Or, 3: Ifthe Phyſician: or Chirirgeon be appointed by publick Authority, for 
ſuch bufineſs, and {wotn at the beginnihg. My»firg. diff. N. 14. Carpzuqu. 
26. N. 4*. And ſo [underſtand Matthens, ſaying, it's ſufficient they were 
ſworn at their entrie to theit Office. 4:#. N. 17. but withal they ſhould be 
put in mind of their Oath fortherly given. | g 

98 From hence it followes, that the Affizers who ate to judge On a Probation 
wherein ſo many Difficulties occur, upon the Qualities of Wounds and 
Chirurgical Terms, ſhould be rtiore than ordinaty inteligent : otherwiſe they 
who in dubious Cafes incline to abſolve, may probably free the guilty upon 
ſome miſtaken point. This fell out in the foreſaid caſe 8. Jaly 1643. Logie 
dgainft Howifo: for Mutileztion of an Eye : the Patel was by them cleanſ'd 
upon a point that arofe from the Probation 5 viz, that the Purſuer gave ill 
words,& thereby provoked theParme! togive the ſtroke which occaſioned the 
Blindneſs, and yet this was fieither pleaded nor relevant 5 for the Law does 
not allow Compenſation betwixt verbal and rea! Injuries. And Advocats 
who plead theſe cafes, may likeways ſee how neceffar it is for them to ſtudy the 
Q»#ſtiones medico-l:gales, without which it is not poſſible forthem tounder- 
ftand ſore Texts in Laws DU. 12.f; de Staty. And many other Laws in the 
Titles ad leg. Aqiil. &- de Fdil. edi. But weneed not give inſtances, ſeing 
the targe Volume of Panhrs Zaechias frequently above cited, contains hun- 
dredsof Inſtances. And Matthens, dif:lec. thinks it may be uſeful alfo for 
Judges ro underſtand theſe things, that they be not eafily deceived by the Re- 
ports of corrupted Chyrurgions; and in order to this, he lays before them the 

; 18 Aphoriſ: of Hippoc: de'ottintribues lethalibus, ſelf: 6: and the wordsof Cilſus, 
' Bib: 5: cap: 26: as a particulareaſe to be underſtood. * 
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TREATISE 


MUTIL ATION and DEMEMBRATION 
PART. LI. 


WHEREIN the Puniſhments of thele Crimes are handled ; Retali- 
ation, which is the firſt of them, diſtinguiſhed ; and the PraQtice of that 
Species thereof called Pzthagorical or Arithmetical, refuted ; from the Opi- 
nion of Divines and Lawrvers; and even from the Opinion of the Ratlbzes: 
The other Spec#es called Ariitetelical, Analogical or Geometrical, reconcil- 
ed to natural Equity,and to the Law of GOD. The Puniſhment of Ampu- 
tation of « Hand, though in many Caſes prattiſed, yet, rejeted irom being 
the ordinary Puniſhment of theſe Crimes. Arbitrary Puniſhments aſſerted 
in place of both ; and a well regulated Arbitrary Power prov'd to be uſe- 
full and neceſſary to Judges, for augmenting and diminiſhing Puniſhmentes, 
in theſe and in other Crimes, according to Circumſtances attending the 
committing of them. And the Civil Lew, and the Law and Cyſtomes of 
this and other Nations are compared. 


By Sir ALEXANDER SETON of PITMEDDEN Knight Baronet, e+c. 


— 


By way of Appendix to the fore-going Book, writen by the Learned Sir 
GEORGE MACKENZIE of Roſehaygh. 


ARRIUS MENANDER, L.s. f. dere Militari. 

Non omnes Deſertores ſemiliter puniendi ſunt, ſed habetur & ordinis flipendio- 
rum ratio, gradus militie, vel loci, muneris deſerti, &- ante ate vite: ſed 
O* numernus, ſi ſolus, vel cum alters, velcum pluribus deſeruit, alindve quid 
crimen deſertioni adjunxerit. Item temporis, quo in deſertione fuerit, &* eo- 


rum, que poſt geſta fuerint : Sed & ſi fuerit ultro reverſus, non cune neceſſitu- 
ne, non erit ejuſdem ſortis. 


——__— 


ES DINSEEASE 


| Frinted by the Heirs and Succeſſors of Andrew Anderſon, Printer to the King's 
molt Excellent Majeſty, For Mr. Andrew Symon ; and are to be Sold 
by him in the Cowgate, near the Foot of the Horſe-wynd, Anno 
DOM. 1699. 
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PART II. 
Of the Puniſhments of 


MUTIL ATION & DEMEMBRATION, 


Stmmaries, 


99 The DD. inſiſt chiefly on three Puniſhments: Retaliation, Amputation of 
« Hand ; «»d Arbitrary Puniſhment : Ard the Law of this K ingdowms 
Cap. 11. Stat. Rob. 2. declares the Life to be in the Kings Will end re- 
deemable; which may be reckoned as a fourth; © 

x00 Retaliation deſcribed; and its various Names. 

101 The Subje& is, Juridico-theological, equally handledby Divines and Law- 

ers. 

102 The Nature of Retaliation held forth iz ſoxee Concluſions. 

103 Concl. 1. Retaliation inſtituted by God iz his Law, and delivered by Moſes 
to the Jews. : 

104 Concl. 2. The execution of the Law of Retaliation committed tothe Ma- 
giſftrats, and not left to pripat Revenge. 

105 Concl. 3. The Law of Retaliation was tranſmitted from the Jews to the 
Grecians,bst how or in what time is uneertain; ſome aſcribing the Law to 
Rhadamanthuswho wes Moſes ix Mythologie according to Huetius;others 
to Charondas Kirg of the Locrians; The words of their Laws ſet down. 

1x06 Concl. 4. That Retaliation is founded on natural Equity, which conſiſts 
in obſerving Equality betweeri the Crime and Puniſhment ;, proved by five 
Arguments. 

107 Arg. 1. Taker from the conſent of Nations and Laws. 

108 Arg. 2. Taken from the Teitimony of Fathers, Modern Divines and Laws 

gers, aſſerting its natural Equity. 

109 Arg. 3. Taken from various inſtences of providence infliFing Retaliation, 

io Arg. 4. Tekinfrom Gods threatning Retaliation, againſt the Enemies of 
his Church in general, andthe Chaldeans in particulars and alſo againſt 
his own people; = | | 

111 Arg. 5. Taken fromthe threatnings of Retaliation under the Goſpel,which 
ſhews that the Law was not peculiar to the Jewiſh ceconomie. 

112. T heObjeTions of Socinians ard Anabaptiſts deviſed to overturn the power 
of Chriſtian Magittrats anſwered : and the Authority of the Chriitian 
Magiſtrat afferted. | 

113, A farther proof by Inſtances of Frevteigs under the Goſpel, that the Law 

' of 


(32) | 
of Retaliation, was net abrogated wnder the Goſpel; with a RefleQtion 
againſt the Deiſts dewying the Validity of humane Teſtimony. 
114 Concl. 5. Although Retaliation be founded on natural Equity, and ſo is 
immutable,yet it doth not follow that it muſt be always executed according 
to pythagorical or Arithmetical proportion 3 but that Analogical or Ge- 
ometrical propertion, 4s Circumit ances require, is ſufficient. And this 
proved by ſeveral Arguments. 
115Arg. 1. Taken from the Prafice of the Jews in ſeveral particulars. 
116 1: In many caſes it was either naturally or morally impoſſible to execut fri? 
Retaliation. 

117.2. 1t was lawful for the Jews to tranſaF anent the puniſhment of Retaliati- 
on. Joſephus his Opinion diſprovd. And the PraGice of the Juilice- 
Court anent TranſaFions juitified. 

118 3. Andfor the ſame Reaſqn, the Jewiſh Magiitrat was not obliged to enquire 

into theſe Crimes, when the Parties did not acſire it. 

119 4. {f theParty injured did apply to the Magiſtrat, and inſiited to have the 
pain of firict Retaliation infliFed, yet then in that caſe, the Judge was 
n10t obligedts inflif puniſhment accerding to the word: of the Law, but he 
enquired into Circumſtances and varied the puniſhment accordingly. AZ 
this is provd by many inſtances; particularly where the Qualitie of Par- 
Hes was unequal. | 

120 5. When Quality and Circumitances were equal ( which ſeems to be the on- 

by difficult Caſe ) eventhen the Jewiſh Magiſtr at did admit of a Ran- 
ſome and pecuniary Mul for puniſhment, which was done on five accounts 
condeſcended on by the Rabbies. The Law of Retaliation, concludedto 
be minatory, with a Rebuke to the $adducees and their Succeſſors. 

121 6. A falſe Witnes occafiening Death to another was p#niſhed with ſtrit Re- 
taliationz but if by his Teſtimoney he occaſioned only Dermembration ; the 
difficulty is greater. 

122 Arg. 2. Taken from the Agreement of the Laws of the XII. Tabb. as pare- 

phraſed by Jacobus Gothofredus, with the praGice of the Jews and Do- 
#rine of the Rabbies in ſeveral Initances. 

123 Inſt. 1. The L aw of the XII. Tabb. allowed TrenſaGions, as well as the 
Jewiſh PraGice. 

124 Inſt. 2. C__ by the Law of the XII. Tabb. was prniſhed by « pes 

. cuniary Mul&, and not by firit Retaliation. And this was the Jewiſp 
Pradice. 

125 Inſt. 3. The Law of the XII. Tabb. deofle fuſo, vel dentibus excuſfis, ap- 

| points pecuniary Puniſhment : and the ſame was augmented or diminiſhed 

according to the Quality of the Delinquent 5 which was alſo the Jewiſh 
raGice.: | 

126 4 4. In the Agreement betwixt the Laws and PraBice of the Jews, and 
the Law of the XII. Tables, in the caſe of a falſe Witnes. 

127 Secondly, the Greek and Latine Authors ; and particularly Ariſtotle and 
Phavorinus #»derſtood the Law, (i membrum rupfit, &c. ot ſtriftly 
but analogically. 

123 Phavorinus did not believe (trift Retaliation praFicable, but argees againf 
it. 

129 S. Cxcilius 7 his a»)wer to Phavorinus acknowledges there eannot be ar 
exact Retaliation in Breaking «nd Bruiſing, and therefore concludes for 


an Eſtimat. 
130 
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130 An Epicriſis 0» the Reeſovings of Phavorinus aud S. Czcilius. 

13! —_ Retaliation condemnedby the Reaſonings of Ariſtotle againſt the Py - 
thagoreans. ' | 

132 The Judgment of Ariſtotle to be preferred to that of Pythagoras 3 and why ? 

133 Ariſtotle ad Phavorinus cenſured by Bodinus, and he by Mattheus: and 

. and yet Bodinus 0 friend to (tridt Retaliation. 

124 The caſe of equal Circumſtances conſedered by Bodinus. 

135 The Law of Charondas, of Eye for Eye, recorded by Diod. Siculus, proves 
not the general praGice of (tri&t Retaliation; it being not made for the 
ſake of ſtrift Retaliation, but with reſpe& to the excellency of the Eye be- 

ond other Members 5, and the like hath been ſmice praGiſed by Chriitian 
mperonrs. 

136 Arg. 3- toprove that ſtrict Retaliation though founded on natural Equity, 
admits of analogical Retaliation ; taken from the authority of Divines 
and Lawyers; 1 begin with Grotius, eminent for his Knowledge in the 
Jewiſh 4d Chriſtian Theology; end in the political Laws of both. 

137 The —_ of Good wyn & Ainſworth: Munſter, and ſome Rabbies, 
cited by them» 

133 The Teſtimony of the Jews hath the more Weight, in that they were tenaci- 
0x7 of their political Laws and Cuſtomes 5 as is provd by Inſtances; with 
the Opinion of St. Auguſtine and Ifiod. Pelufiot. 

139 A further Teſtimony of Goodwyn, for analogical Retaliation, folowing 
A. Gellius 3 with an Obſervation thereon. | 

140 The Teitiwony of Paulus Fagius for the ſame. 

141 The Teſtimony of many other Divines condemning Pythagorical Retalia- 
t10N. 

142 The Sadducees ad wicked Manichees, Patrons of identical Retaliation. 

143 Stri# Retaliation condemned by many famous Lawyers. 

144 Reaſons why the Conference between Phavorinus and S. Czcilius, recorded 
by A. Gellius, 7s to be regarged. 

145 The Law of Retaliation never executed among Jews, Grecians, or Ro- 
mans in the (tri ſenſe; except the Crime were atreciows : Moderat 
Damnages more agreeable ts Chriftian meekneſs. 

146 Firſt Objetion bearing, that if ſtrict Retaliation bad not been among the 
ews, there would have been no need of Exhortation to Mcckneſs under 
the Goſpel 5 anſwered. "2 

147 AſecondObjetion taken from theſe word! of 1. 1. ad leg, Aquil. Lex A- 
quilia, omnibus legibusquz ante ſe, de damno injuria loquutz ſunt, 
derogavit, ſive XII. Tab. five alia quz fuit ; enforced and anſwered : 

ſhewing 1hat the words omnibus derogavit, admit ef Exceptions. 

148 The Anſwer iIuſtrated by an Enquiry inte the Date of the Lex Aquilia. 

149 The uſe of the Enquiry for knowing the Author of the Lex Aquilia. 

x50 Amputation ofthe Hand 3s the ſecond Puniſhment of Mutilation aud De. 
membration tos be ſpoken to; and why? 

151 Amputation of the Hand provid by many Inſtances of the Civil Law, to be 
the puniſhment of many Crimes committed by the Hand 5 and how thas 

puniſhment is to be regulated? 

152 The puniſhment of Amputation of the Hand, is always in Saxony conjoyn'd 

with Relegation; and why? 

H 2 153 An 
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153 An Argument taken from the Gloſs andſome Texts of the Feudal Law, 1, 
prove that Mutilation and Demembration, were puniſh'd poeni am- 
putationis manits, becauſe ſingle wounding was ſo puniſhd. 

154 The Argument taken from the words of the Gloſs put in form, and enforced 
froma Rule in Suarez, and anſwered, by ſhewing that ſingle wounding 
was never puniſh'd, in that manner, unleſs joynd cum traftione pacis 
publicz, 20 which the Law requir'd ſeveral Conditions there ſet down, 

which made the Crime atrocions. 

I55 SomeAdsof Parliament, anent the Amputation of the Hand far carrying 
forbidden Weapons, explain'd. 

156 An ObjeG jon anſwered. 

157 Arbitrary Puniſhment, by the Civil Law, ſucceeded in place of Retaliati- 
ON, and in place of the fixied MulGs of the XII, Tabb. If thſe Mila, 
were enaFed in maxima veterum paupertate? ( «s Trebonian /ay:) 

and abrogated on that account ? For what Canſe were the Words of the 
Law Si membrum rupfit &e. abrogated ? 

158 How org had Analogical Retaliation been #» prafice before Jufſtinian in- 

tredac'd Arbitrary Puniſhment in place of al/ Retaliation? 

159 Mutilation a»d Demembration pxniſ'd arbitrarie, es other Injuries. 

160 The nature of Arbitrary Puniſhment ot underſtood by every one. 

161 Arbitrary Puniſhment a»ſwers to Arbitrary Crimes. Ordinary and Arbji- 

trary Crimes deſcr;bed. 

162 Anciently all Crimes and Puniſhments were determined by Law: but mul- 
titude of Fatts which could not be for een gave occaſion for Arbitrary 
Power to determine in Emergencies by the Rules of Equity. 

163 This ancient and modern Cuſtom, and the nature of Arbitrary Puniſhment 
held forth by Ulpian. Why a Judg: call dLegis auxilium ? 

164 Puniſhment in general as including ordinary and extraordinary or Arbitra- 

ry, deſcribeg. 

165 Arditrium plenum or abſolutezerd regulatum or limited, deſcribed. 4 Judge, 

exerciſing unlimited power, called bellua & non judex. 

x66 — «rd Arbitrary power, are different things and have different 

ets. 

167 An {8 Fudge,is the ſame with a prudent and wile Judge deſcribed by 
Cicero; and is the ſame with Ulpian's vir bonus deſcribed by Alex, 
Neapolit. | ; 

163 An Arbitrary Judge has not power to do ary thing that 2: unjuit. 

169 He cannot, without a juſt Cauſe, avgmwent or diminiſh puniſhments which 

the Law has determined, nor recede from any thing determined by Law, 
unleſs the Law allows kim to do it. What caſes are Jaid to be diter- 
mined by Law ? g | 

I'70 He rannot totally remit 4 Puniſhment fo gratifie the people, eſpecially after 

Sentence, And its not always ſafe for ther to remit,hs have power to dg 

it; prov'dby the authority of St. Bernard «nd Cicero. , 

191 An Arbitrary Judge cannet puniſh y_ merit. | Ty 

I 72 He cannot puniſh one man for the Fault of anther, though he were milling 

Ry fo undergo mt: excipt in ſome particular caſes. SJ ; 

173 He ſhould not delay execution of Sentence beyond the ordinary IC 

174 1f Arbitrary Puniſhment can reach ad penam Capits? 

175 {f ad amputationem maniis? - with 


176 An Arbitrary Judge ay determine Puniſhment for extraordinary Crimes, 
and highten or leſſen puniſhment in ordinary Crimes, if theLircumſtances 
of FaG require it: and why ? 

177 There is alike neceſſity for Arbitrary Power in ſome civil Caſcs. 

178 And yet for all this the Fudge cannot be ſaid ts be more favourable than the 
Law ; or that he contraveens it, or departs from it but is rather Legis 
auxilium, and « Preſerver of the Law, becauſe the Law in ſome caſes gives 
him that power. 

179 Only ſupreme Judges have this power; and inferior Magiſtrats muſt conſult 
the Prince, eſpecially after Sentence { 6a Whether the Fudge be #b- 
lig'd to en A the Canſes of his receding from ordinary Puniſhment ? how far 
the Law preſumes for the Juitice of the Judge 1n ambiguo. 

180 The Circumſtances for hightning or leſſening Puniſhments, are chiefly ſeven. 
Cauſa, perſona, locus, tempus, Qualitas, Quantitas, Eventus. 

181 1. Divers Conſiderations anent the Cauſe, viz. 1. If the Delinquent a#F- 
ed ex propolito, or not. 2. If the Crime be conſummated or attempted only. 

3. If the Delinquent aFed of his own accord, or by command of another. 
What the Judge ought to do in each Caſe. 

182 2. As to thePerſon whether Agent or Patient, it makes « great alteration irs 
—_ Each ſhould be conſidered as to Sex, Age, State, and Quality 
or Dignity. , 

183 3- Place 1 of Committing, augments or diminiſhes the nature of the Puniſh- 
ment; provd by Inflances. 

184 4. Time ; varies the Puniſhment : which is alſo prov d. 

185 5. The Quality of the Fai? makes the Crime more or leſs atrocions, and va- 
ries the Puniſhment. 

186 6, Quantity ; diſtingei/hes furtum ab abigeo. 

187 7. Event encreeſes puniſhment and Damnages; as when the hand of a 
skilful Artificer is truck off. 

183 Damnages are due by the Rules of natural Equity; proved by the Authority 
of Farin. and Marſil. 

189 How far Delinquents are lyeble for Damnages, intrinſeck or extrinſick; aud 
both theſe Damnages deſcribed. 

190 Obligation topay Damnages founded on Exod. 28. 19. 

191 Damnages ts be modified at the arbitriment of the Fudge 5 and by what 
means he ſhould inform himſelf. Othar five Circurſtances for mitigat- 
ing Puniſhments. : 

192 Of the PraGice of Scotland anent puniſhing Mutilation a»d Demembra- 
tion; and decerning of Damnages : The words of Cap. 11. Stat. Rob.2. 
whichare the foundation of all, ſet down. 

193 {f there be any Warrant, from the words of the Statute, to puniſh Mutilati- 
on ad Demembration *«pitally; debated pro & contra, and reſolved 
Negative. 
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have ſhown what it is to Matilat and Detruncet @ proper Member of a 
Mans Body; and how te puriuve and defend Actions thereanent, I 
come next in this ſecond Part to ſpeak of Pariſowents and Damnages ; 
which are not always the fame, but vary, un thele as in other Crimes, ac- 
cording to Circumſtances 3 tot. tit. ff. de penis. Farin. 11. 87. & feqq. de 
penis temperand, The DD. infift chiefly oh Retaliation, Amputation of a 
Hand ; and arbitrary puniſhment 4 and there is a Foyrth, mentioned int an 
ancient Statute of our Law, viz. cap. 11.ftat. Rob. 2. where it's ſaid, thitfor 
wiltull and premeditated Mys;/ation ( which is there underſtood for Des 
membration } the Delinquents Life ſhall be in che Kings Will and redeemable, 
Retaliation; which is the firſt of theſe, is a Puniſhment of equal Retribu- 
tion, of the doing to one as he hath done to his Neighbour; inſticuted by 
GOD; committed to the Jewiſh Magiſtrat for Execution and thereafter re- 
ceaved by the Gentile Nations, upon the account of it's natural equity, and 
executed by the Rule of Geometrical Proportion. All which I ſhall make ap- 
pear in ſeveral Concluſions. Cardinal Hygoon Exod. 21. 23. thusexpreſſes ir; 
Talitur ladendus eft juſftt, qualiter ipſe injuſfte fecerit alii, Pena talionis is 
not expreſly mentioned amcngthe Laws of Juſtinian;, except in F. pena 
7.inſt.Ae injur.but we find it in Novel. Leon. 60.8 93.The Reaſon why it's but 
once in]»ſiinians Law, is, that when Trebonian compoſed the Law, Retalia- 
tion of one Member for another was worn ovt,and in place thereof a#;s i- 
juriarum had ſucceeded,as in did.y. Pena. lts oftner in the Canon Law,as inC. 
Per. 14.9. 1andin C. ſex differemtia,23. q.3.and in C.calunmiator , 2. 4: 2. 
but it's frequent among the DD.asJ#l. Clarus, Farinacins, Cujac. Bart: Bald: 
and others. And among the Rhetoricians ) as Quintil, declam. 297. & 
2352. Sem: Controverſ. 2: lib. 3. & controv. 33. lib. 5. and its to be 
fqund in $mmach. Epiſt. 59.lib. 1.6 Epiſt. 27. lib.3. and Sidex. Epiit.2. lib. 
5. and the Eſſence of it conlilts in the curtingoff one Member for another, as 
appeats bythe puniſhment of him who makes an Enzuch:: Novel. Jaitin. 142. 
Cap. 1. It hath it's name from the Latine word Talis. Voſ” in Erymol. which 
denotes an Equality betwixt the Crime and the Puniſorent 5 and for this 
Cauſe its likeways call'd pena fimilis ſupplicii 3 in I. mt. c. de accuſat. & 1. ult; 
if de calumniat. Pena reciproci. in l. 3. lib. 9. 6. Theodof. de exhib. vel tranſ. 
mit: rets; And pane paris vindifie; quaſi Terrexabye, or the ſuffering of the 
ſame thing. It is ſeveral times called by Ariftotle wwe; lib. 5, Brbie. Cap. 
5. i: e: contrepaſſum: All theſe are Namesdenoting Equality. 

The Subjett is Juridico*theologicalz and thereforein handling of it the DD. 101 
of Theologie cite Law and -Lawyers; and the DD. of Law. cite the Sacred 
Scriptures and Divines, which muſt be my Method at preſent; For as inthe 
firſt part I made uſe of Phyſ6cians to afliſt the Lawyers; ſoin'this ſecond Parr 
I muſt call Divines ro my Aſſiſtance. 

And becaulſe the SubjeQ isfull of Difficulty, eſpecially as to the Obligation: of 
the Law of Retaliation under Chriſtianity, Iſhall labour.ts clear the Difficul- 
tiesin a few Concluſions, whereby the divine Authority and natural Fquity 
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4 Of Adniilation and Demembration, 

Aikcof ſhall be proved in the firſt place, and yetit ſhall be ſhown in the ſe 
cond, that it was not intended to be always executed in the ſtricteſt and li- 
terall Senſe, but according to the Rules of Geometrical Proportion and di- 
ſtributive Juſtice. 

Conte 1. All,except Deiſts who deny the Authority of the Books of Moſes 
and reproach this Law, ( as you may ſee in Nichos/s Dialogue with the 
Deii# ) acknowkdge that the Law of Retaliatior, was one of the 
Laws which Moſes received from God, and delivered to his People the Jews. 
For firſt God gave this Law to ſecure the Life of man Gex. 9g: 6. in theſe 
Words, He that ſheddeth mans blood,by man ſhall his blood be ſhed 5 and having 
declared it to take place in all caſes of wiltul Homicide, Exed. 21. 22. 23- 
14. 18. 19. 20. 21. 22+ 23. With Certification in the laſt of theſe Words, 
that Life ſhould goe for Life. He thought fic, by a further ſtep of his wiſe pro- 
vidence, to forbid Dememiration under the like pain. wverſ. 23. Eye for Eye; 
Tooth for Tooth; Hand for Hand; Foot & Foot. As alſo Mutilation andieſſer 
Hurts, v. 25. Berning for Burning, Wound for Wound, Stripe for Stripe : 
Theſe are the Words of the firſt Inſtitution of the Pair of Retaliation ; 
which is renewed Levit. 24. 19. 26: 1f « mancauſe a Blemiſh in his Neighbour 
#5 he hath done, ſo ſhall it be done to him, Breachfor Breach: Eye for Eye 3 
Tooth for Tooth: As he hathcanſed 4 Blemiſh in a man ſo ſhall it be done unto 
him again. Further, leaſt this ſhould be thought to reach the Pere»ſſor only ; 
It's declared Dext, 19. 6. and ſubſequent Verſes, to extend alſo to a falſe 
Witneſs, by whoſe falſe Teſtimony the Life or Member of att innocent man 
ſhould be raken away. All theſe places of Scripture ſerve to illuſtrat the a- 
bove mentioned Deſcription of Retaliation ; becaule the very words in the 
Texts Eye for Eye, Tooth for Tooth, &c. are as ſo many Examples of the E- 
quality to beobſerved in Execution of the Law either Literally ; or Analogi- 
_ dy geometrical Proportion. 

oneluſ-2. This Law was not a buſineſs of privat revenge,and therefore the 
executing of it was not committed to the Party injured (as ſome 
Commentators on Math. 5. werſ. 38: 39: ec: charge upon theSadduces ) 
nwllo enim mods ſervaret ille modum, ſays Eſtias in Exod.21. 23. but the Exe- 
cution was committed to the Magiſtratz for Deut. 19: 17. it's expreſly ſaid, 
that both the men between whom the controverſie is, ſhall ftand before the Lord, 
before the Prieſts, and the Judges whith ſhall be in thoſe Days. And all privat 
Revenge, yea even private hatred, was expreſly forbidden the Jews. Levit: 
19. 17. 18. thou ſhalt not hate thy Brother in thy heart : thow ſhalt not avenge 
nor bear any grudge — the children of thy people, And' the Roman Law, 
tot. tit. C. Ne quis in ſuacanſa; permits no man to judge in his own cauſe, 
except ſupreme Judges: 
1os Concluſ. 3. This Law of Retaliation, with many others of the Jewiſh ceco- 
nomy,was tranſmitted to the Gentile Nations,& particularly to the Grecians; 
( who were the moſt learned and polite of all others, _ but it is not agreed 
upon, neither as to the manner how, nor the time when, the Grecians recei- 
ved them. Dar. Huetins, in his Book intituled, Demonſtratio Evangelica 
prop. 4 eap- 8. 2.2. cites Authors, who ſay, they might have received them 
from Cadmwnus and Danaus, who beihg contemporaries with Moſes,were forc'd 
to fly from their own Country of Agypt, and ſheltered themſelves among the 
Grecians, and taught them thoſe Laws. And he 4iT. prop. cap. 11. infiſts at 
large upon the tranſmiſſion of theſe Laws to the Grecians by the Syropheri- 
cians;, but Authors ( whom he cites ) do not agree about the |time. Some 
think it was when the Syrophericians fled from the Sword of Foſbua, invad- 
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wo their Country ; | others think; that the 
eG hained theſe Laws, before Solomow Tet than | | 
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provide Materials for the building of his Temple,” r | 
cans tad the Law of Ret dition Tong before this time; t __—_ may be given 
to the Py1hayoreanr, who (as Ariſtotle ſays,” 1b. 5: Bibir: cap. 5. ) alcribd 
chis Law to Rhadamanthus King of Lacie avis Author, in theſe words, Puod 
iſque feeis Pafeiur 3 autorem ſcelus repetih 5 * ſuoqur priwiifiir exenplo wer : 
lay, it muſt be older than Solomon, if Rhedeminntbhr ehafed It, Rip te 
line: whis Epit. Biff. makes hitm contemporary with ek > and according 
to Hreriss,dif. e:8.N.12. hewi#fthe fume with Moe: albiffur, Hetvieus and 
Nanclerns calculnt him to be about rhe ſane tithe. "But*D/#2 Sel. 16:1 2. 4 
feribes the Law for the Eye, 5; quis ochilienr ernerit, obilim# reo pariter erui- 
#0, to Charondas King of the Loerjans, furnanmed T huriyr, C becauſe he'gave 
Laws to the Thwrans of Tyrians.' Tiraquel. in”his Notes an ; 70 
a> Alex. lib. 6. dier. genial. 8. 16.) and then, = to that" particular Member, 
the Law was of 8 later date. - Bone leaving -theſe © Chronological Inquiries; 
becauſe the Heather Hiſtories of theſe times, from whith they are taken, are 
very uncertain 5 according to the jar” She « Orig. Sacr. cap. 1. in 
fin. It's enough for our deſign that we fifid the Law &fRefaliation, amon 
the Grecians; and no man will deny this who reads Ariftoile did. L5., Eb. 
cap. 5. Demoſth. in Timocr. Diog. Laert. t#. fo. And Huetivs dif. prop. 4- 
C. x1: p- 161. is poſitive, that the' Faw of Retaliation, was one of the Laws 
which deſcended from the Jews to the Greciahs; & tranſmitted by thermo the 
Rowane in the XI Tables, 1/2: $144: fd orig. jur. ene D:C, 300. where- 
by it s4 that it was a Law anciently among the Greciexs, and that they 
it for irs equity, by alcribing the general Law, 2uod quiſque fecrt 
patitur, to Rhadamanthes, and the particufar Law; S; 2s Song erwerit, to 
Charondas ; both fam'd tor their Equity and Juſtice, as Virg:l. Enctd. l;b.t; 
and the Mythologifts teftify of the firſt ; and Fal. Maxime? teſtifiesof the laſt, 
ſib. 2. cep: 5+ but by inſtancing a Heatheniifh ce of Crattogs, 56 
Concluſ. 4. This Law of Rearaliation 1s founc ed UPON n4/ural Equity, which 
conlifts in obſerving equality between the Crime and” Puniſhment. This I 
prove by the following he - py FB * | | 
Argum. 1 . Common c of all Nations in the receiving a Law, is 'a 
nt for its #«tural Equity; atid'a}f' Nations have agreed to re- 
ceive this Law. This we have already ſhower, as to the' Grecians and Ro- 
mans; N. 05. apes. As for other Nations,their receiving this Law of Re- 
tdliation, fee « lib. g. Roſin. in paraleip, p. 940."  Cajac. 11h. 7. obſery. 
x5. P. Flirodins, rerwm judicat. lib.6, tit. 5. de injur. c. 20. f ety 
Ih. 3. ſeleF#. cep.28. Faber. lib. 3. Semeſt. tap. tg. and Covaruv. var. 
Reſolut. lib 2. cap. 9 Moreover, the Authors of particular Texts in the 
Roman Law are poſitive kin | pots of natural Tiny 3 4s, Ulpian' in !. 1. 
" qued quiſque juris, who there ſays, is eſpernabitur idem jus ſibi dici, 
þ 7 oe 9 ed And the forkaia oannes Shares. ts dy N. 7: 
ys, (that he believes the Pretor introdiced the Law . of Retaliation 
againſt the Magiſtrat, who contrary to his duty, decerned unjuſtly ;* and 
therefore an anonymus German in his Book 'inticuled, Jar f. Fon 
Inſcribes his Notes apon that Title, in theſe words : De jure talionis fave re- 
torfonis.” See Maranus (Cujacins his Scholar) on the ſame Title. And S. 
Ceciliins apnd AGell. Bb.20. c.x. diſputing for the Equity of the Law of Reta- 
liation inthe XII. Tables, againſt Pheavorinxs, bas theſe words, 2g, obſecro, 
iſta eff acerbitas, ſt idems fiat inte; quod tmie in alios feceris? ”y 
Arg.2. W's natural Equity 18 aflerted by-many greatAuthors,as by S. Auguſt.lib. 
21. de Civit: Dei. Cap: 11. —— wy | the Gentiles who TOONS 
rom 
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Of Mutilation and. Demembration, - 

2 the natural Equity of this Law to confute the belicf- of Eternal 'ptniſh- 

; ent :-45 if it had been diſproportional to'a temporal Sin 3; not knowing, that 

the Sin was meaſured from its being againſt an Erernal Majelty,Infinite jn Ju- 
Nice. Ot this Opinion alſo are,Gratian: in C. panes 14. q#+ 1, O#t#C. fex dif- 
ferenti®, 23. q. 3. Lertul. lib: de patientiacap.6.. Origines,howil. 10. in Exod: 

D: Ambroſe. lib, 1; efficior. cap; 48. D. Valeriens:.in ſerm, tle bono diſcipline, 

S. Tfodorws peluſiota lib. 2. Epiſt. 133. Abulenſes in cap. 24- Levit. all cited by 

Johannes Suarez de mende}a ad b Aquil. C. 2, mn eppergts N. 6: where he 

lays plane hec detalione lex non ſolum bonoſed 2quo convenit 5 quia in pene 

zqualitate verſatur, ſednulla efſe reperitur, que magis ſecundum naturam ſit : 
ritcbatur enim naturali bac ratione gue £qui[ſuma #rmmibus viſe eft 5 nimirun 
wd inſe patiatur quiſqzquod font cert And again N. 8. Igitur cuw hec 

- naturali ratione /uffulta ſt... eſt quod eomnes Gentes eadem lege rege- 

bantur, & ab omnibus pereque cuitodiebatur. And this Aniwersexattly tothe 

Definition of natyrel Equity given by Ariſtotle li, 5, c. 7. where dividing jus 

in quem & vous, naturale © legitimum, be Calls naturale,quod nbique eandens 

habet vim, & non quia fic videtur ant non videtur. And legitimum, quod 
initio quidem liberum eſt, poſkguam vero conititutum ſit, obſervari nee eft* 

This zat#ra! Equity,is allo. by learned Divines,, Arndress Kivetys 

ad Exed. 21. 24. N. 3. 4 And Antonius Walens oper: tom. 2. p.290. col. 2. 

25allo by Sots,traGat de init. o& jur. lib-5.art. 4. in the caſe of puniſhing Ac- 

cuſers; and by Epiſcopiss, inft.l.3.Se&.2.c.12. The ſame is allo maintained by 

Faringrax.crim.qu.16. de accnſat.N.2. and by Vander Meclen: p: 2: qu:1 5. 

' Arg. 3- As this is evident by theſe manyAutborities, ſo it is proved by the 
following As of Gods ſpecial. providence and wvindicative Juſtice executed, 
by the Rule of Reraliation,againſt heinous Offenders, and notorious Malefa#- 
or: ;, as upon Pharaoh, by drowning him and his Ho# in the Red-ſea, in 

| Retaliation of the Command/to drowne the Male-Children of 1/-ae/. Exod: 

*1:22: In like. manner Adenibezeck King of Bezeck who bad c#st of the 

 Thumbsand great. Toes of 70 Caraeritiſh Kings, had his own Thumbs and 

great Toes c«t off by the Tribe of Judeh, Jad: 1: 6, 7. where he acknow- 
ledges the juſtice of GOD ir. this. Retaliation, laying, AS I have done, SO 
GOD kath requited me. And when Samuel bewed Agag the King of the 
Amalakites in pieces before the LOR D, x Sam. 15: 33: heſaid unto him, 
AS thy Sword hath made Women childleſs, SO ſhal thy Mother be made 
childleſs among women. Theſe three were Gentile Kings, who could nor 
ſuffer by the Law of Retaliation as it was a Law ofthe Jewiſh ceconomie, but 
aSit waSa Law of «tural Equity. We have another Example of the execut- 
ing of this Law by vertue of ics #atural equity, even before its Promulgati- 
on by Moſes, wiz: upon Joſephs Brethren; they had caſt him in a Pit, and 
had no regard to the Interceſſzons made by him,or for him : Gey: 37:21,22,23, 
24: and he y a on another occaſion ( but with a better deſign ) had nore- 
gard to theit Interceſſzons, but caſt them in Priſon, Gew.. 42. 9, 10, 1 I, 12, 
13,14, 15, 16,17. and perſe 21. they acknowledge the Juſtice of this Re- 
taliation, ſaying to one axother ; Ve are verily guilty concerning our brother, 
in that weſawthe anguiſh of his Soul when he beſought us, and we would not 
hear, thereforeis this diſtreſs come upon ww. - 

106 Arg. 4. The natural Equity of this Law is provd by GOD' threatning to 
retaliat upon the Enemies of his Church in general, 1/a. 33. 1. When thou 
ſhalt ceaſe to ſpoz/, thou ſhalt be ſpoiled 5 and when thou ſhalt make an end 
to deal treacherouſly, they ſhal deal treacberouſly with thee. And againſt the 
Chaldeans in particular, Habek. 2.8. Becauſe thou haſt ſpoiled many Nations, 
all the Nations of the People ſhal ſpoz/ thee. And not only did GOD threaten 
the Heathen Nations, buteven his own People the Jews, Dent. 32.21, yea, 

| even 


-t T09 


- Fad Puniſhments;. ©, | 
even David bimſelf, 2 Som.. 12- 9,10,11; pRapd oy ſmord, defilement for 
"tefilement.* And Solomon tells us, Prov. 21, 13. 0 ſtoppeth his cars at 
the cry of the Poor,he alſo ſhal cry himlſelf,bor ſbal nict be'heard. A'Threat- 
ning worthy to.be obleryed.in this time of Scarcity. _. . |. - 
7g. 5. If the Law of Retaliation bad not been founded on nataral Equity, tr: 
but had been *"meerly for the State of the Jews, then it could nat be ob- 
ligatory under the Goſpel, bur it is obligatory ; as appears trom Matth. 
7.2. With what judgment you judge, ye ſhall be judged ; and with what 
meaſure you met, it ſhall be wee/ared to you again, And Rezyl. 13. 10. He 
thar leadeth into c4ptivity, ſhall go into ceptivity ;, and he that kiHeth with the 
ſword, muſt be killed with the ſword. And many Nations oblerve it in parti- 
cular Caſes.' | 1% 

And whereas it is Objeted by the Socinians and Anabaptii?: following them, ::: 
out of defign to overturn the Power of the Chriſtian Magiſtrat, thar Chriſt's 
own words, Matth. 5. 38, 39, 40, 41- do aboliſh this Law. It's Aniwered 
by Rivetws, diB. loc. Ex-d. and by the judicious Calvin ; by Marlerat, Mat- 
donat and others on our Saviour's words, Mazth. 5. 38, &c. and by Lorinus 
in Levit. 24, 19, 20; that all that Chriſt intended, was to recommend Chriſtian 
Meekneſs and Patience, biit not to wrong the Power of the Magiſtrat, which 
is frequently aſſerted under the Goſpel ; as Tit. 3. 1. 1 Pet-. 2. 13. and Rope. 
13. 1,2,3, 4, 5- Where weare commanded to be ſubje& to. ſuperior Powers, 
who are a terror, not to Works, but tv the evil : and ver/. 4; He bears 
ot the ſword in vain, fo is the miniſter of Ged, « revenger to execute wrath 
upon him that doth evil, and therefore we are to be Jubjef, not for ſervile 7 rnd 
only, but for conſcience ſake. Farther, Calvin and R:vetus (ay, that Chrit in- 
tended tc corredt an error of the'Phariſees, who believed that the execurion 
of the Law of Retaliation was committed to every privat perſon z but Malt 
Aonat on the Texr diflents from this thinking the Phariſces could norbe jgno- 
rant of the Probibition, Levir. 19 17, 18. Thou ſhalt not hate thy brother in 
thy heart ; and thou ſhalt not verge, or bear any grudge againſt the children 
- of thy people. | | JOE V 

—- ug to ſhow that this Law was not abrogated under the Goſpel, GOD 223 
by mariy ads of his fpecial Providence has jnflicted the puniſhment of - Ret4- 
Lation under the Golpel ; as in Herod, who Meth. 2,16-:; ſent forth and flew 
all the children if} Bejbl-hexr, among whom. ( he tl at ſhauld have ſucceeded 
him ) was alſo ſhin. Vid. Micr b. lib. 2. Saturn. cop. 4. and Spruherm. his 
diſquifition upon it, db. evang. Vol. 2. dub. 76. As alſo, the Daughter. of 
Herodias who contrived the beheading of John the Bopiiit, Matth, 14. was 
-C as ſhe palſed a River) beheaded by the !ce, holding fer. Zaſ by the Neck, 
whilſt her Body danced under the Waters.Nic-ph. lib r. kifter.c. p- 20. And the 
Jews, who concurred in the wicked cr:«cif5i»g of our blefſed Lord, , were, crw- 
rified in great nimbers dayly at the Siege of Irs alem, by Tis. the Son. of 

eſpaſtar. Joſeph. de Bello Jud:ico 1.6.cap.12.'An Valens the perſecucing Arian 
Emperour, may be adduced as another Example, wbo having burnt fourſcore 
Orthodox Chriſtians coming from Conſtantinople to Nicopr;diz unto bim,bum- 
bly to plead their Cauſe, was himſelf at laſt burnt in a little Cottage, .where 
he had hid himſelf, when flying from 'the Goths 3 Socrat. Hiit. Ercl. 1. 4. 
c. 3. And ſome later Examples are recorded-by Camerarine in his Hiiterical 
tations cap g8, _ | : 

After all which Proofs, the natural 

ed; ſo that the DeiiFs, who' ob 


ity of this Law is not to. he doubt- | 
this, Law as a fooliſh and unjuſt Law, to 


refell the authority of the Books'of Moſes, tnay ſee that the' Geniale Nations 
have tienoured this Law, if credit nay be given ro the, bet humane, Au 
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rity 3-which if the Dez#7+ rejett, (as 


tor ſupporting t ir Cate 
| . they 
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8 Of Miltilation ud DineWbratin 
they will not be able co prove who /are their Fatliers, and, fo, muy, after their 
death, loſe the Right of Succeſion. ......4.; $4 

11g Contlaſ. 5; Tho' it be proved that Reva batons founded on. re pentty 
and {o is immutable,yet nevertheleſs it will trot ollow that it muſt always 
executed according to an Aritbaictical, Identical or Ppebagerient Proportioa 3 
thats to lay by taking Eye for Eye in a literal ſeyle, whic] Ariſtotle lays the 
Pythagoreans maintained 3 but its ſufÞcientt for ſatisfying the Law of mataral 
eqri-y that the puniſhrrent be executed according to a proppriion Geomerrical, 
Analogical, or Ariftotelical 3 that is to ſay, by paying of an equivalent, ac- 
cording to time, place perſvn, and other Circumſtances attendingthe comnut- 
ing of the Crime : This I ſhall proveby ſeveral Argumeats, 9-2. 

115 Argum. 1. From the praftice of the Jews, who may be admitted to clear the 
ſenſe of a Political Law of their State, becauſe -n Son the firſt Receivers af 
it ; and they neither did, nor in all caſes of Bodily Injuries could, obſerve * 
any, 6ther but Geometrical Proportion 3 For, as it appears by the Particulars 
following, | ; 

125 TI. In many Caſes it was impoſſible to take)Retaliation;as in the Example, 
Exed.21.22. of a Woman who by a Hurt given to her by mens {triving toge- 
ther;makes an Abortion,or parts with an inanimat Child ; the man could nor 
be puniſhed by a Pythagerical Retaliation, but a Sum of Money ſucceeded in 
place of Puniſhment,by the words of the Text. In like manner,there could not 
be a Pythagorical Retaliation in Injuries done to the Body by Rapes and Adul- 
reries; and therefore when Sazzpſons Father in Law, with concourſe of the 
Phzl:#ines,took his Wife from him and gave her to his Companion : Sampſor 
did nottake their Wives and beſtow them upon others, according to the lite- 
ral ſenſe of the Law of Retaliation ; but he, as a Judge and Ruler in Jſ-aef, 
having power to take Revenge for Injuries done to the Perſon and Honour af 
his Wite, compentſed ek burning of their Corn, with their Vineyards 
and Ohves, &c. Jude. 15. A et nevertheleſs, he exculcs his:taking revenge, 
in words declaring itto be Retaliation, faying, verſ. 11. AS they didintd:me, 
SO have 1 done unto thee. 8 

117- ' 2. The Law of Retaliation did not hinder the Jews to #ranſa# for the In- 
Juries doneto their Perſons except Death was the Conſequence of the Injury, 
atd this is inferred from Gods prohibiting TranſaQtions fimply m the caſe 'of 
Homicide, Numb. 33. 31. ge ſhall take no ranſom for the life of a Murdeper: 
So Ainſworth on Exo4.21.25. infers. [ Joſephs Antiqu. 11b.4. cap.46. gives 
the Ele&ion to the Purſier*whither he will have the Fine or the reciprocal 
Puniſhment : but Ainſworth, a man well verſed in Rabbinical learning,ob- 
ſerves ntoſuch thing ont of Maimonides, whom he adduces to prove itheir 
cnftom of tranfaQting.] And this ſerves to vindicatthe pradtice of the Juſtice 
Court,whereſach'tranſattions are judiciallyallowed,as weſhew among theDe- 
fences, N. 74. 77- 78, 79. ſupra. which prove that thele kind of - Injuries 
are bur private delifa, wherein the Publick is not concerned. 

118 2%. For theſame Reaſon, (viz.That PeFion. or TrenſaFion was allowed to 
. "the Jews,tanquan in delifis privatis ,) their Judges neverdid, nor were they 
"obliged to enquire in "theſe Crimes. And thisis inferred from Dext.1 9.19,58. 
where it's ſaid, That both the men between whom the controverſie 1i4 ſhall ſhand 

befote the Lord, before the Prieſts and the Judges which ſhall be-in theſe tlayt 3 

and then, but not till then, -its ſaid, -the Judges ſhall makediligent: inquifttion. 

This is another of Aixſworths Obfervations; and itagrees with, the-Civil Law, 
and'our praftice tnentioned, dif, N. 79. ſupra; —_ RY; 

119 4. TtcheParty injured did apply to th 4 and inliſted to have the-Pain 
of Retaliation inflicted,yet even'in thatCaſe theJudge wasmovalways obligd 
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1nfhi& it to the words of die Law, but was to enquire into 
ſtrength unllell , it op ; for afick- 


wo - 
ty than, by of his Had, lofe his Life ; kkewiſe, the raking 
away the Eye of a Monoculs, of the of a Delinquent, who had but one, 
woutd be harder ro him, thai whac he had done to one having twoEyes or 
two Hands 3 the Judge was atfo to conſider, whether he was purſuing or de- 
whenthe Crime was cotamicted;ahd according to theſe and other Cir- 
cutnſrances he was to puniſh of not pubilh, & to highten, or leſſen che Puniſk- 
gram fhould think fir, ex. gr. the Rule of Retaliation forelaid in 
;,be only fimple Retaliation; Stripe for Stripe, yet the ſingle {micing of F4- 
or Mother was puniſhed with Death, Exod. 21. 15. And on the other 
Hand 3 if a Mafter ſtnite out the Eye or Tooth of his Mix-jervent or Maid- 
ſervant, the Mafter was not puniſhed with pulling out of his Eye or. Tooch, 
bur the Servart obtain'd his , 8$ a thing more profitable for him, Fxed. 
21. 26,27. Alto, if a iFrat do (mite aBeoeer, it's not to be puniſhed as 
2 RETRY a Magiſftrat with Amputation of a Hand, or ſome. greater 
Puni t 3 {| As to which Caſes, read far and Willet their Commen- 
tariey'on Exod. 2 1. 24, 25,26. ] All which deing conſidered, it could nor be 
cake to fix a Caſe wherein ſimple Retaliation could be exatly inflicted 
- by the Fewiſh Magiftrars in a literal ſexſe. All this agreech to the Praftice 
of other Nations, and if we were hot here reſtrifted to ſpeak of Perſonal 
Injaries done to the Body, we could give many inſtances in the Jewiſh Low, 
wherein Pyrhagorical Retaliation was not obſerved, paxticularly in Theft, 
Exod. 21. 1, 5. where the Thief was to zeſtore, ſomerimes the double; ſome- 
times four-fold, and ſometimes five-fold. 
$s. When the Pourſuer and Defender among the Jews were perſons of equal ':+ 
Quality, and otherwiſe equally Circumſtanriated, and the caſe it ſelf plain 
and free from aggravating Circumſtances 3 ( which is the only difficule Caſe, 
and frems to be the very Caſe that Joſephus ſpeaks of, as is mentioned N. 
117. ſapr4. ) Eve the, if the Purſuer inſiſted for Corporal Puniſhment, 


according to of the Law ; the Judge had Power to determine a 
Pecunial A , which the Party injured was obliged to accept. of 3 
tence. This Pecttuiary Myl& was modified on five accounts, according to 


Rabbi Cana Cited by Paulus Voet. F. 7. init. de injur. of whoſe Do- 
@rine he ſets own ' a ſhort abſtraft. As alſo iccording 66 Rabbi Moſes Mai- 
»onides in his Treatiſe yk _ oy Ainſworth Kd his Commentary on 
Levit. 24. 19,20, 21. wal a  abſtraQ. fays he) 
modified : t. For the Joſt Member As ' 


Expenſes of che Cure. 5. 
where alſo he ſhews to, what Sum 


of that concern. And this 


* on "Opinion, viz. that 
ſhould be Terally ex 


| that the R bbies thought chis thariver of 
Alot he, rm the obſerv- 

( fays Vinder Maclen diff. qu. 15. verf. fin. ) ſcuticd-digmum_ horribili flig- 
gello ſeSetur ;, ant ſecuris DS _ fe _ cedamus : And ere 
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on and\Demembration, 
Pool, and other Divines on Exod. 21. 24. conclude, that this Law of Reta- 
liation was only Minatory. But of this we ſhall have occaſion to ſay more 
hereafrer, when we come to our laſt Argument, taken from the Opinion of 
Livines in this Caſe. Mean time, we may take notice, that Rabbi Mo es Mai- 
monides in his Treatiſe of Hurts, cp. 1+ ſe&. 3,4. (as he is cited by Ainſworth 
on Exod. 21. 25. ) aſcribes the Opinion of /zteral and firi# Retaliation, to 
the Saddrcees, who affecting a ſtriftneſs in execution of Laws, did therefore 
ſuperciliouſly alſume the magnifick Title of TZADDIKIM, or FUST MEN. 
Hoſpin. de Orig. Monachat. lib. 1. cap. 4. as if they ( forſooth) were the on- 
ly juft and righteous men of their Nation : And they have not wanted Suc- 
c:fſors in Ambition, in almoſt every Age, who being guilty of groſs Opi- 
nions- ( as the Sadducees were, ) by Denying the Immortality of the Soul,and 
the Exiſtence of Spirits, &c. have endeavoured to ſupport their Reputation 
by their aſſuming ſome proud Title or another. 

6. It the Puriuit was againſt a falſe Witnes, (who by his falſe Teftimony had 
taken'away the life of an innocent man) as Dext.19. then the Puniſhment was 
certainly inflicted according to the preciſe letter of the Law, becauſe he was 
enilty of Homicide 3 but then the doubt yet remains, as to the loſs of a Mem- 
ber, whether or not the falſe Witnes was to ſuffer Retaliation in aliteral ſenſe, 
and the ground of the doubt is from the words of the Text, verſes 19, & 20. 
which command, that it ſhould be done unto him as he thought to have done un- 
co kis brother : and that upon a Moral Reaſon, that evil mright be removed from 
the people, ard thoſe which remain'd might hear and fear, and commit no more ſuch 
evil : which refers to a cuſtom the Jews had of publiſhing their Criminal Sen- 
tences in every City 3 Further, it's there ſaid to the Judge, verſe 21. Thine 
ey? ſhall not pity, but life ſhall go for life, eye for eye, tooth for tooth, hand for 
hand, foot for foot 5 and = even in this Caſe, Paulus Fagius on the ſame 
Text of Dent. 19. ſays, Hec lex talienis, autore Rabbi K ana ut 4 Bicah citas 
tur, #unqu/m obſervatur, nam preter ſcripturam ex traditione ait conſtari quod 
on ocilus pro cculo ſed eftimatio pecuniaria reddatur. And Ainſworth on Exod. 
21.25. cites Maimonides his Treatiſe of Hurts, Chap. 1. Se@. 3, 4. to prove 
that the words thine eye ſhall not pity, relate only to the Caſe where Satisfation 
was not-made at the ſight of the Judge ; but yet if che life was taken away by 
the Teſtimony of the falſe Witnes, then his lite behoved to go, and he could 
eype@& no mercy,becauſe he was like the man who lay in wait to kill his neigh- 
bour, and came preſumptuouſly upon him to ſlay hint with guile: and concerning 
ſuck a man, GODS expreſs command is, Thou ſhalt take him from mine Altar, 


' that he may die, Exod. 21. 14. And this may ferve for proving the firſt Ar- 


sument, taken from the Pratice of the Jews. 

Arg. 2. The ſecond Argument to prove that the Lawof GOD did nor 
require Retaliation in a literal ſenſe, ariſes trom comparing that Law with 
the Laws and Writings of the Grecians and Romans on that Subjett. 

1. I begin withtheir Law of Reraliatior, as it is in the ſeventh of the XI.. 
Tables, 7#t. de injur. cap. 4. 1.2,4,5. and the laſt words of the ſixth Law, with 
the Paraphraſe of Jacobus Gothofredys theteon, who collefted theſe Laws from 
Al. Gellins, and other Roman Authors, and . this ſhould bear the greater 
weight, in that the Grecians who are ſaid to receive them from the Jews, and 
the Remans who received them ffom' the Greciays, had no intereſt to corrupi 
or alter'this Law, -or'to diſtort it to awrong ſenſe, nor were tempted wich the 
blind Zeal-that miſled them in Religions Worſhip. , And ſo we have juſt rea- 
ſon to believe, thatthis Law,as it is mthe XII Tables,is worded according to 
the true meaning of the Law of GOD," from which it was takeg,as we faid 
N. 105. ſupra, and may ſerve to illuſtrate che ſame. RN... int, 
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Follow 
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end their Paniſhments.” 4i 


Follow the word: of theText, with the foreſaid Paraphraſe, andthe Scriptures 
in the Margin which correſpond therewith. | | 


Text. Paraphraſe. 
; I. 2. de injiriis levioribus, 
TheExamples after SI QUINJURIAM S7 quis injuriam lee 


adduced, ſhew this ALTERI FAXIT XXV. viorem, ſive re, ffoe 
was ſmiting on the ARIS POENZ SUNTO. verbis, alteri feeerit, 


" Mouth. 25. 4[ſrbas mulZator. 
I. 4. de pena talionis. 

Exod.21.24. SI MEMBRUM RUPSIT Sz quis alteri mem- 

Hand for Hens, NI CUM EO PAICIT TA- brum aliquod ruperit, 

Foot for Foot. LIO ESTO. ' mi cum eo patiſcy ve- 


lit, membrum ei pa- 
riter rumpere injurid 
aſfeFo jus eſto. 


I. 5. de ofſe fuſo, 1.6 den- 
N tibus' excuſſrs. 
Ibid. QUI OS EX GENETALI ni dentemexgingive 
Tooth for Tooth. FUDIT LIBERO CCC.SER- excufſerit libero homj- 
VO CL. ZXRIS POENZE mi trecentis Aſſibus 


SUNTO. mulFator, qui ſervo 
1507 34 
| 1. 6. de falſo. 
Deut.19.19,21. SI FALSUM TESTIMO- Si quis falſum teſti- 
Te ſhal do unto bis NIUM DICASITg SAXO moninm dixerit” jaxo 
as he thought to heve DEICITUR, | Tarpeiopreceps dejici- 
done unto- bis bro- = allot tore. F 
ther, and thine ee _ © * © $ | ee 
ſhal not pity, but life | | | | woe j-- ' 
ſhab go'for life. EW wh 


Now tet ns compare theſe Laws as Paraphraſed, one by one, with what'we 
have ſaid N.115- & ſeqq.' concertting the Dottrive of the Fewiſh Rabbies;and 
we ſhal find an exa&t agreement betwixt the Rabtjes and theſe Laws. For, © 

7. As the Rebbiesacknowledge N.r't7.ſupre,'thatthe Jews might Tranſz# ;",.,; 
ſo the:ſame is evident from the ſaid } 4. de peni*talionis, and theſe” wards 
thereofg+NI CUM EO*PAICIT,. oras the Glof7 hasit; paciſts ®#13t, that ei-" 
ther x'Trenſa#ion adtually made bythe Delinquent,” or his'bting willifig to: 
Tranſu&,-as the Paraphraſe has' it,” was ſufficient to liberae ile from' the 
Corporat Puniſhment of. the Law: © OUASIINAGOS "194. 

2. Ir appears fromeÞ: 27 de'injur. Jeviorib. ſuch'as depihnetiox br tniting on 1:4 
the Mouth 3: that this was nor recoftipens'd by! depeeation, 'biftby payment 
of - #75 nee _IE oo $- this i w-which -Phavorinus 
apud A. Gel. loc. citat. objedts to jus, telli m how the 1 and 
Vicked Liceitis Veraciws =o others read Nwien J- df rag tak- 2 
in otros. put the ſmalneſs of the Penalty, to Mite every mi he met 
with. on the-Month, and thereafter to cabſe his la low with 
2 . Mg C ropay-down the Ranſom. docs wh; JV {< = o Soap 13 oF 
' 3, "appear! y k4. de -offe fafo vebdentibus excuffhy that the Law of GOT.*:25 
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could the Judge decern it in that Senſe, becauſe the Law limits him ad peran 
CCC. a{jinm ; i the Party injured was a free mar, and to the half ir, if he 
were 4 Slave, and thiis di ſhows, the difference of perſons was ob - 
ſerved. 

4. And laſt of all, as the falſe Witnes was puniſhed by the Law Deu. 19. 
with Death, it by his falſe Teſtimony he had caken away the life of a man ; 
ſo by the laſt of the Lawsof theſe Tables, he was throwen over aRock with- 
out Mercy. And even the later Law of the Romans, ( although it has in 
many things derogated from the Law of the XII. Tables,according to Vipiay. 
L.1. ff. ad C. Aquil.) yer it contains the Law of Retaliation againſt a falſe 
Witnes, 2«i falſum teſtimonium dolo malo dixerit quo quis publics judicio rei 
capitalis dammneretar, l.1. F. 2. Ll de Sicar. which upon the ſame Reafon was 
againſt falſe Accuſers, both by the Civil Law, in /. fin. C. de accuſat. auther. 
fea novo jure. C. de adult. and by the Canon Law, in Caxſ. 2. 4.3. 6. 2, & 3. 
the words are, Caluminator ff in accuſatione defecerit, talionem recipiat, qui 
non. probaverit quod objecit pena quan intulerit ipſe patiatur ; though Clarus 
lib. 5." F. fin. q. 81. proves, that this (as to Acculſers )) is aboliſhed, Ferd. 
Vaſq. 1.2. controver}. cap. 18. N. 6. wiſhes that the Pain of Retaliation might 
be puntually exafted from both  Witneffes and Acculers, that Pleas might 
have an end. $0 that in this point of putiiſhing a falſe Witges, the Jewiſb 
Lew was not more ftrit than the Roman Law is. 

' 2. As the words of the foreſaid Law { ST MEMBRUM RUPSIT NI 
CUM EO PAICIT TALIO ES1O0) accotding to Gothofreds Paraphraſe,did 
admit of a Raz/om, in place of firif Retaliation,when the Delinquent was wil- 
ling to pay the ſame ; ſo the Greek and Latine Authors, who liv'd at the time 
when this Law was in vigour,underſtood it-in the ſameſenſe,as appears by the 
Reaſonings. of Arii7etle, (a famons Profeſſor of Philoſophy in 4rhens, the 
chick Seat of the Grecian Learning, ) againſt the Pythagoreens, Arift. lib. 5. 
| Ethic. cap. 5. renewed by Phavorinus a Rowen Philoſopher, S. Ceci- 

liss a Lawyer, vid, Al. Gell. ljb. 20. cap. 1. and fumm'd_ up by Muthers, 
dit. tit. de injur. N.2. from which we argue thus, 

Firſt, It muſt be granted (' without conſidering the ſtrength of their Argu- 
ments ) that if they believ'd that fir: Retaliation was impratticable in the 
matter of Brujſes and Wounds, then the Law could not in their Opinion re- 

nire . Sol Fam wrt $A theſe Delis, han the hey prey x as is clea 

om the rgnment bavorifus, ih wor ( lays he; imitating” 
Ariitotle) a max, through chance or inadvertency, pies Fe _—_ 4 riereber 
of another mans Body, 1t will be impeljeble for the pay Yet wide eryfodt or 
inadotrient Retaliation 3 yee, theugh the Injury be done-defignedly 5 it will be 
difficult.C if not impoſſible.) to make « Wound ſo equal to anothet at it ſhall nei- 
ther be deeper nor broader, .and the Fudge will not be able #9 obſerve ſueb\preciſe 


meaſures «s ſhall equally ballance and not exceed the Injury gi 


if both parties ſhould haply be in the wrong, and multiply Injuries to one enother, 
| & thoſe of a different matyre 5 # would-be att anaccount eh eruelty-t0;r#iſe 4 

it for obtaining all theſe things to be done-by way of Satifation and Retalia- 
tion, for ſo, infinite Reciprecations. and Retaliations--monld follow te both 
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and their Puniſhments. 4} 
wind, and if be ated of deſign,or by ſudden paſſion ; and ſeing the Lew permits 
Tranſation to be made, and a Kanſom to be payed, if in that caſe the Percuffor 
will not redeem the Puniſhment, by payment of the Ranſow, the Decemviri, Au- 
thors of the Law, allowed Retaliation to be exaFed, whether the Delinquency 
was done by deſign, or by inadvertency z for what Cruelty, I pray you, can there 
be, if the ſame be done to you which you did to another, eſpecially when you were 
allowed to tranſaF andpay a Ranſom, and noneceſſity lay upon you to nndergs 
Retaliation, unleſs you your ſelf had choos'd the ſame ? And now, can any of the * - 
Eadids emitted by the Prztors, concerning the eſtimating of Injuries, be more juſt 
or approvable ? Alſo, I would not have you ignorant, that the Judge neceſſarly 
b:hoved to reduce this Retaliation ts an Eſtimat. For if the Delinquent, refu- 
ſed to undergo the Retaliation ordered by the Fudge, then the Fudge condemned 
him to pay a Sum of Money,as the Eftimat of the Plea. Whereby if the Delinquent 
conceivd that the terms of Agreement,& the Puniſhment of Retaliation were both 
tco hard:;the Severity of t 7 ao was taken off by thepayment of a Peeuniary Mul#. 
And now feing Phawvcrinys, whom S. Cacilins honours with the Title of 130 
one yers'd in the Learning of the Ac«demicks, thinks it was impofhible to exe- 
cute this Law by Identical or Pythagerical proportion : and that S. Cecilizs 
himſelf yields to an An«logica! proportion, asagreeable to the Law and Cu- 
ſtom of the Remars ; how can we think that this Law had any footing in the 
fri Senſe, among the Romans, whoſe mind thele Diſputants their Country- 
men, are preſum'd to have underſtood ? But 
2. As the Diſpute betwixt theſe two Rowans, ſhews what was the Opinion :;: 
of that People at that .ime,even ſo the Arguments which Ariſtotle urg'd long 
before againſt Pythagoricel Retaliation,ſhew that the learned Athenian:s(from 
whom the Rowars receiv'd that Law) had always underſtood, & maintain'd it, 
according to the Rulesof D;ſtributive Juſtice,or Analogica/Proportion. © Di- 
* ftributive Juſtice, ſays he, requires of Judges that they ſeriouſly confider the 
* Circumſtances of Fact,. the Perſons by whom and againſt whom the Crimes 
* are committed. For it a Peaſant ſhould beat a Magiſtrat, or a Child his Fa- 
* ther, or a Slave his Patron, certainly the Crime would deſerve greater Pu- 
< niſhment than if committed by the Magiſtrat againſt the Peafant, the Parent 
< againſt the Child, or by the Patron againſt his Slave : and yet according 
* to the Law of Pythagorical Retaliation, he muſt be equally puniſhed who 
< offers a Blow to a Prince, and to a Begger : And a Slave offering Violence 
© to his Patron, and a Patron injuring hisSlave, muſt ſuffer the ſame degree 
* of Puniſhment;which toevery man ſeems abſurd : And on the ſame ground, 
« if ye {mite out the Eye of a Monoculwe, you ſhall loſe but one Eye by way 
<* of Puniſhment, whereas if the Monoculus ſmite out your Eye, he muſt be 
* made Blind, tho' he made not youBlind : and if you having two hands, 
* {mite off the ſingle Hand of your Neighbour, and thereby make him inca- 
* pable to ſerve himſelf in the neceſlities of Nature, yet you ſhall loſe but one 
* Hand, and be till capable to ſerve your ſelf with the other. Again, Diftri- 
* butive Juſtice, as it conſiders the perſon, ſo itdiligently ponders Time and 
© Place. and one and the ſame Crime, is not equally atrocious at all Times, 
* and in all Places, as the Storcks fancied, but increaſeth and diminiſheth ac- 
©* cording to the Time and Place of committing. Whereas if Pythagorical Re- 
© taliatiow hold good, then he who Wounds his Neighbour in preſence of the 
* Judge, and he who Wounds him inan obſcure Vault,and he who Wounds 
* him in a Church,or Palace of the Prince, and he who Wounds him in a T a- 
* yern or a Brothel-houſe ; muſt ſuffer alike Puniſhment. Morecver, if ftric# 
* Retaliation take place, then if Claudius Pompeins commit Adultery with 
©® Ceſars Queen, Ceſar may retaliat ? "Ys Adultery with the Wife of 
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«* Claudius, which is contrary to the rules of Morality; and if C2ſay ſteal 
<* 1000 weight of Gold from the Theſaury of the People, = may retaliat - 
« by robbing the Coffers of Ceſar; and if Albinus reproach odius, Modius 
© may in Retaliation revile Albinus, which were to be guilty of a ſinful fort 
« of Retaliation, and may take place according to Pythagorear Dodrine, not 
< only in Adultery, Theft, and Reviling ; but in Witchcraft, Sacriledge, In- 
<« ceſt, violation of Sepulchres, Calumniation, Preyarication, ſuppoſititions 
« Births, and all manner of Villanies; whereas all theſe Inconveniencies may 
% beſbun'd, by obſerving the rules of D:ftributive JuStice. | 
And now having given an account of theſe Debates, to prove matter of 

Fa&, to wit, thatthe Grecians and Romens did believe and prattiſe the Law 

of Retaliation, in an analogical ſenſe, at the times when theſe Debates were 

managed ; I ſhall now ſubjoyn ſome Conſiderations for preferring the Autho- 
rity of Ariſtotle, before that of Pythagoras and his followers : As, Firſt, The 

Queſtion was about the ſenſe of a political Law ; which' Ariftorle is to be pre- 

ſum'd to have underſtood better than Pythagoras,becaule he learnd the know- 

ledge of Law from Plato his Maſter, who wrote de legibus ; and Memnochins 
proem. de Arbitrar. N. 3. calls him the learnedſt of Plato's Diſciples. 2. Ari- 
ftotle being a Profeſſor of Philoſphy, and a conſtant Reſidenter at Athews,and 

having written well on the Politicks, its preſum'd he underſtood the Laws 8 

Cuſtoms of Athens, better than Pythagoras did who refided long among the 

Feyptians with Amaſes their King. 3. Its probable that Pythagoras learn'd the 

firſt Principles of tri# Retaliation fromthe /tgyptians, where he allo learn'd 

the fooliſh Opinions ef the Metempſychoſis or Tranſmigration of the Souls of 

Men into Beaſts and Plants, and the idolatrous Doctrine of worſhipping the 

Sun and Moon. 4. Pythagoras ſees to have had little Authority among the 

Grecians, becauſe he was mocked by diversof them. Timon in his Sil: re- 

proaches him for his Magical Arts,and hunting after the Praiſe of Men, without 

merit. Xenophanes Cratinus derides him in his Pythagorazaſa, and Alexis in 
his Tarentines, for his ridiculous Concluſions and icholaſtick Toys ; and could 
there be a more ridiculous Fancy, than his adoring of Feans to that Degree 
of Superſtition, that he choosd rather to be kill'd than make his eſcape, by 
trampling on them when purſu'd : more of his Follies may be found in his Life 
written by Djeg. Lacrtins. 5. His abſurd Dodtrine of Communication of 

Goods,needed {tri# Retaliation todefend it againſt the Janglings which ſuch a 

Dodrine would produce ; and his affe&ting the Name of a ſtri& Juſticiar, 

might be another cauſe to defend i7ri& Retaliation. Laſtly, the learned Rive- 

tus, Wallens, Metthens, and many orher Divines and Lawyers, prefer the Ar- 
gaments of Ariſtotle and S. C ecilins, before theſe of Pythagoras and Phavorinus. 

133 Irs trucindeed, that Bodinus lth. 6. de repub. cap. ult. takes a way of his 
own, and cenſures both Ariftotle and Phaverinys, as if they had miftaken the 
meaning of Pythagoras 3 and for this Bodinws himſelf 1s as ſeverely cenſured 
by Matthens dif.c. 4. N. 3. in fin. But, for all this, he acknowledges that 
ftriF Retaliation was never practiſed in the Cities of the Jews, and cites Maz- 
20nides, and the words of Rabbi Kana to prove it. 

134 The only thing which ſeems to gravel Bodinus, (and which.as Mattheys ob- 
ſerves, 15 neither cleared by Ariiotle nor Phaverinns ) is whether firi# Reta- 
liationwas 1n ule where the Offender and Offended were in equal Circumſtan- 
ces;as for example,a Pealant demembring a Peaſant in a privat place, ec. but 
this is no difficulty,and Ar;iotles Arguments drawn from Circumſtances, are 
ſtil] pungent againſt zdentical Retaliation, upon'this ground, that if the Law 
had required it in caſes of equal Circuniſtances, it would have diſtinguiſhed 


becwixt a ſimple and circumſtantiated Cafe, and wonld not have determined 
| the 


132 


OT. 22 


2 and their Puniſhments, 45 
the ſame Puniſbment in the general, which could be neither juſt nor poſſible 
in all caſes. | 
We cannot deny but ſome of the Oriental Nations, and particularly the :3; 
Licriens did exat firif Retaliation for the Eye, and we have a remarkable 4 
Caſe in Died. Siculus lib. 12, which happened to be pleaded upon the Law of 
Charondas. Si quIs Cu1 oculum eruerit, oculum reo pariter eruito. A Monecculus 
had his Eye ſmitten out, the Delinquent had one ot his Eyes taken out by way 
of Recompenſe, bur the Mongculus nking that Puniſhment not ſufficient, 
brought the Caſe before the Aſſembly of the People, and demanded the other 
Eye alſo; the Delinquent alledged, that he had ſatisfied the Law by the loſs of 
one of his Eyes; the Plaintiff replyed that the Delinquent ought to be made 
bling fince he had madehim blind, and becaule the Law did not ordain it, he 
crav'd the Law might be reſcinded, and another made more ſtrift : and, ac- 
cording to the Cuſtom of the Place, came with a Rope about his Neck ready 
to undergo the puniſhment of being hanged therewith,in caſe his Deſire ſhould 
be reje&ted, and o far prevail'd that the former Law was correfted. This ac- 
count is alio given by Plato. But though all this be true, yet it proves not 
a general pradtice of #ri Retaliation in all caſes ; for, ifthat had been,then 
the Law would not have run ſergly as to the Eye, but in general Terms. 
Moreover, the Prohibition ( which Aredizs mentions } holdsforth, that the 
Law was made with a ſingular reſpe& to the Eye, for its excellency and uſe- 
fulneſs to the Body beyond other Members; and for this cauſe 'twas that Ju- 
flinian reckons the percuſſion of the Eye among atrocious Injuries F. 9. 1»/2. 
d: injur. and Charondas did no more than Chriſtians, who condemn #7ri Re- 
$aliatior, have done: we have a proof in the words of St. Auguitine Epii?. 
159. ad Marcel/in. ( cited by Gratien Canſ. 23.4. 5. C. cirewmceliones. 2. ) 
where he relates thar he himſelf interceded with MarceVinns., that the Dong- 
tiits, who were arraigned before him co be puniſh'd for whipping a Catho- 
lick Prieſt, and putting out one of his Eyes, and cvtting oft one of his Fin- 
rs, might not be puniſh'd by firi& Retaliation : and thence it leems that tri# 
ED fer ſuch atrocious Facts, was in uſe in his time. The ſame is 
prov'd by Novel: 92. of Les the Emperour : and by the Deciſion of Charles 
the fourth againſt Zachore; cited N. 24. ſupra, and by Novel 142: of Tuſtini- 
4 ordaining Caitratiox to be puniſh'd with Caſtration; 

And this may ſuffice for our ſecond Argument taken from comparing the 
Law of GOD, with the Laws. and Writings of the Grecians and Romans, on 
the Subje& of ſtri# Retaliation ; to prove the Conclufion formerly laid down, 
that although Retaliation in the general be founded on natural Equity, yet its 
ſtill to be underſtood as admitting of latisfaftion by axelogical and geometrical 
proportion. 

Argument 3: To prove the ſame Concluſion, ſhall be taken from the :;5 
Authority of Divines and Lawyers. I begin with Gretivs, becauſe eminent 
in the knowledge of the Jewiſh and Chriſtian Theology, and the political 
Laws of both: this learn'd Author /ib. 2. de jure B. &- P. Cap. 20.N.x.having 
acknowledged the natural Equity of the Law of Retaliation in theſe words ; 
Among theſe things which naturl Inſtin@ tells us are lawful and not unjuſt, this 
7s one ;, ut malum qui facit, malum ferat,that he thet doth evil ſhould ſuffer evil: 
which Philoſophers do reckon as the moit ancient and moſt perfe rule of Juſtice, 

or 4s one of the Laws of Rhadamanthus, zee ſo ancient and indubiteble,that Pla- 
to was ſo bold as ts ſay, that neither the Gods nor Good-men durftl never ſay 
otherwiſe, bur that he that doth wrong deſerves to ſuffer for it. He after all 
this, N. 10. ſpeaking of the ſame Law of Retaliation, and how far Chriſts 
words Matth. 5. 44. you have heard it ſaid an Eye for an Eye,&c. make an alte- 
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ration of it; and having alſo infiſted upon ſome paſſages concerning it,taken 
from St. Auguſtine on P/jal. 108. and Tertulian, he thus concludes: By thi; 
Tertullian we way ſee that its not only unlawful for a Chriſtian to exa@ this 
aw of Retaliation, but that it was not tolerated among the Helrews, a; « 
thing jimply and in it ſelf commendable; but only for the prevention of a greater 
Evil. Thus alſe deth S. Chryſoſtome o» Ephel. 4. 13. exponnd that Law of Re- 
taliatien, Therefore doth Chriſt urge that Law of Moſes an Eye for an Eye, 
and a Tooth for a Tooth, »t iHize menus cohibeat, now ut twas excitet contra, 
to reſtrain him that offers the wrong, not to provoke thee to revenge who 
ſuffereſt it; not only to preſerve thine Eye, but to keep his alfo ſafe. And 
again, The moi? learned among the Hebrews did not apprehend it in that lati- 
tude; for they reſpeFed not ſo much the words of the Law, as the Reaſon of it, 
and the intent of the Lawgiver. And at ſome diſtance ſays, For even the Jews 
themſelves ( as Joſephus tells ws) beſides the Coits and Charges of the hurt done, 
whereof we have a diſtin# Law Exod. 21. 19. did uſnelly buy off their Talio 
with a Sum of Money. The like they did at Rome, as Favorinus i# Gellins te- 
ftifies. In theſe laſt words he makes the Parallel betwixt the praQtice of the 
Fews and Romans; and we have ſhown that the Rowan: did never exatt ſtriiF 
Retaliation, unlets in atrocious Caſes. St. Aug. l. 19. c. 25. contre Fauft. Ma- 
rich. calls the Law of Retaliation, non fomes ſed limes furoris, to ſhew that 
it was not deſign'd for exaCting #ri# Retaliation, but to reſtrain the Jews from 
privat Revenge, by which they were in uſe to redreſs themſelves before the 
Law was made. And Grot: dic. c. 20. F. 8. in fin. relating to the after Cuſtom, 
ſays, The Hebrew Law permitted the Kinſman of him that was murthered, to 
kill the Murtherer. with his own Hand, in caſe he overtook him without the 
Cities of Refuge. Ard it is well obſerved by the Hebrew DoGors, that a Kinſ- 
man might exati the Law of Retaliation with his own hand for the perſon killed ; 
but for himſelf, if any violence was offered him either by Wounds, Mutilation, or 
otherwiſe, he was to make his Appeal to the Fudges ;, becauſe it is & very difficult 
thing to moderat our Paſſions, when they are excited by our own perſ7 onal Grief. 
Goodwyn, famous allo for his Knowledge in the Jewiſh and Romer Antiqui- 


7 ties; in his Moſes and Aaron lib. 5. cap. $. ſays, that the Hebews underſtood 


not talionem identitatis,vel Pythagoricam,but ſimilitudinis,vel analogicam,which 
was when the price of an Eye or ſome propertionable MulCt was payed; & that 
it's impoſlible ro puniſh one Maime with another : And for this he cites Targams 
Jonath.on Dent.19.21.And R.Sol.ibid. Further he cites Munſter on Exod. 21: 
aftrming that the Hebrew DoQors lay,that the Party offending was bound to 
a five-told Satisfa&ion. 1. For the Hurt in the loſs of the Members. 2. For 
the Damnage in loſs of his Labour. 3. For his Pain or Grief ariſing ſrom the 
Wound. 4. For the Chargein curing of it. 5. For the Blemiſh or Deformi- 
ty thereby occaſioned, | and this agrees with what was formerly cited out of 
Maimonides by Ainſworth, N. 120. ſupra. ] And ſays, that Munſter render- 
eth theſe Five thus; Damnum, Seſſuo, Dolor, Medicina, Confuſte. 

And the Teſtimony ofthe Jews hath the more weight, in that they were moſt 
tenacious of their political Laws,& ſtri&in the literal obſerving of them, parti- 
cularly of that Dext.21.2.concerning one found ſlain in the field, as Ainſworth 
out ot Meimworides in his Treatiſe of Murder,cp.9./e.4.9, 10.&Selden de Syned. 
lib.z.c.7-relate; And ſurely they would have been as ftri&t in theexecution of the 

; Law of Rete/ration, had they notcertainly known that an analogical executing 


' thereof was ſufficient,& thatit was made wagis ad terrorem quam dawmnationem, 


and to hinder the Party injured from taking Revenge. INE. lib: 
4: Ep:it: 96.. cited by Rivetus on Exod: 21: 24: ſpeaking of Eze for 
Eye, lays, qued lege hac cantwns eft,nec eſt crudele neqz immane 5 ſed fiquidens 
#5 ſenſus qui prima fronte accipiatur juſtitia plenum eit 5 ſi vero interior ſenſis 
expendat#r etian humanitete refert#m e$t, nam »t eum qii alteri quid inique fa- 
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cere eweditatur, compeſcat metu ſmilis peryeſſiows, & ita improbitatem reprimat, © 
ideoq; hec jure meritog, ita ſancivit. be end-and defign of their Law being, 
non ut libidini populi indulgeretur, ſed ut qui ad injuriam inferendam proni e- 
rant talionis metn, coercerentur. AS Rivet expreſleth it on Fxod. 21. 24, 25. 

Further Godwyn lays from A. Gellins. lib. 20.c. 1. that the Romans likewiſe 19 
had 2 Ta/lio in their Law, but they alſo gave liberty toche Offender, to make 
choice whether he would, by way of Commutation pay a [proportionable 
Mul&,or in identity {ufter the like Maime in his Body. And here we may ob- 
ſerve that he takes the Teſtimony of $. Cecilius, as a proot of the cuſtom of 
the Romans, as thepther DD. who cite that Diſpute, do. 

Panlus Fagins on Dext. 19.layes, Hec lex talioxis autcre Rabbi Kanan, ut a 146 
Bachi citatur, nnnquam et obſerugts. Nam preter ſcripturam, ex traditione 
ait conitare, qued nou eculus pro oculo, ſed eitimatio pecuniaria reddatur alio» 
quin enim legi non ſatisfieret, que. ait, quemadmodum dedit maculam in homi- 
new, fic detur in anthorew, Levit. 14. jam patet, Exod 21. quod de intereſſe & 
ſumptu in medicos fafo, ſatisfacere 14 i damnum dedit, tenetur. Qnod fe 
autberj oculus pro ocula eff oderetur, quis ule Satisfateret? Eft &- alins tenerioris 
Conftitutionis quan qui leſus ei}, qui ex equali vulnere ſemiliter mortem -bierit. 
Propterea fieri now poteſt, ut per omnia vulnus & lefro aqualis antori infligatur. 

TheReader may al. peruſe thele Divines following, viz. Fpiſc'p. inft. b. ,,, 

. ſe#. 2. and Pool in. his Criciques following him : asalſo Pools ennotat. on 
xed. 21.24. Scealio Simlerys, Willet, Cajetar,a L apide, Chytreus and Rive« 
1x5, on Exod 21. 24. Lorinw ( moſtamply) in Levit. 25. 19.20. Malde- 
24t in Math. 5. 38, 39. Ant. Waller, oper. tons. 2.p 290. Cal. 2. allablolutely 
condemning Pythagorice! Retaliation; And if we turn over all the Divines, 
whether Ancient or Modern, Reformed orRomaniſt, in their Commentaries 
and other Writings; we'l find all, few or none excepted, agreeing to an ane» 
logical Retaliation, and ain that rhe exafting of ſtrict and /zteral Retg- 
liation, was never intended by the Law of Moſes. And the moſt that ſome Di- 
vines grant, is, that.identical Retaliatiex may becrav'd in a Libel, thereby to 
force the Delinquent to a TranſaQion. | 
Toconclude oa Argyment a from the Authority of Divines: As theSads 143 
duces,did patronife identzcut Reteliation, among the Jews, & were noneof the 
ſoundelt of thejr Seas3, [even {a the Menichees were it's Patronsunder Chriſtia- 
nity ;(as may beleephy.s; Areaſtinein his Dif] utes conireFauſtum.l. 9.0.25, and 
Adimantbum, Manirheos;and byThed Pelufrot.Epiſtl. 2. Epiit. 133.)of whom it 
ath ne. Reaſon to glory, far theſe Marichees were the moſt wicked of all 
erericks in the Fvfebe and axe claſſed by Theodofus the Emperor, /. 5.c, 
de Heret-. in the Rereof a black. Tribe of the worſt of them, with this S;:g- 
m4'3 Mazichei 444-444 
cauſe he commanay 
V1 9 RR demned by the D ſo alſo by | 
. As rid /i4tion 18 condemned by the, Divines,fo allo by the generality :4 
of Lawyers 3 Z woHettamenY] ulteins;Harprecht Bachovins Viewins, Pe oY 
ſeveral ocbers.; in their Commentars on theſe Words of 4.7. i»ft. de injor-paue 
extem jujurierum ax |. XILT ab. propter membrox quidem: ruptum talio erat;all of 
ther agreeing ta the Senſe put upan the Law by $.Cecilius, and to Ariftotles Ar- 
guments againſt Pxthagoras. Fo theſe add = Bag on that Text,who ſays 
expreſly;chat that learnedi)Diſput berwixt Phaworinus & S.C eciline,hathb 
much 11ght ro this matter, becauſe.ic ſhewsthat the Delinquent was lying un 
no neceſlity to undergo fir: Retaliation,in that he had the power to redeers; 
And Gudelizus de jure Novif dib.g.4.Cap. 15.n. 14. affertsthat the Law was im- 
praicable, if taken in a ftrice Senſe , BAS convinced by the Arguments 
| cf 


was. elerum nequitian pervengrunt, and for that 
to bebapiſhed out ofall Cities,and ſome to be pu- 
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Of Mutilation and Demembr ation, 
of 'S. Cecilius and Ariſtotle. The like is to be obſerved from FJacobys Go- 
thefredus, in font. jur. civil. lib. 2. y; 7. quo cOmmendatio hgis XIV. Tab. 
continetur ; Where having ciced Cicero, Tacitus, Livins, Crafus, Dijod.: 
Siculus, Dionyſ. Halicarnaſſeus, to prove the Fquity of the Lawsof the X11. 
tabb. he ſets down the whole Diſpate betwixt Phevorinns and S. Cecilins, to 
ſhew that he embraces the Law ot Retaliation no otherwiſe than as S.C zcilius 


' expoundsit, and for that Cauſe his Paraphraſe on theſe words, Nz cum es 


paicit, is vel paciſci velit, as we have formerly noted. Z 

And whereas ſome of theſe Lawyers, in the places above-cited, ſay that in 
the caſeof Demembration, the Puniſhment was M:mbrum pro Membro, they 
are ſtill to be underſtood as the like words in the Law of GOD, and the XIL. 
Tb. that is ro ſay Redeemable,upon a ranſom to be modified by the Judge, 
where the Profer of the Delinquent was too low, or the Demands of the in- 
Jarcd Party too high; like the caſe Exod. 21. 22. 

And all theſe D D.Divines and Lawyers who have cited that famous Con- 
ference betwixt Phavorinus and S. Cecilins, and founded their Opinion on 
it, have done ſo with no leſs Reaſon to prove the Cuſtom of the Ramans.than 
they founded on the Teſtimony of Ariſtorle'to prove the Cuſtom of the Gre- 
cians. For 1.The Controverſy betwixt theſe CoBogus:ors was concerning the 
ſenſe of the Law ofthe XII Tables, which Phavs: is {though eminent for 
Learning ) had miſtaken and charg'd with Obſcurity ; and S. Czcilins was 
well versd in the Knowledge of them, as you may ſee by his Anſwer to Pha- 
vorinus, in theſe words Obſcuritates legum non aſſignari debere culpe ſcriben- 
tinm, ſed inſcitie aſſequentinm. 2. S. Cecili:s was generally versd in the 
Knowledge of Law ; as you may ſee by the Characters he receives from di- 
vers perſons; 4 Gefius relating that Conference, bas theſe wards 3 in diſci- 
plina juris atque legibus Pop. Romani noſcendis, interpret4ndiſque ſcientie, uſu, 
and oritateque iÞuftris fuit. Juitinian calls him juris antiqui conditor, |. rx. 
prin... de communi ſervum manumit. Papinianand Olpian approve his Wri- 
tings 3 3 . Titio centum rf d: condit. et demonſt. l. proſpexit. 12, F. 6. 

i et 4 quibus manum. l. fi poſtulaverit 28. F. þ liber 5. ff. ad leg. in 1. adutter. 
Lt Bertrandus in his Life. Laſtly, A. Gelis:r himſelf who records the Con- 
ference, wasa learned man and contemporary with theſe Cologuntors, and 
coniersd with them about the year of Chriſt 143, which was the year in 
which A. Gelins wrote, as you may ſee in the Account of his Life written by 
the Author of the Notes on him in «ſum Delplini; And in his third Note 
on that Conference, where he reftifies an Error of wage org that had crept 
in to the Text, making that Conference to be many years thereafter, ' 

So that by all that is above-ſaid, it appears that the Lawof Retaliation way 


xr 


'*” never executed in a Pythagorical or Arithmetical Proportion among either 


Jews , Grectans or Romans , but according to the geometrical and 
analogical Proportion ; with reſpeX to Circumſtances that 'accompaniet the 
Crime.and that the payment of a Ranlom for Damnages was always admitted: 
Except the Obſtinacy of the Delinquent had given occaſion”to the contrary ; 
or that there had been a ſpecial Law upon a ſpecial occafion';' or with refpe& 
to ſome particular Member, as the Eye, e&&c. Which T doubt not, may hap- 
pen in many Kingdoms, and give occafion to the Variation of Laws. See 
Caroli du Freſue, gloſſarium, on the word Talio. And therefore the Libel of 
Mutilation 28. July 1647. Forbes of Leſlie againſt Menzies of Pitfoddels,cra- 
ving tri Retaliation tor the breaking of a Leg, was ill founded; and no 
 donbr if it had come to a Determination, as it did not, the [udges would 
have refuſed the defire of it, in reſpect of the Anſwer made thereto, ſetting 
furth that #ri# Retaliation was not in praftiſe : And indeed, it's more agre- 
able 


er 
Grotius &e jure B | | 
what the Goſpel requires in this matter : and N. 36. heproves, that unleſs 
there be urgent Caules to exad the Sevetity of Laws. we ſhould incline to mi. 
tigate Puniſhments; © For herein, ſays he, conſiſts one part of Clemency,; 
<« the other conſiſting in their total Remi 


I come now toaniwer ſome Objettions which occur to me. 
O43. 1. If (trift Retaliation wasnot enjoynd among the Jews, then there 145 


t Damages. 


| atid their Pudlſhmentt. © 
able to Chriſtian Meckne(s, preſſed by our Savious, Matth. 
rent with mod 


Concerning 


a 


which Irec 


n, 


$39: Tobe 
& P.11h.2.c. 20. N. 10. where he particularly treats 


ag 
of 


wasno place left for the Exhortatipn to Chriſtian meekneſs,or torewitting the 
Puniſhment of Eye for Eye, Mar. 5. 38. TI anſwer, there was ſtill place for 
the Exhortation, becau'e the Party injured might always inſiſt for the ſtrict 
Puniſhment, but the Judge was not obliged to grant it, except when the De- 
linquent brought it on himlſelt by refuſing to pay the Raniom; and even the 
Ranſom it ſelf might be heavy on ſome, and ſo require a total Remiſſion or 
Mitigation by the Rules of Chriſtian meeknels, as wwe have juſt now ſaid. 

Ulpian in l. 1. fr. adleg. Aquil. ſays, Lex Aquilia OMNI- 
BUS LEGIBUS, que ante ſe de damns injuria loguute ſunt,derogavit ; five XIl 


Obje@. 2. 


T abb.ſrue alia que fuit. By which word 


Deregevit he means t 


taking away 


a part from every one of theſe Laws, while another part remain'd : for fo the 
word Derogare ſignifies, in oppoſition to Abrogare, or total Reſcindi 


I. derogatur 120 fﬀ* dz verb: fagnif. Now youl ask what 


part cou 


be taken from the Law, { membrum rape ni cum eo paicit, talio efte (which 
a 


was one of the chief Laws of the XII 
liation? for analogical Retaliation by paying a Ranſom,remained lo 


bb. de injuriis ) except ſtrit? Reta- 


there- 


after 3 as we ſee in the Anſwers of S. Cecilizs to Phavorimes, who flouriſhed 
about the year of Chriſt 143, as we noted before. 

I anſwer, That although U{pian ſpeaks in general, of derogating Fram all 147 
the former Laws, yet he meant only of the plurality ; and chat way of ſpeak- 
ing is very uſual, and muſt be admitted 
be falſe. We have Inſtances in theColletion of the Laws of the XII Tabb. 
made by Dionyſus Gothafredus, toprove that ſome of thefe Laws wene nat ' 
derogared from, but rarher ſtrengthened by addition of new Ations 5 6. Be 
in Trt.10.did fragm. Atio noxalis adverſus Dominum ex noxia;fivedelito ſer, 


was propos 'd 1n theſe words,9; ſerous firtum faxitmoxiamv? noonit ; be 


re, or otherways his words will 


repeats it in /:2.F 1.f.de noxalib Now theLex Aquilia introducd a new Adi 
ex eadem cauſa, and yet it was'/ſtill in the Option of the Party injured, to 


fe 


make uſe ofeither the old or new Action at. his pleaſure, becauſethey were not 
contrary the one to the other ; and therefore the one did notderogat from 
the other,but it was lawful to. purſue the Damnage upon cither of them ; dif: 
. 2... i. f* de noxal. I Qmecungque 56. | 
5. # Si familia furt. feeiſſ. F ſunt 'autem 4. 1nit. de noxalib. A ſecond Joſtance 
is, #n Tit. 24. $. 8. of the1aid Fragments, where there's a Law ſctidownts- 
ken from Plin. 17. l. 1. Fuir & Arborum cura-legibus,cautumgue eſt X11 Tb. 
nt qui injurid tlienas avbores (ecidifſet, Inerat in fingulas #ris 25. Andthere 
is not a word in the Lex Aquilia any ways derogating from it, .or fromthe 
Attion founded or it ; but, on the'contrary, there is.a Text 31 /. in aluobus. 
28.9. Colonus 6. ff. de jure, jurand. allowing this.Colazanito.be.purſued,..for 
tranſgreſiing that Law 3 -either upon the 'Law of .che-XIl Tebb. -or ppanthe 
Lex, Aquilia., or uponthe Interdi& quod vi-ant clam; ..andbeing:purſued:to 


' detend himſelf per exceptionem juris jurand. But (till it 


. de oblig. & ationib. 1; 


familia 


appears that nothing 


'by theſe new Attions was derogated from theold;and even fo the .Lex-Aqui- 
lia makes no Derogation from the Law, S: membrum riipſet ; only it grants 
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50. Of Mutilation and Demembration, 
a new Adtion to a Freeman, as well as to the Maſter of a Slave, for Dam- 
nages done to him by wounding 3 not ATios direfa,( for that is not com- 
etefit in this or in any other caſe «bi deſunt verbe legis, nor doth the Law 
allow it to a free or ingenuons man, but expreſly denies it to him; 2»;2 
non eft dowinits membrorum ſuorum, neque ulla liberi corporis eſtimatio eft, |. 
liber homo. 13 ff. ad leg. Aquil. ) but io wtilis to recover the Expenſe of 
the Cure, Damnages for the lois of Time, &c. by the ſame Reaſon, that it's 
| allowed to a Father to purſue for the Damnages incurrd, when his Sons Eye 
1s ſtruck out by a Tradeſman, to whom he is Apptentice ; cr by a 
School-maſter to whom he is a Scholar, /. 5 F. wlt. Verſe Pre- 
ponitur, et |. 6. & 7. f. did. Tit. And it was in the Option of the Purſu- 
er, in this Cafe, as well as in the two former Inſtances of the XII Tabb. to 
make uſe of the AFio ntilis,ex lege Aquilia;, or of the AFion that was former- 
ly competent upon the Law of the Table f membrum rnpſit : And we ſee by 
the Conference that the firſt AFion was then made ule of ; or otherways the 
Objettion of Phavorinus, and the Anſwer given by 8. Cecilins concerning the 
Pretor's modifying the Ranſom in place of i#ri# Retaliation, had been to 

no purpoſe. | 

1,3 Further, it will appear by tae following Accompt of time, that the Adtions, 
ex Leg XIT. Tabb, & ex leg. Aquil. endured for hundreds of years together; 
after the date of the Lex Aquilia : And becanle the date is uncertain, we muſt 
make our beſt Conftures about it from the Age of thoſe that cite it, and by 
comparing it with the Conference betwixt Phavorinus and S. Cecilins * 
Now the Conterence having been Arno Chr. 143. or thereby, as we 
ſhewed N. 144. ſupra; and the Lex Aquilia having had a Being in the time 
of Brutus ( whocites & decides a Cale by it in /. f# Serons 27.9.Si mulier fr. 
ad leg. Aquil. ) which Brutus was cozval with P. Mytins Scevola, Father to 
©. Mutius Scevola, as may be ſeen by the words of Pom?onins commending 
them, aS Founders ot the Civil Law about the fame time; im /. 2. F. 39. f. 
de orig. jur. And P. Mutins havingheen Conſul with L. Calphurnins Piſo 5 
anno O. C. 620. as Dion. Gothofredis in faitis conſularibus aflerts,Cwhich 1n 
all probability was about the time he cited the Lex Agni/a,he having not writ- 
ten till he was of Age) it follows that che Lex Aqurilia had endurd (from 
the time of this Corſulſhip tothe time of the fore{aid Conference) 274 years ; 
ſuppoſing the Conference was 4. Ch. 143. when A. Gel/ius wrore it. "Twill 
then follow, that during all theſe 274 years, the Action which aroſe cx leg. 
XITTabb. $i membrum rupſit, endurd with the AGjo ntilis introduc by the 
Lex Aquilia” Another Accompt may be made from the time of &. Mytins 
Scevola; ( butit will notgo ſo far backward ) this 2. Metirs likewiſe cites 
the Lex Aquilia, and decides a caſe by it /. 39. f. ad leg. Aquil. Now to find 
out the time wherein &. Matizs livid, we muſt confider that G. Aquilins was 
| his ordinary Hearer;tor ſo ſays Pomponins, difF.1.2.F.F.41.42. and the time of 
G.Aqrilius muſt be found ont by his conjunGtion withCicero,who i topiciscalls 
him his Familiar and Intimat:now Cicero ( according to Dioy. Gothofredus, in 
di&.fiſt.)was Conſul with C.Antonins,anno O.C.690: Andit we ſhould gratit 
with Yzltejus and P. Voet.that G.Aquilins was the Author of Lex Aquilia;yea, 
further, which they do notſay, that he made it in the year of Cicero's 
Conſulſhip ( which is evidently falſe, being cited by B;utus 70 years 
before ) even then, the Interval betwixt this Conſulſhip, and the year 
of the foreſaid Conference, will be 204 years ; In all whick time both the 
foreſaid Attions continued. And hereby it's evident, that the Law of the 
XII. Tabb. Si membrum rupſit 5 was none oftheſe Laws which was derogated 
from by the Lex Aquilia; butrather is to be excepted from the general words 
of 
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of Ulpian ; Lex Aquilia ommibus legibus, qid4 adite'ſe de damno injuaria loquu- 
te ſont, derogavit 3 fue XII. Tabb. froe alia + And ſo the Objetion, 
founded on theſe general words of Ulſpian is-fully anſwered... - | 
© This Calculation which I have infifted on, is-not obvious to every perſcn; 149 
and may be diverting z withal it may turoiſh Conjefture' that M. Aquiline, 
Grandfather to G. Aqnilins was the Author of the Lex Aquilia; becauſe he 
was before Brutus who cites it, and —_— it. Now M. Aquilius ( Accor. 
ding to Suarez, ad leg Aquil. appardt. cap. 1.N.1t)) having been Conſul anns; 
D.C. 625, and before that having been Tribunue Plebis 3 might then have 
been Author of chat Law, which was Plebiſcitum 5, ut in did.1.1, 44 leg. aquil. 
though with other plebiſcite it has obrained the Name of a Law «x /. ge Hor- 
zenſea. Bur Dion. Gothofredus in fait. Conſul. makes M. Aquil.us to be Conſul 
with C. Marins, A. ©. C. 65: .which doth not alter the caſe ofhis being Author 
of the Law; becauſe he might have been 1r;bunus Plebis, be'ore the time 
that Jo. Suarez makes him Conlul; Iſay this only furniſhes a Conjefture, for 
Ido not preſume to be poſitive, where the learned Noed:. ad d.&. 1. Aquil. 
cap. 1. And Fo. Swarez ( to whom I am beholden for this Calculation ) dict. 
Loc. plead no further certainty, than that one of the Tribe of the Aqu:liz was 

e Author. Further, S4: ez thinks it was made circiter annum QO. C. 62x. 

* Before Ienter upon Arbitrary Puniſbment, ( which is the true Puniſhment ,,. 
of Mutilation and Demembration) I (hall according to the Method I propos, 
ſpeak a little to the Queſtion, how far theſe Crimes may be puniſhed with Am- 
putation of the Hand which gives theſtroke? And rhis fallsnaturally in here z 
becauſe if the Demembration committed He of an Hand, then the Puniſhmens 
will be Retaliation upon the Matter, though not of Deſign. 

I ſuppoſe it will be granted, that, albeit we allow not of cutting off the :5: 
Hand by way of Retaliation, yet, itsin the powerof the Law-giver to 
make a Law for puniſhing certain Crimes, by cutting off che Hand of the De- 
linquent 5 There are many inſtances in the civil Law, as ix /. 3. & Auth. 
ſeq. c. de ſerv. fugit. ASlave deſerting and running over tothe Barbariens,is 
puniſhed in that manner. [ where you may obſerve that the Amputation of 
the Foot ( which was the delinquent Member ) contained i» d;:@. /. 2. is 
changed by the Authentick intothe cutting off of the Hand } as alſo in Neel, 
17. c«p. 8. the puniſhment of A»putation of the Hand, is appointed for the 
Exactersof Tribute, who expreſs not in their. Books, the Quantities receiv'd; 
the ſame was the puniſhment of -Writersof -Heretical Baoks, Novel. 42. c. 1. 
$. 2. #n fin. and of the Writers of falfe Inſtraments, (loſs in dif. Anthent. & 
Arg. di&. cap. 8. Theſe two laſt were the proper Crimes of the Hand, which 
made the puniſhment the more agreeable : | But withal it deſerves our Obſer- 
vation, that this puniſhment wasto be inflicted with much renderneſsand pre- 
vious Conſideration;and never to have place againſt both hands, di&. 4»th. nor 
againſt the uſeful hand,if theDelinquent had'a withered Hand. Nozel. 134.cap. 

x 3.Cabal. Cent. 3. reſel. cal. 136. N52. © ſeqq; The Reaſon which moved Ju- 
firien to this tenderneſs, may be: taken from-rhe Novel; 134. cap. quia vero 
to be this: Thata Man mutilated of both hands could not ſerve himſelf 
to the neceſſities of Life, and' therefore Amputation of both hands was ne- 
ver to be inflited, but when Death was conjayitied as the Merit of the Crime. 

The like Puniſhment is among the later: Laws of S2xovy and other Nati- ,., 
ons: Carpz, prox, erin. p. 1.' qu. 42. N. 40. & ſeqq. & p:3- qu- 229. N, 24. 
but it is always conjoyned (* fayshe-) with Relegation;.tp prevent Quarrels 
and other Inconveniencies which: might follow-upon Peoples ſhunning the: 
Converſe of the Delinquent; as bearing a publick Mark of infamy on his Bo- 
dy. at&. qu. 40. 45.& dit, — vo EP frequently. uſed in Aggra- 

vation 
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52 Of Mutilation and Demembration, 
vation and Augmentation of the pnniſhment of Death, as he relates, di#, gy, 
128. N. 55 &- ſeq. 

But to leave this uncontroverted Point, and to come to the preſent 

Queſtion, iz. If Amputation of the hand be a puniſhment appointed for 
Mutilation and Demembration> we have an Argument for the Affirmative 
in Gloſs ad lib. 2. feud. tit. 53. de pace tenenda $. homicidium. There its ſaid 
(by the Emperour Frederick.the firſt of that Name,according to Eguziz. Bero,) 
Homicid:um quoq, '& Membroram deminntio, vel ali»d quodlibet deliFum, legg. 
liter vindicetur. Upon which words [ Membrorum deminstio ] the Gloſs in 
mare. ſtates a Queſtion, Membri amputatioqua pena puniatur? And anſwers, 
forte manus delimquentis amputabitur, cum pro ſolo uulnere anus e amputare- 
tur, fr pacem vielauerit, and cites for this, F 3. of another Conſtitution of the 
ſame Emperour de pace tenendatit 47.418. lib.feud. The words whereof are 
$3 quis alium, intra pacis ediftum, vulneraverit, niſt, quodin duclls &- vitew 
Sum defendendo hoc fecerit, probaverit 5 manus ei ampmaretar. 

The Argument of the Gloſs may be form'd in this manner : If Arputg- 
tion'of the hand be inflicted for fingle Valneretion, then much more, for De- 
mrembration, but the firſt holds good and therefore the ſecond. The Conſe. 
quence of the Propoſition may be inforced from the Opinion of Suarez. de 
cenſuris difp. 44. ſeF. 2. N. 4. where he lays down for a Rule, © That 

* aLaw though containing rigour may be extended from Mutilation to Howj- 
* cide, not by reaſon of Similitude in the caſes, or by an Argument drawn 
* from the leſſer Crimeto the greater,but by an Argument drawn from a part 
*to'the whole including that part; and iublumes chat Homicide includes My- 
© t;lation as 2 partof it formaliter vel eminenter 3 and juſt ſo Demembration.or 
Mzutilationincludes wounding;and: therefore the puniſhment of ſingle wound- 
ing may by conſequence be exrended to'be the puniſhment of Mt;latiowor Des 
membration But the Argumeng, as its torm'd, will only conclude in the caſe 
where ſimple wounding, is puniſhable, pra amputationis manus, by Frede. 
ric&# Conſtitution 5 and that isonly when the wounding 1s accompanied cx 
ol atone pacispitblice; to which Gail, ( treating of this and other Conſtitu- 
tions of that natute, -{;h. 1. 4opureipublica, reap. 7.) & Curpsz. dif. qu. 40. 
N. 3.2. 3, 4 toMWowing him, require three-Conditions, viz. 'I. Thatthere be 
publick'Force,4tid greater than one can refaſt 2. That the wounding be with 
Arms; 'by which Gail. di&.cap. N.3. underſtands every hurtful Weapon or 
Inſtrament ; 45 Sword;Spear, BattonorStones. 3. That there be dolas wergs, 
2nd a formed -and deliberated Defign to hurt. /And t'will be cafily granted. thar 
_ ſimple wounding in thefe ' Circumſtances may be [puniſhed with ampucation 
of the Hand, whith'holds' in other Circumftantiated Cales, ex, gr. ratione 
loci, with reſpe@to the placewhereit's committed. And this is clear from 
Carpz. dif?. mu. 40M. :30.'31,'34, 35, 36,and 37. where he ſhews that by the 
Lawsand Pradtiſe 'of Saxony, all'manner of Horting, Wounding, or. Invad- 
ing; being committed 'in the Camp, Caſte, or Palace ofa Prince; .or pon 
a'publick way, by one lying im wait, 1s puniſhable pens amputationis. manns. 
And Baker m his'CEronide of E#gland ad ann 1541. {ſhews the fame to; be 
the pfaFiſe of that” Kingdom where the -Crime is committed + within, the 
Verge-of the Kings Court.In hike manner by the Laws of: many. Places of Italy, 
a Weund givenin the Face, -Jeaving a Cicatrice, - is puniſhable by loſs of the 
Hind Cabel.:diF-caf."134. N. 1. And N.31.he relates a Deciſion, to this pur- 
poſe,vfthe Migne Curia' Viceria, againſt Dewinicus Feretts-who had waun- 
ded s'yotinng Boy'in the Face-; [Bot Iremenibet no Eaw;or Deciſion .ordain- 
ing fitjpte woonditg to be'punifhed with! amputetion::of the Harg,. our of 
theſe tirctimſtantiated Caſes : ''neither is thereary thing like it to. be-found 
| in 
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in the Law and Practice of this Kingdom ; nor in any other caſe in 
our Law, except whatl mentioned, N. g. ſypra, where perſons adjudged to 
Death for atrocious Crimes, were lentenced to bave a Hand cutoff, in ag- 
gravation of the Puniſhmenz, (as in ſeveral other Caſes mentioned by Carpz. 
dit. þ. 3+ 4-128. N. 55. 56. 57.et ſeqq.) which was inflited ſometimes im- 
mediatly before Death, or immediatly thereafter, as the Crime deſery'd. 

[find indeed ſeveral Ads of Parliament, ( vis. AGF 18. Parl. 1. AF 88. t55 
Parl.6. A# 248. Parl. 15. AF 6.Parl.16. Ja. 6.) * forbidding the uſing of cer- 
< rain offen(ive Weapons therein mentioned, under the pain of cutting off the 
« Right hand; andthe firſtof them proceeds upon a Narrative, that many of 
* the Subjedts had been murdered and {lain; who,if they had not been aflaulr- 
*ed with ſuch Weapons, might have been able to have defended them 
{clves; butche laſt of theſe Aits, containg a proviſion, © That itthe Attion be 
< purſued before the Secret Council,the Delinquent ſhall not incur the Corporal 
< Puniſhment, but ſhall be paviſhed by Impriſonment,Eſcheat of Goods, or 
< by Fyning, without prejudice of the Execution of the former Ads againſt 
*<{fuch as ſhall be purſued before.the Kings Juſtices, Which was inſerted as 
a Cantela for preventing the inflicting of the corporal Puniſhment, becauſe 
it leaves it in the aptionof.theKing and his Council to purſue before them- 
ſelves;and accordingly all ſuch Purſyits have been brought before them& nor 
betare-theJuſtices, that ſoa pecunial Mul& might be inflited inſtead of carps- 
ral puniſhment; [becauſe the-Canncil doth notinflit Perar ſargyinis ; that 
being-praper to the King's Juſtices:: By which its evident.that Arprtation 
of-the hand has been inſeriedjn theſe ARs,ad terrorexm only. We have indeed an 
Ancient -Statute 2#2.cap.2. Statut. Wilhelm. which ordains him whodraws Blowd 
#n:the Kings Court to hawe this Hand cut off; But by the later.Law, to wit. A@. 
173. Parl. 13. Ja. 6. © He who ſtrikes qr. hurts any perſon within the Inner 
* Gate of the-Kings Palace where, His'Majeſty has his Reſidence for the.time, 

* Incurrs the Pain.of Treaſon. 

If any man ſhall here objeft and ſay, may wenot according to Suarez his 155 
Form of Reaſoning, argue, that ſeing carrying of unlawful Weapons .ispu- 
niſhabke by our, Law with the loſs ofthe, Right hand, though no Mytilation 
ar Demembration 'tollow on it 5 ſhould not then Demembrationbe,pu- 
niſhed «with the loſs of the Hand, becauſe its a greater Crime than ſingle 
carrying of Arms? .Lanſwer, that Suarez his Argument asitsfram'd, excludes 
the Conſequence, becaule it 1s argurmentnre a; parte ad totum, and not from leſ- 
ſer Grimes to.greater, . or by;reaſon- gf any Similitude betwixt them. And this 
a3y ferve for-Peana amputetionis manis. 

.Icome now.in-tbe third place to.ſpeak of Aibjtrery Puniſhment, which ſuc- 15, 
-ceededd in the. place of Retaliation, 45 appears by: the following; Words, of Fu- 
Stirtian F.7.11ſt. de TrjuriPena avtem.injuriaram ex lege XIE Tabslarum proper 

quidem rnptumw talia erat : \propter | os (vero ſraiium numwarie pere 

eraxt conſtitut&,quaſs 1 Magna veleruy parpertate. Sed poſi e4Pretores , permait- 
.tobant iþſor, qui injuries. paſt ſuvt,. cam Hſtimere :. ut judex. vel tenti:( reun| 
-condemmet, quanti injurien . peſſas e/timayerit, '\ vel minoris, ;proxt. ei, viſums 
-fuerit. Sed\Pana quiden! injurie gue: exi lege KIT Tahulerums. intreduits oft, in 
nctudinem abiit : quem autow'Praiores imtnothuxerunt- ( que etiew honorarie 
.ohpeleter ) in judiciis frequentetir Es og vii egue 
choneftaters, creſcit avt winuitur.eftimatio (injurit, 44k  condemrnetionis 
OG: in ſerwilii perſon 2£011(iarmeerita ſervatur ©. xt Aliud inn [pruo; afore, alingi ju 
«medi Ins homine, a'ind in viliſſizo vel - eapedito. jus aftimationis. cenſftitt- 
«wr. Which [Text holds forth, that not only pena telipnis hroptcr membrue 
-Taptumr 3 but allo thepere a 25 Tre tor common. Injuries ; and 
N 2 > | 


. thoſe 


XUM 


Of M utilation and Demembration 


thoſe other Muldts pro ofſe fraFo & dentibus excuſſrs, were gone in deſuetude: 
and there remain'd noother Branch of the Law of Retaliation containd in 
the XII Tables, except what related to the Puniſhment of falſe Witneſſes. The 
Text givesthis Reaſon for aboliſhing the pee nummarie, that they were en- 
ated in maxima veterum paupertate 3 and though there be ſome Commenta- 
tors who deny that the Romans were ſcarce of Money at the time ; yet Hox. 
toman proves it from Plin. lib. 19.6. 3. and 4. Gel. lib. 11.c. 1. in which 
laſt we may read that the Romans pay'd all their Muldtsin Sheep and Oxen 
and the Commentator i» »ſum Delphini on that place N. 5. and on the pena 
25 aſſium in A. Gel. lib. 20. c. 1. n. 7. computes the 25 aſſes, reſpendere Gale 
licis aſſibus- circiter novem3 and therefore there was reaſon to abrogat thoſe fix- 
ed Penalties which the inſolent L.Nerecins had contemn'd;as is mention'd be- 
fore; and in their ſtead to introduce Arbitrary Puniſhments. But the Text 
doth not condelicend on the cauſe why T alio,propter membrum rupiun, was a- 
' boliſhed, and Arbitrary Puniſhment introduc in place of it, which had been 
Arbitrary before; for the very Ranſom (* whereof 'S. Cecilizs makes mention 
in his Defence of that Law, in the Analogical ſenſe of it ) was modified by 
the Pretor, arbiirarie 3 to make the Azalogical proportion betwixt the Ran- 
ſom and the Deli; but that which] take to have been the Reaſon why the 
talio propter membrum ruptum 1s {aid to have gone in deſuetude,as well as the 
Pere nmmarie;and Arbitrary puniſhment to have comeequally in the room of 
both, is that the words in the Law Talio Efto were often detorted, by the 
Party injurd, to a Pythagoricalſenſe when he was malicious, or when the 
Quantity ofthe Ranſom did not pleaſe him. Wherefore it might be thought 
convenient in progrels of time, to ſuffer that Law to go altogether in deſue- 
tude, and to give Redrels to the Parties injur'd, by another Remedy ; and 
probably it was by the aTio ntilis ariſing ex leg. Aquilia, which, having at 
firſt been introduc as an additional Remedy ; and having for many years ſo 
continued without Derogation from theſe Laws of the Tables, might there- 
_ _ the fole Remedy, and ſo continue till the aFio injuriarune ſuc- 
ceeded. 
We ſcenow by the words of T7ibonian, that the Lex Talionis of the XII 
' T abb. was in deſuetude, when the Inſtitutions were publiſhed, which was 2. 
Ch. 533. that being the preciſe Date of their Preface : and the words Lex Ta- 
lionis are not to be found again in all the Text; but he doth not condeſcend 
at what time it went in deſuetude and Arbitrary puniſhment ſucceeded; but 
Tribonian being the firſt that makes mention of its being in.deſuetude, its pre- 
ſum'd that the Change had been but a ſmall time before, ' which being ſup- 
pos'd, it follows that Analogical Retaliation had endured among the Romans 
982-years or thereabout, theſe being the juſt years of the Interval betwixt the 
' coming of the XII Tables to them A. U. C: 302. before Chriſt 449. and the 
foreſaid year of Chriſt 533. in the which the Inftitutions were Publiſhed. And 
as the Conference betwixt Phavorinus and S. Cecilivs ( A. UC. 894. A. Ch. 
143 ) wherein S. Cecil;zs maintains Aralogical Retaliation, proves the Exi- 
tence of it, from the introducing of the Law till that year, qui probatis ex- 
tremis probatur medium : Even lo the Exiſtence of it downwards, to a little 
before the Publiſhing of the Inſtitutions, is to be preſum'd,. becauſe no Alte- 
ration 1s provd, till 7riboniar makes mention of it in this Text, ſaying, that 
it wasgone in defuetude ; and Arbitrary puniſhment had ſucceeded 5 meaning 
that ſome new Law, or Practice,” had worn out theſe old Laws in whole,and 
" had introduc'd Arbitrary Pamiſhment for all the Degrees of the Crime; whereas 
© by the old Law,only the quota of the Ranſom propter wembranraptum was lett 
to the Arbitrirentof the Judge 3 the Pecuniary prriſhmentsforelaid being ſta- 
ted and determined, It 
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Ir being thus made appear that Arbitrary Puniſhment came in place of pens 159 
talieniss it follows that Matiletion and Demembration, are now 'puniſhable 
pers 'injuriarnm arbitraris as other Injuries committed by privat Viotencez 
for which the Law had-ftatedino particular Puniſhment. Clar. <$. final. &. 
83. N. 4. Demhaud. prex.” Crim. C. 102. N. g. [where he pives many Inſtan- 
ces of privat Violence, and deſcribes/them in general to be ſuch' as are com- 
mitted five armi: ] to which our Law and Praftice agrees: Mackewzie 
Int. lib. 4- tit. 4. where he particularly makes mention of Mx1:latio»,among 
Arbitrery Crimes. And in his Crim. tra@. part. 2. tit. 31. he acknowledges 
the Crime of Demembration to be puniſhable by infliting a Mul&, in as tar 
esin the form of a Doom or Sehtence'he inſerts the £#07a: and in all the 
Criminal Regiſters we have noother bat Arbitrary puniſhment, for Mutilation 
and Demembration. 

And in regaitd the Nature of this Arbitrary Puniſhment is not commonly un. 1, 
derſtood, and the very Name of it is ready to give Offence to ſome who may 
apprehend that an Arbitrary Judge may do what he pleaſes ; and that neither 
of our learned Countrey men, Skeen or Mack-nzie, have infiſted on itz 'F 
ſhall therefore crave Liberty to deſcribe the Power - of an Arbitrary Judge 3 
and the nature of Arbitrary puniſhment ;, for the Benefit of thoſe who donot 
well underſtand it- | | 

Arbitrary Puniſhment anſwers to Arbitrary Crimes, All Crimes are divided 5, 
in Ordinary, ( called Legitima, becauſe the Law hath determined the Nature 
both of Crime and Puniſhment) ſuch as I eſemajeſly, Homicide, and other ca- 
pital Crimes ;- and Extraordinary, or Arbitrary; inwhich the Law bath de- 
termined neither, but has left both,to the Arbitriment ofthe Judge 3 as in the 
caſe of Forſtall:rs or Dardanarii, whom Ulpiai 1. 6. ff.de extraord.Crim. dee 
ſ ribesin theſe words, Q»1 fruFus ſos equis pritiis vendere nollent, dum minores 
wberes proventus ex” Fant.This I name with reſpe@ to this preſent year ofdearth 
and <c:rcity, and becauſe it is the greateſt of that kind, S#/owon having told us 
Prov. 11. 26. He that witholdeth Corn, the People ſhall curſe him : but Bleſſings 
ſhall be upon the head of him that ſcll*thit. A turther Deſcription of this may 
be ſeen in ovr Author, þ. 1. tit. 23- Other Crimes of this nature are ſet down 
dl. tit. ff. de exty. crim. And by Struvius and-others on that Title. 

Anciently all Crimes and Paniſhments were determined by the Law; and 16: 
therefore when a Criminal was condemned, the Senterce made merition of the 
Crime be was found guilty of, but not of the Paniſhment: The Law ſup- 
pos'd the Puriſhment would be knowrt-as ſoon asthe Nature of the Crime was 
declard; 1, fi preſes 32.f}.de Penis. |. Accuſatorum 1 F. 4. ff. ad S. C. Tor- 
pil: But as' Matters of Fatt are morenumerous than could be foreſeen or com- 
prehended in Laws.l. 10.& 12. dell. being almoſt infinit,asevery one knows: 
F'ven ſo P#»iſhwents proper to theſe Matters of Fa&, muſt be as numerous; and 
therefore the Lawgiver behov'd to give Arbitrary Power to to the Judge for de- 
termining in thoſe Emergencies, by the Rules of Equity.and to heighten or di- 
minifh thePun;/bment, asthe Circumſtances of the Fa&require: And thisis call'd 
Arbitrary puniſhment. 1 

All theſe, to wit, the ancient and modern Cuſtom,and the nature of this Pu- ,_ 
niſhment are breifly held forth by Ulpian z» | 13. ff. de penis, Hodie (lays 4 
he, implying a former Cuſtom and a Change ) licere es, qui extre ordinem 
de Crimine cognoſcit, quam wult ſententiam ferre, vel graviorem vel l:viorem, 
ita tamen ut in wiroque moderationem non excedat. And becauſe the Judge, in 
ſo doing, ſupplies DefeCts in the Law, and yet does it by the Rules of Law 
and Equity : beis therefore called Legis Auxilinm._Eguin. Baro de divid. & 
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- x64 From whatwe havelaid its evident, how juſtly Pariſhwent in general (ag 
. it includes Ordinary, and Extraordinary or Arbitrary) is defin'd by an ano- 
nymous German in his Book, entituled Jas PandeGarnm Iuftratues, tit. de 
periz, to bez © ajuſt Coercition or Reſtraining of certain Delidts. or Crimes, 
« according to their Meaſure and Merit, imposd. by Aurhority of Law, 
© or its competent Judges, upon guilty perſons condemned by a previous 
« Sentence, to be inflicted, after. the time allowed,by the Sentence, 1s elaps'd, 
«* and that. tor.the utiliry of Government, and common Tranquillity of the- 
« People. Now ordinary puniſhment, is nothing bur that Species which 
the Law,; or Cuſtom having force of Law impoſeth, and hence 1s called Le. 
gal. Arbitrary is that which being impoſed by no Law,Statute or Cuſtom, is 
to be ordained by the"Judge according to his Arbitriment ; and is ſometimes 
' more, ſometimesleſs according to Circumſtances, Beckman medul, Juitin. f. 
de penis theſ 6. 7.8. and this is what Juitinian ſays, dif. y* 7: inſt. de injur. 
in theſe words, ſecund:'m gradum dignitatis, witeque honeſtatem, creſcit aut 
minuitur- 4itimatio injuriz; And conform to this Skeer in; his treatiſe of 
Grimes and: Judges in Criminal Cauſes, tit. 1. cap. 2. ſays, © Crimes are puni- 
. * ſhed by a lawtul Pain ſpecially ſet down and preſcribed by the'Law, or the 
* pain thereo! is Arbitrary, Lawtul Pains are Capital or Pecunial, or neither 
« Capital nor Pecunial, butof another kind and ſort. Arbitrary Crimes are, 
<.which have no certain preſcribed pain; but are puniſhed by the Kings will & 
« Mercy. Where obſerve, Skeen ſets down the word Mercy tor the words plea- 
ſure or Arbitriment, to hold forth that the King and his Judges ſhould in Ar- 
bitrary Crimes. incline racherto Mercy than Rigovr, if the Cauſe will allow it. 
For further clearing of the Nature of this A:bitrary Power 3 the Gloſs. in 
L. fidei commiſſe 11 F. quamquant 7. ad verb. Arbitrism, de legat. 3. and Me- 
nochius following it, lib. 1. de Arbitrar. qu. 6 n. 1. diſtinguiſh Arbitrinm, 
in Plenum, & Regulatum ; that is to ſay, ablolute and limited. Plenum ar« 
bitriym (tull or abſolute power.) is that, whereby one acts accerding to hig 
Appetite, and as he pleaſes. A Judge exercileing ſuch a Power, is called Bel- 


lus, &- non Judex :a furious Beaſt and not a Judge.; Menoch. Progm. dif.lib.: 


N. 5. Regulatum, is that whereby one aQs according tothe dittats of Reaſors 
and Equity, and with due Moderetion.- Aud this is the Power, wherey a 
Judge cognoſces Arbitrariz ; and Ulpian both expreſſes the Power and its L;- 
mitation 3 in did. |. 13. to wit the Power, in thele words 247 extra ordinens 
de crimine cognoſcit, quam wvult ſententian ferre, graviorem vel leviorew ; and 
its Ltmitetion, in theſe words, it« tamen ut in utroque moderationem non exce= 
dat. 
166 Any man may ule abſolute Power in the Diſpoſal ef his Goods, & after what 
maner he pleaſes; that being the effe&t of Dominion which carries with it Jus n« 
tendi, vel abutendi, except there be a reſtraint put on him for publick Good, 
Allo, it a Legacy be left to be diſpoſed of at rhe pleaſure of the Heir, or with 
Cendition, S; volweris, he may deliver or withhold it 5 but its not ſo when 
the Legacy is conferred i” Arv:1riwm Heredis,orin words importing Arbitrinms 
this is eydent by the words of Ulpian in diG. F. 7. Quanquam entem (inquit ) 
fidei commiſſum non debetur, $1 volueris: tamen ſi ita ſcriptum furrit, (i tueris 
arbitratus, ſi putaveris, {i utile tibi fuerit viſum, vel videbitur : debebitur : now 
enim plenum arbitrium voluntatis Heredi dedit, ſed quaſi bono viro commiſſuw 
relitum. This Law ſhews a clear difference betwixt the conferring a thing 
in voluntatem & arbitrium. 
167 An Arbitrary Judge is the ſame with the prudent and wiſe Judge 
that Cicero,. . in orat. pro Ant. Cluentio ſpeaks of, Sapientis Fudicis eff 
» meminiſſe ſe hominem : cogitare fibi tanium, a populo eſſe. permiſſum 5 quantum 
| Come 
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commiſſum, ſit & vrealitum, | and its never to be thought that power is given 
to a [udge to.do unjuſtly ] & ron (lum Srqrecones datems verum etiang fi- 
d.m babitans mentinife : poſſe, quem oderit a Og : quem. bn. 0derit condems- 
wart, & ſemper nog. qu0d pſe veljt, ſed quid Lex & Religio coget, cogitare 5, a- 
nima dvertere, qua legerens citetur, de que reo tgpeſeats que res-in queſtione ver- 
ſetur." cum hec ſunt videyda, tum. vero illud et howiniz magni atque Sepientis 
cumillam,” judicandicenſs, tabelam ſnmpſcrit: now ſe putare ofſe ſolum : neque 
ſhi quoacunque contupierit, licere : ſed habereiu,conſtlio legem," Ktligionem, E- 
quitatem, Ejdem ov 1 1bidinemr, Odinm, Invidiang, Metus, Cupriditateſgue oum- 
nes amouere, maximeque exiſtimare conſcientiam'\mentis ſus; quam « Deo dctt- 
pimns,: que 4 nobis divelli non poteſt.que ſe eptinrarym confiliorurs O& fatforum 
teſtrs in omni vita wobis .erjt : finexl/e mety, ſumma con honeſtate vivenn?. 
And the ſame with: Ulpian's vir. bonus, whom Alexand:r Neapdlitenus ( or 
Al x. ab Al-x. as he js commonly called ) Dier. g-n12/. {:b-6. caps 1; 1n\ffh. 
defines... .&»e/tiont autem ( inquit ) diu res fuit-quid virum bonum; quid crortets 
& po iticum deceat.:. Viro enim bono; hoc datur ut nbique |antng, nhique caftst, 
pins &integer ſit: cujus neerratum quidem minignumPfurrit, ne dicamvitinm. Lt 
nullo melo perterritus, mulls c alamitate vicns fortune cedat, niftl expetat, nibil 
dicat, mibil fatiat in vita, nifs ſummd cunmlande & d/gnitate, in nul/d re delin* 
quat, nullius rei!teniteat, Servetque federa Lumen - generis. its inviolata in 
magnis minimiſquerebus, ut ne munimna quid.m labe conſcientid detineatur. Ci- 
vilem vero d.x-re hominc11, qus legem juuiciorumque metuensy, quantum moribus 
leerbuſque tributum et, idtanto temperaments agit. ut quoad fieri poſſit, nihil per- 
peram, aut inconſults ademſſurus ſit : qui ſud providentia, Religione, fide quantunt- 
que ratione provideri potuit, Reipublice & Civium ſalati conſulat, legibus pareat, 
patrian tueatur, &c. Here we have the Qualities ofan Arbitrary {naee, and if 
he be endued with ſoch Qualities, his Arbitrary Power will not de terrifying; 
buc the Author adds &#ew icil.virum bonum & civilem) 20s wegis fing inns 
ud1invnimus. Yetevery one ſhould endeavour tobe ſuch, and to delerve 
fach Chiratters. | or 
By what's ſaid in theſe Characters. it appears in the general, that an Arbj- 163 
trary Fudge can do not" ing that's unjult ro gratity or pleaſe any perſon whatſo- 
ever of whatever Degree or Qualiry. Now let-us more particularly conſider , 
frota Texts of Law. 1. What he cannot do. 2. What hecan and ſhould 
do. 


1. He cannot, wirhont juſt Cauſe,augment or diminiſh a Puniſhment which 169 


the Law has already determined. /. þ quis reum 4. ff. de cuſiod. reor. Farin, 
qu. 17. de del -& & pevis. ». 5. 6, & ſeqq. and a genera} ſtatute to Puniſh 
will not d: rogat from a ſpecial. /. ſancie 14- ff. de penis. Nor in general can 
he alter ary thing determined by Law : excepr upon circumſtances where the 
Law allows an alterarion; A caſe 1s look'd upon as determined, where either 
there 1s an exprels Law, or conſequences drawn trom Law by parity of Rea- 
ſon. /. rt. 12. #. 13. ff. de lgib, or by caſtome';z tor that hath the-force of a 
Law, 1. 32, #, de !!. re regular Puniſhments. Farin: di#..4q. 17: n. 18. and if 
he cannot alter a Puniſhment. but by permifhon.of Law, he can far leſs con- 
demn tte mnocent, or. abiolve the guilty. 4, d.curionume. 12. F.-1. in fix. cod. 

de penis, for both are abomination to the Lord, Prev. 17. 15, 
2.4e cinnot totaly remit a Puniſhment to gratify the People./.ad beſtias 12 
f-de pen.elpecially after ſentence is. pronunced. /. pena x5. c.eod.: & in many 
caies it's not-late. for them to retnit, who have power to do it ; becauleits 
the I-tere{t.ot the Publick chat Crimes be Puniſhed 5 that ſo wicked men may 
be Reckimed.. 1; (5, pms 20. #. de penic © ibj Gotbofrid, lit; E. 1. f operis 1 
C. cod. and tranquillicy be ag of W, fb. h. ge ff. d. tit. ollerunt peceare 
O 2 
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boni virtutis honore, mali vero formidine pene. It's a (aying of St. Revnerd. 
- bib. 2. de conſederat : lmpunitas incurie ſoboles, joey? witter, Radix impu- 

dentie, irenſereſſionum nutrix. And queſtionlel(s Cicers wavin the right diſput- 
ing againſt Celenus: His words(Philippic 8.) areEgo nolo qutmquam tivem com- 
mittere, ut morte multandus fit * tu, etiamſt commiſerit, conſervandi»t putas, 
In corpore ſe quid reliquo corpors noceat, uri"ac fſecari patimtity : ut membrorum 
aliquod potins quain totum corpus intereat. Sic inReipublcorpore,ut toturr ſatouns 
ft, quicquid eſt peſtiferum amiputetur: dura vox, mult a ills duri r, ſel'vj ſing 
wwprobi, ſcelerats, impii : deleantur innocentes honeſti, borti, tota* Refpibl. cx, 
-<-F would have ro Citizen'(*ays Cicers ) defire to dy, but thou (Cafenurs ) 
<,wouldeſt have none to dy thongh'he deſerv'd 1t. Tt'is-bat Reaſon that as in 
** the body natural we cut off an arm to ſave the whole, foin the Body poli- 
** tick we do the ſame that riothing remaine alive that will make the qcher dy. 
* It's a hardſentence, it's trae, but this' is an harder ; let the wicked be ſafe, 
'* and let the innocent, the govd, the juſt men, the whole Common*wealth 
* be deſtroyed.” This is only applyed when puniſhment is abſolutly neceflary. 
r7z © 3+ He cannot extend Panifhment beyond merit, It would be a hard thing 
to amerciat a mer in a vaſt Sum of Money for a peccadi/o or ſmall trifls ; or 
even for a delinquency, which does not really deſerve fuch a Puniſhment. 
And by the ſame Rule it world infer partiality to puniſh a great fault in a rich 
Man, by the only exa&ing of a Crown ; But equality muſt be obſerved be- 
twixt the Faultand the Puniſhment. /. 16. f. de peris, farin.de dei &- penis. 
qu. 17.1.9. yea, he cannot Puniſh any man more ſeverely than the Law will 
allow ; though he ſhould receive a command from the Prince. He muſt in 
this caſe, delay ſentence till he acquaint his Prince, and in the mean time cauſe 
= delinquent to be ſufficiently guarded and ſecured. /. f vindicand. 20. cod. 
penis. | | 
172 4. He carmot Puniſh one man for the fault of another, even albeit the inno- 
cent be nearly related to the guilty Perſon by blood, affinity or friendſhip. /. # 
20, I. Crimen 26. ff. de penis. |. ſancimus 22. cod. cod, yea though the 
innocent perſon ſhould offer his life for the guilty. £»ia nemo eft Dominus 
membrorum ſuorum. l. liber homo. 22. fﬀ. ad leg. Aquil. This agrees with the 
Law of Moſes, Dent. 24. 26. and to natural Reaſon 5 for puniſhmene 
being an A@ of Revenge , ir muſt be inflicted upen the delinquent 
himſelf, ſeing no man can be atieni crimints ſucceſſor; ut in d. 1.26. For as 
Seneca ſays lib. 2. de ira cap. 24. nibil iniquins quam aliquem, heredem patern; 
odii fieri. But yet we muſt here except the Crime Of Treaſon concerning which 
ſee ourAuthor.Crim.part 1.T it.n.22- ſupre.we muſt allo except theLaws which 
impoſe pecuniary mulds to be payed by Parents for thelr Children, and Ma- ' 
ſters for their Servants, AZ 69. Parl. 6. J«. 4 with other Attsand Laws of the 
ſame nature, vid. Farin. qu. 24. N. 154. © 189. Clar. F. fir. qu. 86. x. 5. 
where he {ays it's the common opinion 3 but there muſt be a ſtatute for it, 
and the deli& muſt be prov'd, and the Puniſhment cannot exceed the Childs 
legitime. n. 7. 8. & 9. ibid. See Mathens lib. f. 48.tit. 18.cap.4.N.2. 

5. He ſhould not delay the Execution of a Sentence beyond the ordinary 
time. Cerpz. pract. erin. p. 3. q. 137.N. 2. & ſeqq except in weighty Cauſes 
mentioned by him. N. 11. & ſeqq. leſt he thereby give occafion to contri- 
vances for the Delinquents liberation /. cum rexs 18. cod. de peris. 

It's queſtioned among the DD. whether Arbitrary Puniſhment can reach ad 
pram Sanguinis, 2nd ſome are for the affirmative, others for the negative. 
ſee Maranta diſp.3. Gomez. de injur. C. 6- N. 8. and many'others cited by 
Ferin. tit. de deli. & penis qu. 17. N. 34. & ſeqq. where he {ets down many 
caſes in which it may be or not be : but all agree in this that death can ne- 

ver 
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ver be inflicted, unlels the atrocitie of the Crime deſerve it ; farin.d. gu. 17. N. 

235. And ſo Fachin. contraverſ. kb. 9. C. 45. underſtands /. ſaccnlaxii 7. 
l. ſunt queda'» 9 ff. de extraord. Grim. li 1.& 2. Cde bis qui latronaceult. 1. 
julia 17 F. hodie 3. fad leg. jul. Repetsn. and thereby thinks he reconciles the 
contrary opinions : becauſe Arbitrivas is reſtrifted in /. 1. f. de fur. tabne. 11. 
expilateres. ff. de effra4.on this Reaſon, that the Qualicy of the Crime required 
it ſhould be Reſtricted : But we neM not much inſiſt to debate theQueſtion, 
becauſe our Author Crime. tra@. P. 2. tit. N. 4 .Exprelly concludes by Ar- 
guments drawn from AQts of Parliament,that no mans lite can be ever taken, 
withone expreſs Law ; there he alſo cites Chaſeneu;,Socires and a Decilion 
of Pappor.: I remit to the place where you may read his Arguments. 

If it be bere asked whether Arbitrary Puniſhment can be extended to the ,,, 
Amputetion of an Hand or any other Member ? I an{wer, that ſeveral of the 
DD. cited by Matthens Crim. ad lib. 48. N. 12. think it may 3 however 
I have not obſerved any ſuch thing inour prattice. 

Theſe are things which an Hrigtrary Judge may not dozthe things he may 176 
do fallunder two heads ;* Firſt, Ne may determine a Puniſhment tor extreor- 

d inary Crimes ; Secondly, he may highten or leflen the Puniſhment of Or- 
dinary Crimes, where the Circumitances of Fa& approv'd by Law require'it; 
faG#i enim queſiio in Arbitrio judicantis eF : pene vere perſeguntio non ejus v- 
luntati mandatur, ſed legis anForitats reſervitur ſays Papiman in |. acc»ſatio- 
mer I, F. fin. ff. ad SC. Targil. 1. Ordine15. ff. ad munic. And there is a 
molt pertinent Text, in 4. & þ ſeverior 3. © ibi gloſs. & Sahzeet C. ex quib. 
can. infam. irrog whene Salxcet anſwers the contrary Objettions. See many 
other Texts and Authors to this purpoſe cited by Fariz. d. 9. 17.N. 7. who 
gives theReafon N. 8. (which we mentioned before,  towit, that ſeing 
'Crimes.arecommitted with different Circumſtances andQualicies, whereby they 
are ſometimes to be excuſ'd, and at ' other times to be eftrem'd more odious 
-and atrocious 5 C.Sicut dignuw. 6.4n pr. de Homicid. l. þ adulterium 28.F. 
invperator:8. ff: deadult- 1, Gracehus 4. C. adl. jul. deeod. and that all theſe 
Circumſtances and 'Qualiges could not want the Law, though ſome 
be,/. autfadts. 16. $. L-cum 2- ſept if: exis ; therefore thispower and fa- 
enlty of Augmenting or dimmiſhing Pu ts according te Contingencies 
of Fa&, behov'd to beleft = oy Anbitriment au Judge 4.1. an faFad. quid 
ergo 13.J,pera gravioer'7ff -de his qui x0t.infam.where hpower of augmentin 
of! {ns  ingitn thoſe Mults into Relegation, is — 

There is the like neceffity for Arbitzary Power in ſome civil Caſes; as-in ;,, 

that ſtated by Veneleins, 4 continuns 137. Y.cumita 24e verb.oblig. vig. a per- 
fon at Rowe promiſes to pay a Sum 'of Money at Epheſus, in Aſie, and 
_-makes,no mention of the day of payment: now the Rule inſuch indefinit Ob- 
ipations 18 ir quibus dies now ponitur preſenti die debetur.lin ovmibus 14, de 
Reg. J»r.bat. Veneleivs xeſalves better, that the time of payment be rather - re- 
- mitted to the Arbicrimerit of the Judge * whos toallow ſuch a competent 
< time as. diligent man might travel in to Epheſa, neither obliging him #0 
_* travel Nie and Day phone GP to a qe mays dn yet 
* allowing him to Loyter in {uch;ai' manner as'be mi t worgh 
* of Reproef, but ſo orders: the matter with reipet tochis Age, on, 
_ < Health, as he may have- time to, -go to the place appointed ; that is 
_*.ito fay, ſuch a time; as others im his Condition: .ane wontto perform 
«*.che. Journey in, | and with this Proviſion, that if he (by double di- 
< ligence or by the happy occaſion of a Ship ſhallariveat Epheſus ſooner than 0- 
+ thers by an ordinary Journepule. to do, he ſhall fwftantly be obliged to pay 
| *Tynia ineagued tempore atque fo eft., unllus oft conjellnns focus. Thete 
are 
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are the words of the Text,and, none car! be more clear to prove the neceſſity of 
ſoch a regulated Arbitrary power we have deſcribed. . 

And yet for all. this, it cannot be ſaid the Judge is more favourable than 
the Law, or that he contraveens the Law, or departs fromitz but rather that 
he is Legis auxilinm as we ſaid before, and a Preſerver of the Law, becauſe ſo 
the Law wills and diſpoſes, not only bymany particular Texts, but alſo by 
chat general Rule, Zod pena eft commenſuranda delifo, de qua in |. ſancimmus 
22. C.depenis. And Farin. from all this lays it down for a general - 
Rule,N. 10. d. qs. that the Law has given the Judge a power, to aug- 
ment, diminiſh, or change Puniſhments, according to the Qualities or Circum- 
' ſtances of the Delinquency. All this is fully proved, and the contrary Argu- 
ments ſolved by Cariz. d. pra#, crim. p..3. qu. 142. N. 22. who 1s ſofar 
from denying this Power to Judges, that he thinks all Puniſhments of what- 
ſoever Crimes, to be now in the Arbitriment of the Judge according to Cir- 
cumſtances; and proves it. N. feqq: And this is agreeable to the words of 
Ariſtotle lib. 5. ethic. C.5. Judex drbet eſſe clgmentior lege ſcripta, quando ejuſdens 
tegis &* juſtitie ratio ita fert & patitur. And holds, even albeit the 
Judge who is obliged to ſwear. to the Obſervation of the Laws. /. rew now no- 
war 14. C. de judiciis. has aftually ſworn to obſerve them, Row. in rybr.f: 
de Arbitr.col. 5qger. Iteme quia queamvis jureverit & C =_ 429.cited by Erin. 
d. 4. N. 17. And the Reaſons are, that the Law it ſelf gives this Arbitrary 
Power to a Judge, to exerciſe it as the Circuniſtances require z And in every 
Oath the Authority of Law and Equity is preſumed to be excepted: Are. }. 
fir. fF. qui ſatiſd. ceg. and an Oath takes not away common Law and Equity, 
L. ſ ex falſes 42. C. de iranſaF?. & |. fin. C. de non num. pec. And a Judge never 
incurrs Perjury for receding from the words ofthe Laws upon juſt gronnds, 
becauſe he has power to recede in that caſe. Arg. l. ff hominem 30. ff.. mandats. 

Farin.d. qu. 17. N. 17. . 

Bnt as the Law has given this power to a Judge to augment and diminiſh 
puniſhment in ordinarie, and to determine puniſbment in extraordinar 
Crimes, yet 1- Its not every Judge or Magiſtrat that has this power, but thoſe 
ofthe higheſt degree; And inferior Magiſtrats muſt conſult the Prince, ſpecial- 
ly after a SentMce is pronounced 3 DD. in d. F. pene gravier. Vivins in lib. 
Commun.opin. in verb. Judex nbicwng. Covarrav. Variar. Reſolut. lib. 2. cap.9. 
N.3. Tyraquel. tre. de penis, inprefat. N.22. ful. Clarnsrin pra. crim. F. 
fin. queit. 58. verſic. wlterins quers. N. 10. 2. The Judge or Magiſtrat maſt 
in his Sentence expreſs the Cauſes why be recedes from the ordinary puniſhment - 
of Law; bur ſome think it's ſufficient that the Sentence bear in general, that he 
did it for Cauſes moving bim thereto.Clerus Loc.cit. Vaſquez.Contrav.illu#t.C.14. 
N. 5. and this is according to the preſent pradtiſe of the Imperial Chamber, 
Gail. de pac. pub. C. g.N. 23. 3. Then, he cannot proceed in contempt of the 
Law,but in all his proceedings, muſt have regaird thereto. Gail-& Vaſa. 
&is cit. Mynſing. cent. 2. obſerv. 50. &- 54.%nd to the circumſtances of the caſe; 
but if i» debjo he miſtake the caſe and alter the Puniſhment without juſt cauſe, 
the Law preſumes for him that. he afted ex juita cauſa ; * this is alſo ac- 
cording to the prattice of the Imperial Chamber,Gi/. d. Ob/c N.26. where he 
cites Felin. Rom. & Bart. aſſerting it to be the praftice elſe where. 

The DD. condeſcend on many Circamftances for impoſing or altering of 
__y but letus firſt confider thoſe Sever) 3 Cauſe, Perſone, Locus, 

empus, Lualitas, Quantitas, Eventus, mentioned by Claxdius Saturainus ind. 
I. aut f4cta. 16. f. de penis. | | 

1. As to the Cauſe. The DD. have written largely on it : 'bueto be, brief, 

the Judge is to conſider with Marcianws in l. perſpiciendum- 11 J: delinqui- 


Inr 
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" tur 2: f: depen. If the Delinquent ated ew propoſeto, vel- impetu, wel caſu, 
hegives this Example of the firſt, when onecomes with a Company to perpe- 
trat the Fact ; of « vr av when he falls a fighting in Drunkenne(s ; of the 
third, when at Hunting he kills a Man by a Dart thrown at a wild Beaſt; to 
thele add a fourth, to wit, cps, or Negligence. I only name them; for 
a)l ofthem are deſcribed by our Author #7: Mirder ; andcertainly they make 
a great Alteration as to Puniſhment, even 1n the caſes of Killing, M::i/a1i-r 
and Demembration, Farin: de Homicid: qu: 119: N: 7. 2.The Judpe ſhould 
confider if the Crime be conſummated or attempted only ; the laſt is not to 
be ſo {everely puniſb'd as the firſt,as is clear by the cafe of an Arbitrary Crime 
ſtated /: 1: in prin: F: »lt: de extraord.Crim. |: qui autem 3: ff de his qui not: 
infam.l: volgaris 21: F: qui furti ff: defurtis- Except in Treaſon : quiſquis 5: 
c: ad leg: Jul: Majeft. Paricide /: 1: in fin; ad leg: Pomp: de Paricid. et Arg: 
{: 6. eod. Attempting to kill an Infant /: # quis: 8: C: adJeg: Corn: de ficar: for 
in.this there is more Cruelty, than in attempting to kill aman. Farin: de Ho- 
micid: qu: 119: N: 22. And a Wifes attempting or declaring her Intention 
to kill her Husband 3 et 2 contras(: i forte mulier: 9: C: ad leg: Cornel: de fi- 
car. and this may be the Reaſon, that they live in a conjund Society,and under 
mutual Truſt. There be ſome other atrocious Crimes wherein conatzs is to be 
puniſhed,as ifthe Crime were conſummated,vid: Farin: de Homicid: qu: 124. 
N: 1: &- ſeqq. But in caſes not ſo atrocious, Conetws is never equal'd toCon- 
ſummation. 3. The Judge ſhould conſider ifrhe Delinquent afted of 57s own 
accord, or by c:mward of ahother; in the firſt caſe he is to be puniſh'd, and 
all the Laws above cited prove it. -Inthe ſecond caſe it the Crime was com- 
mitted by a Servantatthe Command of his Lord 3 or by a Pupilat the Com- 
mand of his Tutor or Curator, and be not Atrocious the Puniſhment may 
be remitted, /. ad ea. 157, inprin. ff dediver:Reg: jur. the like” when one 
ats by command of a Judge, /: now videntur. 167. cod. The like ina Souldi- 
er obeying his Officer whom he was oblig'd to obey ; as in the cale 2. Dec. 
1641: part 1: N: 86: ſupra, Jaredin againſt Fd&#0niton; in which Mtilation 
committed on a Deſerterby one who was oblig'd to apprehend -him was ex- 
culed, The like generally holds in allcaſes, where one is oblig'd'to obey, /: 
is dammuum: 169: ff* de Reg: jur. And though the Crime be Arrocious, the 
Command of a Superior where there was no Obligation to obey, mitigats the 
Puniſhment. /:Serv#e: 20: #*: de oblig: et a: I: Servns 3: Cap: ad leg: Ful: de 
vi pebl: I: 6 Servus: 2: C: de ſepulch: wiol: I: qui cum une. 4 » qui fflium.11. 

#* dere milit. but doesnot liberat, and this agrees with Carpz: pra: Crim: 

p: 1: qui 4; N: 7: 8. where he cites'not only Texts of Law, but a Deciſion 
of the Supreme Court of Saxony: and- with our Praftique, for March 167 r. 
it was found after a moſt contentious Debate, that two Boys, the youngeſt 

"whereef was not twelve years of Age, ſhould paſs to the Knowledge of an 

Inqueſt for aſliting in the Company of 15 Armed men ſent by their Father 
to demcliſh an Houſe in the time ef a Storm, whereofthe Purſuer was in Poſ- 
ſeſſion. Theſe things I have themore infiſted on, becaule they frequently oc- * 
cur 85 Excuſes and Extenuations in Proceſſes of Mxtilation and Demerbration. 

' 2. Theperſon ( whether: conſidered 2s Agent of Patient ) makes a great Al- 182 
teration in Puniſhment, d: 7: aut faFa 16 hy. Perſone. ff de pen, Each 
may be conſidered under four Heads, Sex, Age, State, vality.. 1. As to 
the Sex ; the Law deals more —_ with Women than with Men, on theac- 
count of their Infirmity both of Body and Mind, /: f adulterium 33: £76 
2: t ad leg: Ful:' de adult: I:*quilquis 5. 5: ad filias 3: G: ad beg: Fat: jeſt, 

I: 

th 


acrilegii.6: ff: ad leg: Jul: peculat. And when they are the perſons injurd, 

e Law puniſhes*the Delinquent with the greater ſeverity, becauſe they are 
the leſs able to defend themſelves ; And therefore albeic Deformity in a man 
[Pa] = occalion'd 
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6ccafion'd by Wounding or Mntilatio# doth not augment” the Puniſhment. 
 Farin. de Homicid: inſp: 4: q: 119: N: 118. yet thecontrary bs true when 4 
Virgin is thereby deform'd, becauſe in that caſe ſte needs greater Tocher or 
Portion. Farin: loc: cit: de deli: Cap: 6: Rubric: de injur: N: 12. verſe. addi 
temen. Farin: d: queit.N: 119. 2. As to the Age; Albeit Minority does not 
procure Impunity, if the Delinquent beſuch as tor Age may be deſi Capax, 
L. impunitas 7: C: de penis. Mackenzie p. 1: tit: 1: N: 5. yet Minority exte- 
nuats Mackenzie loc: cit: becauſe of the imbecillity of Judgment, '/ ex cauſa 
9: F: nenc videndum. 2: |: auxiliun 37: F: 1: f: de minorib. vid: Carps: prad: 
' crim: Þ. 3-4: 143- upon the Queſtion how far Minority excuſes or mitigats 
the Crime. And generally iz: omnibus penalibus judiciis & etati & jmpru- 
dentie ſuccurritnr. [: 108; ff: de Reg: jur: Tyraquel: de pen: temper: Cafe 7:Me- 
noch: de Arbitr: Caſ. 329. and therefore if a Minor ſhould wrtilat or wound 
his Neighbour, his No»-age would mitigat but not excuſe the Mutilation, ſe- 
ivg it doth not excuſe him in Homicide; but if one wtilats, wownd-, or de- 
mer: bers a Minor, the Puniſkment may be avgmented according as he is ca- 
pable or leſs capable to defend himſelf. In like manner, regard is to be had 
to old and decrepit Perſons when they commit the Injury, /: 32 F4 : de termin: 
mot. Or receive it, l. ſt quis in grati 3: (: igneſcatur. 7: f: de S.C. Silin. Ty- 
raquel: d. trad. de pen. Caſ. 8: Menech. cif. cit. The Reaſon is they become 
weak in Judgment, like Children. Carpz. pra@. crim: p.3. queit. 144. 3. 
The ſtate and conditicy of the perſon makes an Alteration 1n Puniſhments ; 
eſpecially it they be corporal and ignominious. Slaves were. more ſevere] 
puniſhed, than free Men, for the ſame Crime, /: 1:10: & !: 16: $: perſona if 
de penis: |. capitalium. 28: J: nox emnes. 2. eod.and Infamons more than Fa- 
mous. d: /: 28: F: lt. 4. As to the Quality; Itscertain that if any man 
demember, mutilat or any ways Invade a Magiſtrat, Parent,or Perſon of Ho- 
nour, he commits a greater Injury, and is more feverely rq be puniſhd chan 
if he had Invaded his Equal qr an abject perſon, 4: /: 16: 4: 3: f*.di pen: Lult: 
fe eod: d: FF: 7:&* 9: inft.deinjur. But it a Magiſtrat or Perſon of Honour 
ſhould commit theſe or the like Crimes againſt a perſcn of lower Degree, he 
ſhould not incurr the ſame corporal Puniſhment. This we ſee in the Inſtance 
of the Decuriones whocould not be condemned to the Mines,nior tobe hangd 
or burnt alive,/. voris. 9. F. ifte fere ſunt pene. 11. ff. de pen. And the Em- 
perour Hadrian would not allow them to be puniſhed capitally unleſs for P4- 
ricide. I: Divus 15: feed. and their Children had the ſamepriviledge d: F:17. 
Neither could any perſon of Repute be puniſh'd with Fuſtigation, 4. /. 28. F. 
2. nor be ſent to the Mines, $. 5. neither were Nobles to be LNG by hang. 
ing, Tyraquel: de nobilib: Cap. 20. N: 104. & 106. Coavarr. Reſvl. lib. 20. cap: 
9: de penis crim: eorumque modo. N. 34. & ſeqq. nor to undergo ignominious 
Puniſhments, Fulgeſ. Conf. 167. But tocompenſethis, the pecumary Puniſh- 
ment of 2 Nobleman went much higher,becauſe of his. Riches,Covary. di8. lec. 
3. The Place where theCrimeis committed, makes the fame AR to be 
Theft or Sacrilege, and tobe puniſhed with Death, or a leſs ptmiſhment, 4.1. 
26. F. 4:/-de pen. He that Mutilats or Wounds another m the Church, 
Theatre, Mercat-ptace, orin the preſence of a Magiſtrat, is more Criminal 
than if he haddone it in a privat place, d. F. 9. i#5?. # #ijur.. And for the 
ſame cauſe, © its Treaſon ro Strike, Hurt or Slay any perſon in the Parlia- 
* ment-houſe during the holding of the Parliament, .or withjn the Kipg' 
< Inner-Chamber, or Chamber of Preſence, the King for the time being with- 
* in his Palace; or where the Lords of Seflion ſit for Adminiſtration of Jy- 
* ſice, at the time they are ſitting, or within the Kings Privy Contcil Houſe, 
*rhe time of the Gouncil ficting there; or in preſence of his Majeſty, 
* where ever His Highneſs ſhall happen to be for the rime. A# 175. Payl. 13. 


_ * 74. 6. Which AR alſo inother particulars makes the circumſtances of Place, 
to 
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nd you eater than ordi- 
nary, becauſe the Pannels had been guilty of the like Crimes before, as the De- 
ciſfion bears. Under this circumſtance of 7 ;we;the DD. bring in long Imepre- 
ſonment, taking off the Puniſhment of Beniſhment, .in regaird that Sqnelor Cur- 
ceris, which deprives a Man of the uſe of Light and free Air, isof:ic {elf a-pu- 
niſhment, [. omene#. 23, C. de peris. and  Jikewite Renithment caking off che __ 
Infamy which accompanies a. Crimedeſervipg a pecuniary Mul&, in regaird 
that Relegation is more ſeyerethan the other; /; quid ergo, 13. F- pee. gravior, 
| f de his. qui not. infam . But. Carpz. makes dintine 1 carceribus datentio, to 
a Circumſtance by it ſelf, py 3. qe. 449+: io 62" 
5, Quality of the Fa@, . of the perign we aave (ppken already). diſtin- 8; 
r=-_ atrocious from leſſer Crimes. d F. atrex. 9g. inſt. de injur. jranife# 
from not menifeih; Exy:litors from Theives 31 | Tumwults from: contrived. . 
and deſigned Iyveſions 3 Perulancietrom Violence,  d. 1. 16. $.' 5. depen. 
common Theft from peculat, which is. a . or concealing of publi 
Money. /. 4. & 10. ff. ad leg. jul. peculat, &-ſacr. and from Sec's/edge14.6. cod. 
which is a ſtealing of things dedicated to pious: ates, and puniſhable with 
Death, Ll. 9. cod. And Demembrgtion af an thc from Dewembrationdof at inger, 
becauſe the, Eye is a more neceflary Member than the other, andthe Injury 
done to i ſhould augment the punithment. 
6. Knantity diſtinguiſhes Furtvm ab Abigeo. 4.1: 16:% 7. It being a great- 186 
er Crime to take away a whole Herd of $wine, whichis Abizewm 4 than to take 
away one; of them, which is Furtuze :\ And igs ayreater. Crime to give-many 
'Wonnds,. thay to give but 'one; and to than to Mitzley; - and 
therefore the Puni ſhould be the greatee. is 
7. Evemtencreales Crimeand Puniſhment, d: |: 16: $:-8. , It was.-a greater 
Orime to'burn the Corns in-4f-ice, which ſerv'd.the Miners, than :in ijomero- 
ther Countries, becauſethe want of Food obſtruted.the Work, and. the great 
Profit that aroſe from it... Andiit's 2 lels Crime to ſtrike off the Hand of a{m- 
gle man wanting a Trade, and Family, than of an efcellent Areificer, who by 
his Handy maintains end efiriches himſelf, -his Wife and -Qbildren+ and 
- the Delinquent dught'ta be the more ſeverely puniſhd,” and to-pay greater 
Damnagevinth<laſtcaſe, ithanin the orher. 7 - © {4s Wray 
Damnages are = by the R _ - natural ge Fer Reaſon and Fir ;35 
rin thfp;'4* 41 4s Ne: gg! ces Mirfl, toprovert | ogwith. .. 
Criminal Judges who-tontent-themfelves xo'condemn.the | Mani{l4yer.-to.dic 
for the Crime.z 'but detern no-Datnneges-to be/payſd., to che peſos injury. 
Further Kirin, lays, that whete ever a Criminal OgrE gs - - 5-4 theze 
allo ariſts A@io in feifvnretl intereſſe. 'h-qui momne2g; Of. $94.0; : 
of ad-tog:'Cornel. de fal/.and that the Fisk BY not carry away all the = 
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64 Of Mutilation aud Demembration 
of the condemned Perſon; by vertue of the Confiſcatien, to the prejudice of 
the diitifiified Perſons and their Heirs; and cites. Deciſ: Lucen; 62: N: 36: © 
But thien the main Queſtion wilt be, how far the payment of Damnages 
ſhould extend ? T9 dear this the DD. diftingoiſh them in I=trinſck and'Fx- 
trinftck 'Þrtrinfick, reſpeft the Reward of Phyſicians and the Expenſe of the 
Cure * Exirinſick, reſpe& the value of the loſt Work, which-the killed pr yti- 
lated or demembered Perſon might have gain'd,if the Crime hag not been com- 
mirted** Both theſe Damnages ought to be pay'd, { que atone 7: in privifh 
thoſe 'words quod" minus ex operis, fad leg: Aquil: which Law ſpeaks Lab 
Adewulnerante. Theres another excellent h_ inl: ex - lege - F* [ qua- 
drwp: #r: in'thefe words, et operernmn amiſſarum qualque amiſſurus quis ef. 
NF Wd another Text 5 |: fin: F* te bis qui effud: od dejec: 1n theſe eh 
preteres operarim quibis caruit vil cariturus eff. Many other Textsare cited b 
Farin:'d: inſp: q: 1147 N*95: & 96. where he expreſly ſtates the caſe of Tradef- 
men, and'concludes; that if a Nobleman who Irv'd npon his Revennes, and 
not acciftomed to work, be kill'd;nothing is due upon the account of Work- 
manſhip; of'other extrinſick Damnages, and thatthe ſame holds, when a man 
is killed or wounded that had'no Trate. And further N.N. 115, 116, 117. 
he perſiſts to prove'the Obligation'of Damnages for loſt Work and ceſſant 
Gain-evenin the cafes of Debilitatior, Mutilatzon, and preſcinding of Members. 
196) This Obligationt6'pey Damnages is founded upon aDivineLaw,Exod, 20. 
18, 19.' If men firivetogether, and ont ſmite another with « ſtone*or with his 
fiſt, and he die not but keepeth bis bed :' if he riſe agaik, then ſhall he that ſmote 
tim be quit : only he ſhall: pay for the loſs of his time';;' and ſhall cauje him to be 
throughly healed. Here 13 a Warrant both for Extrinſick and maker Dam- 
nages ; and we ſhew before how far the Jews decerned Damnages by vertue 
of this Text. | | 
791 The Modification of Damnagesisto be made at the Arbitriment of the Judge, 
'Mewoch: de Arbitr: lib: 2: caſ* 122: N: 3. ( and in N. 1, he cites the foreſaid 
Text in'Exodus as its Foundation )* In modifying, the Quality of the per- 
-fons is te'be confidered, and an Oath'7s /;tem may be taken after Taxing, Fa- 
771: d: inſp: 4: N: 113: if the Crime was-committed ex; dolo, amd not other- 
wiſe. N: 114: bid." "Alſo the Judge may make uſe" of $skillful men to enquire 
into theſe Damnages, bid: where he cites Sa/zce? and others; and the number 
of the injur'd perſons Family is to be confidered, not only as it conſiſted of 


- + Parents,: Wife, Children and Servants, whom he was obliged to maintain : 


But alſo ofStrangers who had their Entertainment by him, and conld not o- 
therwiſe maintain themſelves, Reris: ds inſp: 4. 46: 119. N: 105: 106. Fur- 
ther, he'thinks the Delinquent ought to pay all Damnages which theſe in $0- 
ciety with him ſuſtained by the Breach of that Society; N: 106: 5bid: where he 
"cites ſeveral Texts, and DD. anerit the matter 6f Arb;zrery Puniſhment and 
Damnages. If any one deſires to be further fatisfied, he may conſult the Au- 
'thors above cited,and particularly Fetin: and Tyraqitt: lotis cit. Ant. Mai- 
thens atlib: 48: |: tit: 18: cap: 4. And Cerpz: d: p: 3. q:149. where headds 
ther five Circumſtances for mitigating Puniſhment.”- 1. A promiſe of Miti- 
gation, to draw fortlya Confeſſion. 2. A ſpontanevus Confeffion. 3. Long 
Ampriſorment. '- 4, The Interceſhon of a young Maid to obtain” the Delin- » 
' quentin Marriage. 5. The skill{ulnefs of the Delinquentin ſome uſeful and 

L eminent Art. - ;3 1! KALLUTE : ; '}3 yo ; 

192 + Having/drawn out this Diſcourſe to a greater length than I intended, 1 
ſhalliconclude with a few Confiderations taken from the Law and PraQtique of 
-this'Ki Mm] Weſhew before that Mstilation and"Demembriation are by the 
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mutilat. And 15. Fly 1672.Mewet and Neivings purſued by Cheyne of Val- 
4. od. 044 were decerned to pay 
. a thoufand Pounds to the Purſyers, and aFyne to the King; and toprocure a 
Remiſſion,as the Privy Council had recommended;as may be ſeen in the Crimi» 
nal Regiſters, 29. J*ly 1642. and 25. Auguſt tollowing. But Damnagesare ne- 
ver decerned, unleſs the Party injurd purſye for them; and all this 
is tounded , on an old Statute, Cap: 11: Stat: 2: Rob: 2. which likewiſe 
preſcribesa corporal Puniſhment, and the method of Purſuing ; the words 
are © If any man mutilaty another, or Wounds or Beats him by forethought 
<« Fellony, and the Party griev'd purſycshim before a Judge by Suit or Com- 
« plaint, fuch Form and Order of Proceſs ſhall be deduced and led againſt 
« the Treſpaſſer, as is ordained againſt a Man-ſlayer, until he compeSt at a pe- 
<* emptory day, and then He (hall pals to the knowledge of an Afſize 3 - and 
Y 
dz 


<« 3f he be convict by the Aſize,” he ſhall Redeem his Life from the Jud 

«. Major, and by the Conſideration ofthe Judge he ſhall ſatisfie the Party 
«And if he be not purſu'd by the Party les'd, he ſhall be Indifted for that 
© Deed, and thole an Aſſize,at the Juſtice Air, without delay or excuſe, & bee - 
<« ing convidt, ſhall Redeem his Lite and Afyth the Party. The Foundation 
of the Action for Damnages lies in theſe words, which appoint the Party 
les'd to be ſatisty'd by the Conſideration of the Judge, when the Party les'd is 
Purſuer, and to be Afythed it the Delinquent be Indidted. 

Butthe great Difficulty lyes in theſewords of the Statute, which'ordainsthe ;,, 
Delinquent who wwtilats or wounds another by fortthought Fellony, tobe purſued 
by the ſame manner of Proces as a Man-ſlazer is purſued,and if he be convidt to 
redeem his Life: which leads meto the laſt Puniſhment of Mxtil ation and 
Demembration | promiſed to ſpeak to, viz. If it be Capital ? For the Words 
HE SHALL REDEEM HIS LIFE, imply, that the Judge if he find cauſe, 
| Capital Puniſhment, if the Crime be committed by forethought 
Fellony, which isthe caſe of the Starute. The Grotmids of this Di ity, bs. 
ſide the words of the Statute, are 1. That Skeer, who in the Latine Copy ob 
the old Statures has writen learn'd Notes on them, es this Statute without 
any Obſervation, which holdsfurth that itappeared difficult to him,or other- 
wile, that it plainly decreed that capital Puniſhment might be inflited in the 
caſe of the Statute. 2. There are divers later Laws, viz. A#28. Parl. 3. Fa. 
4. AG 118. Parl. 7. fa. 5. AZ 16. Park 6. and AZ 3. Perl. 21. Je. 6. which 
rank the Crimes of MtilatioQnd Demembration with Hew#tide and other 
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-* Eo any poſterior W. 3: ; 
£ Abe zin of Death, "bur ir oy pre ry Mu ilds; 
F ons, and yer b Ws eprolh it appears, | 
jdges after they had deterne Ditmatles tot v7 ned Yep 
, they decetned them to procure Remiſliotis, the Plaintitfe ro con- 
ſont therets, by granting a Letter of $laineg: otter, upon the Wes, » 
May 1610. A het by T iidſay for Demembration, produced aR 
miſfion which hehad obtained before {N Pufſuit, bergeving him to © 
the Party, which ſhews that an Aﬀpchnnr is not ſufficient fo free the 
of further puniſtiment. La7h, There's Ne Feet trom 2He King to the Priv 
Council recorded in the Journal Books, . 1 4; Sept: }. 1608. recomm ndi 
Henderſon for Anger, Minthomery 6 f three ce Fingers of his left Ss 
mot baniſh ed, becauſe it was not ty in this Nation to infli& the 
of Death for the Critve« of erg rry Theſe words do imply that t re 
was a Law fot that agor—. but it LoBY in Deſyetude : And thele 
grounds of Doubt are o_ 6 me it ſeems that che Statute of 
King Robert was made only 5 pag: Td B orce a Ranſome from the De- 
linquent, becauſe it rans not Th the Stile of 4 perempiory end poſitive Statute, 
but in words ittporting thi the Life was in the King , "ill, and was to 
be redeerned by a Ranſome at the Diſcretion ofthe Judge, and 16 i it comes to 
the Senſe which $. Cecilins in his Conference with Phavorinys puts on the Law. 
of Retaliation in the XII Tablev, Andi ic would have been ver B hard, after 
all Nations have rejeted oy Rerali Ho on fo have A; mſhed Dememlration 
with Death, unleſs the Crime were ac bu ied b ſuch atrocious Cir- 
ctmſtarices, as m ight juſtly med -the ment. Weread in Strabo lib. 
T5. that (pre Ind; ans did both inflict aebivg and eath ; but Grotirs 
de jure B. &. P. tb. 2. cap 20. proves by ny Foun es that C riſtians, 
h they may juſtly demand Puniſhment, Fer ſhoul clin to k_ 
155 


. Andthe Law gives itfora Rule i in penalibus 1. fat HI. 
#- te Reg. jur. unleſs the Crime be very Attoclous, and then Severity is hecel- 
ſary. /. perſpicienidun 11. 7 prin. ff. de penis. 
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Made in defraud of Creditors, &c. || 


| By Sir GEORGE MACKENZIE 
of Reſehaugh. 


The ſecond Edition, Corre&ed, and in ſeveral Paragraphs much En- 
larged, by the Author himſelf ; before his Death. 


SERIES To. 


EDINBURGH 


Printed by the Heirs and Succeſſors of Andrew Anderſon, Printer to 


the King's moſt Excellent Majeſty. For Mr. Andrew Symſon 5 
| and are tc be Sold by bim, in the Cowgete, near the Foot of 
| the Horſe-wynd. Anno DOM. 1699. 


eres 
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EDINBURGH, 


HE Lordsof His Majeſties Privy Council being informed, that Mr. A- 
drew Symſon, Merchant Burgeſs of Edinburgh, has cauſed Print the 
Books following, ziz. A new Edition - of the Laws ard Cuitoms of 

SCOTLAND, in matters Criminal, by Sir GEORGE MACKENZIE of Role- 
haughz To which is now added by way of Appendix; a Treatiſe of the 
Crimes of Mutilation and Diſmembration; and of Retaliation by which it is pu- 
wiſhed ; wherein ſeveral Bueitions concerning that SubjeF are diſcuſſed. Item 
a new Edition of the Obſervations upon the AF Eighteenth, Parliament twenty 
Third, K. JAMES the ſixth, againſt Diſpoſitions made in defraud of Creditors, 
©c. By the laid Sir George Mackenzie of Roſehargh, Correfed, and in many 
Paragraphs much enlarged by the ſaid Sir George himſelf. The aids Lords do 
hereby grant ſole Power, Liberty and Warrand, to the ſaid Mr. Andrew Sym- 
ſon, or {uch Perſons as he ſhall appoint, to Print, Vend, and Sell the ſaids 
two Books ; And diſcharge all other Perſons whatſoever to Re-print, Vend, 
Sell or Import any of the faids Books for the ſpace of Nineteen Years, after 
the Day and Date hereof, under the Penalty of five hundred Merks, to be 
payed to the ſaid Mr. Andrew Sywſonr, or his Aſligneys; by and attour the 
Confiſcation of the (aids Books to the faid Mr. Andrew, for his uſe and behove. 
ExtraCted by me 


GILB. ELIOT. Cls. $ti. Concilii. 


E LA 13 A&A 


Age 4. Line 1. for deſigned read diſpon'd: P. 20. 19. f. As vi And 1.25. f. quart r. trat.P 22.1204 
P dele þ. 7. =_ 4 -_ f. its as oy it Þ. ms f. under ». char? P. 28. I. 13: f. as is, 
Fe aSit is P.41. L. 18. in ſome Copies f. Creditors r. Debitors 0. 19. in ſome Copies f. 
Debitors r. Creditors. P: 49: {: 25: f: in all r: is all P. 49: & 39. «fter Horning: inſert for a Horning, 
{: qo: & 41: dele for a Horning P: 51: & 23: f: qui vincit me rt: qui wincit vimcentem me I: 23: f: 
againſt me. 7: __ another [: 24: f: againſt another, r: againſt me. P: 52: [: 48: f. for »: fs 
P: 54: 0: 18: f: in dire& r: direfted in P: 56: L 21. f. ar: as P: 57: k 5: f: Aﬀſyſers r: Aſlifters 
I: 28: f: Canon r: Cemmon P: 66: I: 8: f: forr: but As for Literal eſcapes which do not in che 
leaſt mar the Senſe, the Candid Reader is delir'd to excuſe them. 
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To the very 
WORTHY, HOPEFUL, and INGENIOUS young GENTLEMAN, 


GEORGE MACKENZIE 
of Roſehaugh, 


Only Son. and Heir to the Honourable 


Sr GEORGE MACKENZIE 
of Roſehaugh, deceaſed; 


Late Lord Advocat to King CHAR LES IT. and King FAMES VI. 
and one of Their Majeſties moſt Honourable Privy Council. 


This ſecond Edition of the Obſervations upon the 18 AQ. Parl. 23. K. 
James 6. againſt Diſpoſitions made in defraud of Creditors, &c. Correfted, 
and in ſeveral Paragraphs much enlarged by the Author, the ſame Sir 
George Mackenzie himſelf, before his Death ; 


Is with all due Reſpe& humbly offered, by 


C Warthy Sir )) 


Tour moſt Humble Servant 
in all Day. 


ANDREW $SYTMSON- 


EXPLICATION 


OF THE 


ACT of PARLIAMENT 1621. 


AGAINST | 


The Words of the Rubrick, or Inſcription of this 4 C T, are, 


A Ratification of the A of the Lords of Council andSeſſion, mad: in July 1626 
azainft unlawful Diſpeſitions, and Alienetions, made by Dyvours and 
Bankrupry, 


= OR the better underſtanding of the Inſcription or Rubrick, it 
s 45 fit to know, that the Word Bankrupt, which is the Tran- | 
{{erjag of the Latine Buxcirupton, is in the Original but a bar- 
Parous Word, either derived from the French Word Baxgve, 
or the Italian Bureo, and the Word rumpere: becauſewhen 
Merchands became Benkrupes, they broke, either the Seat upon which they 
did fit 3 or the Bank or Table, at which they did fit, as Salmeaſ. obſerves, in 
Pref. de wſur. 14g. 511. & de fer. trepetit. pag. 36. But now the word Beci- 
raptor, is taken not only, pro wenſulario, foro cedente, but for any Merchand, 
or anyother perlon , who. has contrafted more Debt. than he is able to 
pay , as Veguern oblerves.s Page 10. They are called likewiſe decoFores, 

ie rem ſnam coguende diminununt. decoquere ſignitying drmrinwere, 
Bad. 4d l. ſs hominem Q, quoties f. depoſit. In Italythey are called falliti, & 
eeſſantes, Boer. deciſ, 215. But inthe Civil Law the true Latine word is frex- 
datores 5, I. 4. fe decurat. bon. dand. 

They are likewiſe by this Rybrick called Dyvowr, or Dyexr ; from the Iriſh 
word Dyer, as I canceive, which ſignifies a knaye 3 and they are likewiſe cal- 
led hairwes itt our Law, Ll. barg- cap: bairman 144. &. dejud.cep- bairman 
46. Though our learned Skeew: does in de verb. frenif. weeds Dyvour, make 
Bankrupt ta bethe ſame with hity who has obtained 2 ceſſio bonervar, & qui bo- 
#is ceſſit : Yet thele differ very much, for a Bankrupt' s he only, guz fore 
cefſer : ſed qui bonis ceſſit, forum retinet, & bone erediteriburin ſolutuns dedit, 

ottoman. de werb. fig, verb, cedere: cedere foro eft fa#ti, cedere bonis eſt jurie, 
and he only who has loſt his eſtate by accident, without his own fault, was 
allowed bonis cedere 4 banciruptor dicitwr, qui dele eaſuve non ſo'vendo faiius 
eſt, Vegnern. p. 2x How the word Bankrupt is taken in this Act, my be 
juſtly doubted, for by the Rubrick of the AR, it would appear,that this At 
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ſtrickes only again Diſpoſitions which are made by perſons inſolvent, and 
whoſe eſtare is not able to pay the debt due to the reducer; for the Rubrick 
of the A@ bears, to be againſt Diſpoſitions made by Bankrupts or Dyvours : 
ſo that theſe two,are made pares termini ; and therefore, ſince a Dyvour is a 
perſon who is inſolvent 3 it ſeems that this A& muſt only ſtrike againſt Diſpo- 
{itions made by perſons that are inſolvent, per argumentum & rubro ad nigrum: 
for Lawyers are very clear, that wherecither the Rubrick is an intire ſentence, 
or where any term uſed in the Rubrick, is explained by any equipollent, or 
exegetick word, that there the general term which is dubious, is tobe 
interpret according tothe import of. both thele terms 3 and therefore, fince 
the word Dyvour 1sonly applicable to perſons inſolvent, the word Bankrupt 
muſt be likewiſe interpret only of theſe ; and ſo the Rubrick running only a- 
oainſt Diſpoſitions made by perſons that are inſolvent, it muft follow, that 
only ſuch deedsare reduceable, as are done to the prejudice of Creditors by a 
per{on thatis inſolvent. 2. This ſeems likewiſe conſonant to reaſon ; for if 
the Creditor can recover his debt, he is not prejudged, and {fo the defign of 
the A& fails ; and it were moſt unreaſonable to trouble a perſon who has gor 
a Diſpoſition, except there be an abſolute neceſſity. 3. This is moſtſuitable 
tothe common principles of Law, whereby z#»quam recurrendum ad remedi- 
um extraordinarium, quamdiw locus eit ordinario, no more than in Phyſick, a 
member ſhould be cut off where it can becured ; and therefore, a Creditor who 
may recover payment by ordinary diligences, ſuch as by the compryſing, or 
arreſting his Debitors Eſtate, ought not to be allowed to reduce all Diſpofiti- 
ons made by his Debtor, fince emnes 4Fiones reſciſſorie, and particularly aGjo 
Pawlina, ſunt remedia extraordinaria whereby the Magiſtrate has been by cheats 
of Debtors, and the frau dulent Diſpoſitions of ſuch as contra& with them, forced 
to reſcind and annull the privat pattions of parries, contrary to the ordinar and 
general principles. 4. This ſeems to be further clear, by the narrative of the 
AQ, which rans only againſt Diſpoſitions which elude all execution of juſtice, 
whereby Creditors are defrauded of all payment, and many heneſt tamilies 
come to utter ruinez neither of which 7 are applicable to the caſe of 
Creditors, who may recover payment otherwiſe : Norcen the Diiponer be 
ſaid to have defigned, to defraud his Creditors who having diſponed only a 
part of his Eſtate, knew that he had ftill a ſufficiency remaining to pay his 
Debt; And to reduce Deeds where there is neither fraus ex perte dantis 
nor recipientis, were to reſolve this Act of Parliament in an Interdiftion or 
Inhibition, and to make a man abſolutely incapable, either to gratifie friends, 
or provide Children, though his Eſtate were never ſo opulent. 5. If this 
were ſuſtained, it would alſo follow,that tho' theDiſponer had a ſufficientEſtate 
at the time, yet if ex evexty he became Bankrupt at any time, all rights made 
by him without an onerous Cauſe,ſhould be null,and ſo the negligence of the 
Creditors for onerous Cauſes, ſhould prejudge thoſe who were allo true Cre- 
ditors,though for gratuitous Rights, which were unjuſt. But on the other fide, 
it is urged, that albeit the fraud ofÞBankrupts, gave occafion to the AR, yet 
the true defign of it wasto debar Debitors from alienating any part of their E- 
ſtate in prejudice oftheir juſt Crediters,and accordingly it is declared,that the 
Lords will decern all Alienations and Rights made by the Debitor to any 
conjunCt perſon without true, juſt and necefſarie Cauſes, and without a juſt 
price really payed ; The ſame being done after contraQting of Debrs from pri- 
or Creditors, to be nullwithout farder Declarator, and the A& does not bear 
that all Rights madeby Bankrupts ſhould be nall. 2. If the A& had run in 
theſe termes, it had been very uncertain.and had left the Matter very Arbi- 
trary, for it might have been frequently doubted who could have been called 
Bankrupt. 3. Ifthe receiver of the poſterior grataitous Right might prevail 
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to get the ſame ſaftained, by proving that the Debitor was ſolvent the time 
he granted that Right, then the prior Creditor woald be obliged, to expil- 
cat the condition of his Debitors Eſtate which would be both very difficult 
for a Stranger, and too expenlfive to beput upon a troe Creditor. 4. Ifthere 
wereany loſsto be ſuſtained ex events,it were far more juſtthat the ſame ſhould 
fall on conjun& and confident perions who have got a part ofthe Eſtate with- 
out a!) Onerous Cauſe, than oh Strangers who have become Creditors ex c#uſ 
oneroſa. 5. By the Civil or Common Law to which this A& of Parhament 
relates, all Deeds done in defrand of Creditorsare abſolutely null, forby that 
Law this juſt Diſtin@ion was obſerved, viz. 'Tharif the ſecond Right was 
made for a lacrative Cauſe it was revocable without conſidering whether the 
receiver was perticeps frandis if upon the event the Creditors were defrauded 
but in t51#/o eneroſo requiriter & frans dantis & accipentis, And io there was 
noneceſlity of diſcuſſing whether the Debiror was ſolvent; I. 6.F. 11.5 Ls. 
cod. h.t.1o. F.1. þ.t. and I. 79. f.de reg. juris. vide Ferrier La juris pro- 
dence ds digeſt. p. 479. And if the ſecond Diſpoſition be for an Onerous 
Cauſe, the Creditor ſeems norto be prejudged, for the price or Onerous Cauſe 
comes in place of the thing alienated and rhe Creditors may affe&t the one as 
well as the other, Bargalus de dolo p. 635: Num : 25. Bartolus in |. qui a 
debitore fF.qui in fraudem Creditorum, But there is a greater reaſon for it by 
our Law.than by the Civil Law,for our Law having only reduced ſuch deeds 
as were made to Conjunt and Confident perſons without an Onerous Cauſe ; 
It is much Juſter that Conjun& perſons ſhould fuffer than any elſe if there be 
not ſufficiencie of Eſtate ex events to pay ſuch as were ptior Creditors for 
an Onerous Cauſe. The Lords in their Deciſions upon this point have in 
clined to ſuſtain even Donations in favonrs of Conjun& perſons, if the 
pranter of the Right had ſufficiencie of Eſtate out of which the prior Creditors 
for Onerous Cauſes might be payed and thus they decided 11 Mazrch 1624 
tho' H:ddingtenx declares himlelf of a contrarie fadgomene the Bond being 
made there in favours of a Brother in Law and 6 March 1632 Garthland 
contra Ker, where the Diſpoſition was made in favours of a Grand-child; 
and the ſame was ſuſtained betwixt the Husband and his Wife and her 
Siſter, tho a very eminent Lawyer who obſerved the Decifions has argued 

ſtrongly againſt it, and declared a I_n in favours of the Creditors 

30 June 1675 Clerk contra Stewart. And in the caſe berwixe the Children 

and Creditors of Mowſwel the Lords ſuſtained Proviſions made to Children , 

becauſe the Father had a perſonal Eſtate tho the Creditors were not oblidged 

to know the ſame, and becauſe he had a Wood ſtanding upon the Ground, 

but whatever may befaid in favours ofa Conjunt perſon getting a Donation, 

wherethe Diſponer has a viſible Eftate, the time that the Reduiftion is craved, 

far beyond the value of the Debe perſned for, ſo that the prior Creditor 

for an Oneros Caufe can ſuffer nothing; yet I would incline to reduce all 

Gratuitous deeds made in prejudice of prior Creditors ih favours of Conjun&t 

and confident .perions in theſe caſes following. 

t. Ifex event the Creditor conld recover no payment though thete was 
ſufficiency of Eſtare the timeof che making the right, for certainly the defign of 
the Act was to ſecure the Creditorsagainſt gratuitous Rights,and its much 
that conjunt and confident perſons ſhould loſe, than meer Strangers whowere 
prior Creditors for ar! Onerous Canaſe, noris it abfard that thongh this Diſpo- 
ſition might have been ſuſtained at the beginning becauſe there was a very o- 
pulent forrune then, ir ſhould yetthereafter become null, — be- 
come null cums deverrinnt in cauſam a que incipere non poterint, 4 clear inſtance 
whereof we have in our Law, in the caſe of W ardlands, for tho a Diſpoſiti- 


on and alienation of the leſſer hatfof the Waird tenement will not infer recog- 
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nition, yetif ex poſt fa@o the greater half be thereafter deſigned, then the Lands 
ſold as the lefſer half will alſo fall under Recognition. 2. there remain 
far morethan is able to pay the prior Creditors even though for a lucrative 
Cauſe, I think the Right made to conjun& and confident perſons ſhould be re- 
duced, for ſuch Reductions are ſuſtained at the inſtanceof prior Creditors, tho' 
they beonly Creditors ex cauſa lucrativa as ſhall be thereafter cleared : And 
it ſeems reaſonable that there ſhould be ſome diftin&tion made betwixt prior 
Creditors who are ſuch for onerous Cauſes, and thoſe who became Creditors by 
meer Donations; The prior Creditors for Onerous Caules being ſtill more fa- 
vorable. 23.1t ſeems hard to put ſuch as were prior Creditors foronerous Cauſes 
to debate what was the Condition of their Debitor at the time he made the 
Diſpoſition; And therefore to prevent the arbitrarinels, this At of Parlia- 
ment ſeems to have declared, all Deeds made to conjundt and confident per- 
ſons without a true onerous Caule, null at their inſtance, and certainly it is 
a prejudice to them to have any partof the Eſtate that mightbe affected by their 
diligence,ſubſtraced from itand given away by a meer Donation and All rights 
arereduceable which are made to the prejudice of Creditors,nor makes the Law 
a Diſtin&tion whether the prejudice be great or ſmall, nor could Limites be 
ſet againſt Arbitrarineſs, if ſuch a Diſtinction were allowed. 4. It were moſt 
abſurd to ſuſtaip Deeds doneto the prejudice of prior Creditors tor Onerous 
-Cauſes, becauſe the Diſponer had a perſonal Eſtate, or other latent Rights 
which Creditors could not well know, and as there is no Obligation by the 
A& of Parliament upon Creditors to do diligence, againſt the common 
Debitor, and conſequently it cannot be objetted to them that they 
have not done Diligence ; ſo why ſhould it not rather be ob «&- 
ed againſt thoſe poſterior Creditors by Donation, that they did not 
diligence againſt that perſonal or other Eſtate, for either they knew the Debi- 
torhad ſuch an Eſtare or not, if they-knew he had it they might have affected 
it, and itthey knew it not they cannot defend themſelves in having taken the 
poſterior Donation upon tte pretext that the Diſponer had an Eſtate alinnde 

ſufficient to pay his prior Creditors. 
Our Soveraign Lord, with advice and conſent of the Eſtates : The legiſh- 
tive power of Scotland conſiſts in the Parliament, that is to ſay, the King 
and three Eſtates of Parliament; and though ſome think it more properin our 
Law to ſay,Our Soveraign Lord,and Eftates of Parliament, agin all the Statutes, 
or Actsof the 18. Par. Ja. 6. than toſay,Our Sovereign Lord,with advice Econ- 
ſent,&c.yet conceive,the King Statutes,&they but conſent,(though their conſent 
be neceſlary_) for his touching them with the ſcepter,and not the being vored, 
makes them Laws; and in England, the King ſtatutes with conſent of Parlia- 
ment, and upon their ſupplication, and therefore I underſtand not Craig.who 
Diag. 8. affirms Statutesto be conſtitutiones trium regni ordinum, cunt conſenſu 
Principis : forthbaris jy{t to invert the ſtatutory words of this, and many o- 
ther Acts. Our old Adts being all paſt the laſt day of the Parliament, did 
not expreſs theſtatuting power 1n every At ; for in effet they were all but 
branches of one At, and run, temthat &c. and many oftheſe As bear, 1; 
zs flatute by the Parliament, and the King forbids, as Ads, 1 3. I4. 1:Pear. Fa. 
x. which Intimats, that though the Parliament ſtatutes ſuffragando & conſen- 
tiendo, yet the King only doth ſtatute ſanciends ©: prohibendo. Sometimes our 
Ads bear, It is Statute by the hail Parliament ;, and ſometimes, It 5s Patute & 
ordained, without mentioning either King or Parliament ; ſometimes alſo they 
dear the determination of Parliament, without ſpeaking of the , King, which 
was either where the King wastoperform what was ſtatuted, as 23: AR, Pe. 
I. Ja. 1. It is Statute and Ordained, that our Soveraign Lord ſhall gar mend his 
money, And by the 6. AQt,3. Par, Ja. 2. The Eſtates has concluded, that. the 
King ſball ride thorow the Realme ; or elſe when the Eſtates are only to yu 
whar 
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whatisſtatuted, asin Commiſſions granted for 'uniting the two Kingdoms. 
Bar I fFrid one Statute bear, the Kirg ſtaturing without mentioning tte t ſtates 
of {ria Fe ry Seſf, py LE perp. he is but ae inadyertencie, 
Htiffes anAConfirms an AG of t ras elſaon, KC. Ss was Oorighnal- 
Mo pat by the Lords of Seffon, when they do fit Judicially, at rhe 
time it is marked in their Booksof Sederune, ſuch and ſuch Men did fir. u 
the 'H. brews defigned the Books of the Old Teſtament, by the firft Words ; 
and thus we (fl mark the Laws trom the firſt words; and thus the old 
Books of our Law are called Regia Maj. ftatew, becauſe they begin fo, ;. 
His Majeſty, at the fir't Toſtitution of rhe Colledge of Juſtice, did allow 
the Lords of Seflion ' to contlude upon ſurk Rules, Statules and Ordinances, . as 
ſhall be t) oveht bytiem expedient to be obſerved and keeped in their manner and 
order of proceeding, at all times, as they deviſe, conform to Reaſon, Fquity and 
Faſtice, His Grace F ary R atifie avd Approve the ſame. Theſe are the. Words 
of the 43. AR, 5. Parl. Ja. 5. Torhe which AR, Ithink this Att relates :, but 
it would appear, 'both by that A&, and'by tle Power as here repeated, that 
the Lords of Seffion have only Power to make Orders relating to the Regu- 


ation of their own Houſe, and to the Forms of Proce s. For this was indeed 


necefary for Explication of their Juriſdiction. and poli.bly was-implyed jgtheir 
very Conſti: ution, Without ary «xpreſs W arrand: arg. /. 2. f, de nriſdig, Lut 
it ſeems thatthis peneral Power canrort authorize them to.make Statutes, . and 
AQts relating rotFe material Diſtribution ot Juſtice; ſuch as, that All; tes 
ſh-uld he null, except ſubſcribed before Witneſſes, though they might have 
ordained, thar Paptrs under the H:nds bf their own Clerks, ſhould bc ) ſub- 
{cr'bel : fot it thevxcorild make Fratures, aSto any thing elſe beſides the Foxms 
of tht j* own Houle, . there needed no ParJiament ;, for their Statutes might bind 
all ++ People in all things ; © And yet it my be objected, that by-rhis, Argu- 
me! t the Lords of S:fſion could not have made this Law, . declaring Con- 
tra&ts awoveſttte Leidges, td be null; thot touching. upon one of the Fun- 
damentals of | utmarie Society, albeir they might bare declared ſuch a Nullity, 
receivable by way of Fxception. for that concerned only Form of Proceſs. 
Eat the Anſwer to this is, that rhe Lords, in making this AF, did-not intro- 
duce us nor wn), a riew Law 5 but only adapted to our Pratice, the old Ro- 
man or Civil Law, which they might bave followed in their Cecifions, 
without making any new A@ of Sederunt, asthey do in moſt Ciles where the 
Civil 1 aw is founded upon Fquityz as here; and where they are not d-ter- 
mined by cicher our former Prattice, or Conſtitutions, and by the fameprin- 
ciple, both the Lofds of Seffion,and the Parliatvent did in this Statute declare, 
that their ſaid A& ſrould extend to Cauſes depending, or to be intented: 
whereas Statutes regularly are extended ovly to future caſes; except where 
the A declares whit was Law farmerly” &Sin this caie. | — 
We may then conclude thele Differences ; berwixe theſe Aﬀts of Sederurt, 
2nd Adts of Parliament, that Ads of S-derunt can only be made concerning the 
Forms of Procedure, or to' fi, a conſtant Deciſion for the future, in caſes 
which they might have ſo decided, before their own At : And it is their 
Prudence, and oor Hppine(s,” rhat they ſhould rather decide in Hypotheſf, 
than in Th. But Ads of Parliament ſhould mainly be made to regulat new 
ſubſtantial Grounds of Juftice and Commerce. Eut though this power 'of 
making Orders for admimiftration of Juſtice, be properly, and principally 
theirProvince, yet they Have in this but a cumulative Juriſdion with-theParli- 
ament.who may &do likewiſe make ſuch Orders,but rhe Parliament ought io do 
ſofpiringly.ſfince Forms are better known to the Lords of Seffion.than to them 
and theretore, it ſeems thatrhe power of making Ads relating to Forms, orof 
regulating Forms already made, belongs particularly to rhe Lords of Seffion, 
both becauſe of their Conſtitution, and Experience. The Lords have been 
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in uſe not only to regulat their own Court by As of Sederaxt 5 but they 
: haveby the ſame power preſcribed Regulations to other Comts, and thug as 
to the Juſtice-Court in aro, 1591. years, they mgde an Act, that Women, 
and ſocii criminis, might be received Witneſſes, in caſes of Treaſon : and we 
find that they have likewiſe regulated inferior Courts, without ny previous 
Warrand, as is clearby the 19., A&, 23. Par. Ja. 6. where the Parliament 
ratifies an At of Secret Council apd Seffion, which did Ordain and Command. 
that no Proceſs ſhould be granted before inferiour Judges, : 6n the firſt Sum- 
monds, but upon libelled Precepts, and Citations of fifteen days warning, 
And. in a»no 1636. they made an A& of Sedersxt, appointing, that no Con- 
ſent of any Inferiour Court ſhould bind the Conſenter, . except it wereſub- 
{cribed by himſelf, and that the Aﬀertion of the Clerk of that Court was not 
lufficient. Nor ſhould this Extention of their Power ſeem unwarrantable; for, 
ſince they may reduce the Decreets of Inferiour Courts, it ſeems moſt Con- 
ſequential, that they may regylat their Procedure : But though the Lords of 
the S*(ſfion paſs the Bills before the Juſtices, and advocat Cauſes from before 
that Court, it may ſeem (ſtrange, that they ſhould have power to make Ads 
of Sedersnt, for regulating that Court, the Juwiiſdidtions Civzl and Crimine!, 
being moſt diſtin& and different, | 

It may likewiſe ſeem, both by the former A allowing the Lordsof the 
Seffion 'this power, and the Ratification of their Statute ſpecified. in this. AQ, 
that ir is neceſſar, that all the Ads of Sederunt,. which relate nat weerly to the 
regulating their own Forms, ſhould be ratified by the Parliament, though in 
the interimof Parliaments, theſe Ats ſhould bind, And yet, de fas, welce 
vey many Atts of Sederunt to have full Vigour, and Force, without any 
{ach Confirmation. p "T4 4h 

Before I begin to explain the Words of the AQ of Parliament, I ſhall offer 
this Analyfisof it. | | 

Either the Creditors who are defrauded, are, ſuch Creditqrs as have done no 
Diligence, or ſuch as havedone Diligence : , if they beſuch as have not done 
Diligence, then either che Diſpoſitions quarrelled are made to conjund per- 
ſons, or not; if they be madeto conjun&, or confident perſons, either they 
are made forneceſſary and onerous Cauſes, or nat ; if they be made for a ne- 
ceſſary and onerous Cauſe, they are valid, though made to conjun& or con- 
fident perſons. 2.If theſe Diſpoſitions be made without an onerous Cauſe, then 
either they remain with the conjun& or confident to whom they were made, 
or not; if they remain with him, they are reduceable, either by way of ex- 
ception, or reply, But if any third party, no way partaker of the fraud, has 
lawfully purchaſt any of the Bankruprs Lands, for a juſt and true cauſe, then 
the Right is not quarrelable, but the receiver is only lyable to make the ſame 
forthcoming to the Bankruptstrue Creditors. 3. The fraud is probable by 
writ, or Oath of the party receiver. 4. If the Creditors have done diligence 
by Inhibition, Horning, &c. Then the Bankrupt cannot in prejudice ofthele 
Creditors who have done diligence, diſpone voluntarily any part of his Eſtate 
to defraud that diligence, in favours of another concreditor, who has done 
no diligence, or poſterior diligence, or in favours of any interpoſed 
perſan to their behoof. And in this part ofthe At, it is notconfidered, whe- 
ther the interpoſed perſon be a perſon conjuact, or not. 5., The Bankrupts, 
the interpoſed perſons, and all fuch as have. aſliſted thery, in adviſing, or 


prattiling theſe frauds, are declared infamous. 


Con- 
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Conform to the Civil and Canon 


Law, &C. 


Ecauſe the A@ of Parliament and A@ of ſedernnt bear, that they have 
in this A& followed the Civil and Canon Law z We may juſtly afſert 
thar it were fit the Lords of Seffion underſtood exattly the Civil Law, and 
that it is the great foundation of our Laws and Forms. Thus we fee, that 
Robert Leſires Reirs, are by the 69. AQ, Parl. 6. K. Fa. 5. ordained to be 
forefaulted for the Crime of treafon comtnitted by their Father, according to 
the Civil Law; and forefaultor in abſence, was allow'd by the Lords of Seffion, 
in Arno 1669. becaule it was conform to the Civil Law: ard talſhood is or- 
dained to be puniſhed, according to the Civil and Canon Law, A 22. Par. 
s. Q. M. And thatthe (Civil Law is oor rule, where our own Statutes and 
Cuſtomes are ſilent, or deficient, is clear from our own Lawyers, as Skeer, An- 
mot. ad |. 1. R.M. s. 7. ver 2. and by Craig, | 1. Dieg. 2. As alſo from our 
own Hiſtor ans, Lrſly, f. 1. cap. lg. Scotor. Bret. 1. g Hit. Camer. de Scot. 
Do#r. 1. 2. 647. 4. Andihe fare is recorded of us by the Hiſtorians and Law- 
ersof other Nations, as Forcayt. /.b 7. de gal. imper. Polid, lib. 1. Hift. Angl. 
etg. di amilis Geograph. Furore tit. di _—_ and Duck, de anth. jar. civ. 
l;b. 2. cap. 10. And though the Romans had iome cuſtoms or forms peculiar 
to the Genius of their own ration: yet their Laws, in undecided caſes, are of 
univerſal uie And as Boer. well obſerves, Leges Romaras 4 Juitiniano colleFas 
tantd ratione & ſermonis venuſt ate eſſe, ut nulla ſit natio tam fera vel ab huma- 
mitate abhorren« qr@ eas non fuerit admireta. And K. Jz. 5. was ſo mnchin 
love with the Civil Law, as Boet. obſerves, /ib. 17. that he fnade an AR, that 
Do man ſhould ſucceed to a great Eſtate in Sco:lend, who did not underſtand 
the Civil Law, and erefted two profeſſions of it, one at St. Andrews and 4- 
nother at Aberdeen 5 and when K. Fames the firſt did by the 48. AF, 3. 
F arliament, ordain, . that his Subjefts ſhould be governed byno foraign Laws, 
te deſigned not to deny the reſpe& dve to the Romin I aws, but to obviat 
the vain pretences of che Pope, whoſe Canons and Conceſſions were obtru- 
ned npon tte people, as L1w, by the Church men of thele rimes. 

Ic is allo fit to know, that by the Civil Law many remedies were provi- 
ded to ſecure Creditors againſt the cheats of their Debitors : As firſt, AF;os 
Pauliana, io called either from Pauls: the Prztor, who did introduce it, or 
from Paulus the Lawver, who did frſt adviſe it z by which AQton Credi- 
tors might recall eitFerthe Eſtate move ble, or in moveable.,diſponed by their 
Debitor totheir prejudice. 2. /Fis in fm. by which bone incorporalia, ſuch 
as jura, & ſervitutes,were recalled, when alienated, /. 14. fe. que in fran- 
dem creditorum. 2. AGio faviana,whereby Patrons might revoke that which 
was dorie by their freed men; to the prejudice of that fourth part or legitine 
which was due ro them by the Law. 4. Aﬀio feviane ntilis, by which Mi- 
nors ho were adopted or arrogated, might revoke what was done in preju- 
dice of their fourth part dueto them. But though Sredwine calls this #tilis 
faviana, yetit 1s a miſtake ; for Hottoman, Gomezius, and others, do much 
more properly wake this a ſpecies Ationis Calviſiane. 5. Afio Calviſſara,which 
was granted indifferently to Patrons and others. 6. Edictum fraudetoriun, 
which was competent, when the Creditor was torevoke what the Debitor 
had alienated, and which belonged to another, and not to himſelf: as if a 
Tutor had alienated the goods belohging to his Pupy, which Pupil, and not 
himſelt, was Debitor. 
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The Attion competent by the Civil Law, wasS'"called Actio revocatorie, fo 
called, becauſe the Judge revoked what was done ; and withus it is called 
an Adtion of Reduction, becauſe the deeds ſo done arereduced or reſcinded: 
And 1 find the word ReduQtion uſed by Civilians even in this ſenſe, as by 
Panormitan, Concilio ſecundo, and others. And redscere does properly fig- 
nifie 3 formam priſtinam inſtaurare,as is clear by Vlp. 1. 3. f. de Irin. act. pri- 
vato F.15. And therefore we have elegantly called this an Aﬀtion of Redy- 
ion, becauſe the Judge was to reſtore the things alienated in prejudice of the 
Creditor toits former condition, whereas the ReduCtion of Decreets wasa term 
unknown to the Civil Law, they uſing only Appeals, and Reviſions; but Re- 
duttions of Sentences is uſed amongſt the Doors, even in the ſame termand 
ſenie that we uſe it, as is clear by Gail. lib. 1. obſerv, 149. & 150. And the 
reaſon why ir was neceſiar for Lawyers tointroduce the neceflity of ſuch Redu- 
Qions,or Revocations, was, becaule in the ſubtility of Law, the alienation did 
ipſo jure transferre Dominunm. l. ſi. ſciens ff. de contra empt. And therefore it 
3s that ifſuch ReduQtions benot raiſed before the years of Preſcription, the 
Alienation it ſelf is valic}, though within that time it might have been refcin- 
ded by this AGion of Reduction. | 

Thongh this Statute only declares all Alienations, Diſpoſitions, Afſigna- 
tions and Tranſlations whatſoever made by the Debitor, of any of his Lands, 
Teinds, Reverſions, Attions, Debts, or Goeds whatſomever, to be null ; 
yet this is extended to Bonds granted, and to Tacks ſet by the Debitor, to 
the prejudice of his Creditor: for though neither Tacks, nor Bonds, be com- 
prehended under the Letter of the Law, yet the ſame Parity of Reaſon, 
extends the At to them; and in Laws which are founded upon the Principles 
of Reaſon, extenſions from the ſame Principles are very natural, and in 
Laws which are introduced for obviating of Cheats, extenſions are 
moſt neceſſary, becauſe the ſame ſubtile and fraudulent Incling- 
tin which tempted the Debitor to cheat his Creditors, will eafily tempt bim 
likewiſe to cheat the Law, if the Wiſdom and Prudence of the Judge did 
not meet him wherever he turned. And this is one of thee Laws «, 9h 
the particulars ſpecified, are ſet down rather as Examplesthan as Reſtrictions; 
and generally where the reaſon of the Law 1s exprefſ'd, that Law is to be 
extended to all the particularsto whichthe Reaſon expreſsd in the Law can 
reach, and the particularsare conſidered but as Examples and not as Reftricti- 
-ons unleſs there be ſome ſuch taxative particle added as, ozly, aV/amerly, &c. 
which Rule holds beyond all Contraverſies i» favorebilibus\uch as this Att is, 
which is made to obviat Cheats and Frauds, but it has been doubted whether 
the ſame ſhould hold in correctoriis & penalibas, as the 2. AG. g.P.K, 7.6 
where becauſe Forefeited perſonsare preſumed toabſtract their Writs and Evi- 
dents, therefore it is declard that the King ſhall not be oblig'd to produce 
Diſcharges for by paſt years : but ſeing, that the Atof Parliament, ſpecifies 
only the Caſe of Preſentations, by which Lands holding of mediat Superiors 
are expreſsd, therefore it is doubted, and not yet decided, whether aperſon 
whohas right to an Infeftment of Annualrents holding immediatly ofthe King 
out of theſaids Lands can be excluded from bygone Annualrents, though the 
Reafon ofthe Law extends, as ſtrongly to theſe, as to Lands or Annuilrents 
holding of other Superiors, in which caſe the King only preſents. And even 
where the Reaſonisnot exprelsd in the Law, our Deciſions extend the ſame 
ex ratione conjeFurats, licet non expreſſ4 ; & ex paritate rationis, as in the 
29. AF. 5.P. Ja. 3- whereby Bondsand ſeveral other perſonal Rightsthere- 
inenumerated, are ordained to preſcribe in fourty years,which is extended to 
Decreetsand Teſtaments. And by the 17, A# 6. P, Ja. 2. Tacks of Lands 
{etin favours of poorLabourersof the ground are ſecured againft lar: Suc- 


ceffors, which is extended to Tacks of Salmond-fiſhing, and to Tacks of; _ 
| er 


XUM 


| [9] + 
other Caſualities. ; But yet Bonds, ja {o far as they are perlonal, do not pre- 
judge the Creditor, nor fall tzey under this Statute: but only 1n fo far asthey 
tend to, and may be the ground of legall Aljenation,by Comprizing, poynd* 
ing, or other diligence to.the prejudice of the Creditors, and by atteQing the 
Debitors Eſtate. By the word Alienation, is meant not only an expreſs tran{- 
ferring. of the Right, but any Act, whereby the domininy or Property is 
looſed to the Debitor, as if the Debitor ſhould in prejudice of his Creditor, 
' habere rem proderdiGo ut alixs eum occupet, if he hould relinquiſh any thing, 
upon defign,that a conjunct or confident Perſon might poſie(s1t. Diſcharges 
likewiſe by the Debitor, of a Right competent tobim, are reduceable upon 
this Act.of Parhament, though the word Diſcharges be,not expreſt in the 
A&, for by thexammon Law, Competebat Panliana, quando Creditor libera- 
bat Debitorem ſunm acceptilatione vel per petum de non petendo. Wherein /. 
x. F. 2. h. t. agrees with /. 5. Ba, nezpanmre 7: woes. 

I doubt not but upon the ſame parity of reaſon, if a Debitor ſuffered a 
Decreet to go againſt him, doleſe, and connived fo far in prejudice of his 
Creditor, as to omit.a competent defence ; but the Creditor might reduce 
that Decreet upon .this Act of Parliament, it he could in{trut theconnivance 
and collafion, and vertheithe defences that were omitted, but without this 
.colluſion were clearly inftrudted, it were very bard to reduce a Decreet at the 
inſtance of a -party, who needed not to have been called. 

I likewiſe think, that if'the Idebitor ſhould in prejudice of his Creditor 
ſaffer the term to be circumduced againſt him for not compearing to depone, 
that Decreet were likewiſe reduceable : And this was ſo found at the inftance 
of Marjory Helyburten contra Moriſen, where though Moriſoz was a ſingular 
Succeſſor, and had got an Afſignation to the-Decreet obtained by colluſion 
againſt Watte, by:bis Brother, yetthe Lords ordained Witneſſes 
before anſwer to be-led for proving the colluſion, and reponed Watte tohis 
-oath, and ordain'd him ro depane. But the difficulty;there would be, how 
.a Debitor could be compelled to fwear 3 and 1 doube not but in this caſe if 
;the colluſion were offered to be proven by the.oath of him who obtained the 
Decreet, that the Decreet would be reduced: though the Debitor compeared 
-notto depone: or if the Creditor purſued him, that eo caſ# he would be for- 
ced to depone, and that it he refuſed, perſonal Aftion would. be obtained a- 
.gainft'him, 7. 34F-2, þ.t. which allows Aftion:to the Creditors, $; data 0- 

+ all judicinn: 101 Uuenerit newiTuſes wenber us S&2cugtor. 

Uporthe ſame reaſon alſo, if rhy'Debitor ſhould by colluſion prejudge his 
marches by a tranſ{a&ion,meerly to prejudge mewho was to ſecure his Fſtate to 
-my {elf by a diligence for my|Debt ; this tranſaQtion might be quarrel'd, as 
.done in defraud of me his Creditor,which agrees with /. 23. Baſbl. bh. t. 

It ismuch debated among(t the Civilians, whether he isfaid to alienat in 
prejudice of hisCreditors, who refuſes to acquire an Eſtate thathe might acquire, 
to theadvantage of his Creditors: As for inſtance, if he refuſed to accept of aLe- 
.gacy,or tocnter Heir : it would appear t&.meghat by the common Law, Aﬀis 
[Pauliareextendsnot to theſecales, as: is tear. per L. quod autem ff.que in fraud 
- qui. amtem cnn poſit liquid querere,+ non id agit, ut arquirat ad hoc edittuws 
: won-pertinet RY. 2. proiede & qui epadiavit Hereditatem wel Legitimam vel 
Teilawontarian non tft in eo caſu tf hiic edifo locum faciat. And the ordinary 
diftindtion allowed by the Doftors in thiscale is, that aut agitur de jure delato 
'O-queſito,G» hoe debitum queſitumCreditor repudiare non poteit, aut agitur de 
jure non delats, ant ſaltem nondum quaſito licet delato, > non prohibetur illud 
-yepud;are.- 'But yet this decifion of the Civil Law ſeems unreaſonable, for fince 
the 'Law was toſecure Creditors, it was juſt that it ſhould have ſecured them 
egamiſt-all frauds, and whatfraudis more malicious, than to ly out of an E- 
ſtateby which the Creditor might be me : or not to fulfil acondition, by 

| the 
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the fulfilling whereof, they might be put in a capacicy to paytheir Deb. 
And therefore our Law has much more juſtly by the 106. A& 7.Par. a. 5. 
allowed, that the Creditor may charge his Debitor to enter Heir, whereupon 
the Eſtate may be appriſed from the appearand Heir, in the ſame way, and ma- 
ner, as if he had entred Heir. 

As alſo, by our Law, if a Legacy were leftto my Debitor, and he deſigned 
toly out of ir meerly to prejudge me, who am his Creditor z yer our Law 
would ſecure me againſt this malice,cither by allowing me to arreſt the Leg 
teſt in the hands of the Executor, if the Execuror did confirnr that Teſta- 
ment wherein my Legacy was left, and ſo I might eſtabliſh a right to the ſaid 
Legacy in my own perſon, by a Decreet to make furth-coming 3 or it the Ex- 
ecutor ſhould refuſe or decline to confirm the Teſtament s I, the Legators 
Creditor. might confirma third perſon Execs#tor dative 4 and ſo in omnem e- 
ventum, ſecure my ſelf againſt the fraud deſigned by my Debitor. But they 
are in 2 miſtake who think that I could have confirmed my ſelf Execator Cre. 
ditor to the Defun&, for the Defun& was not my Debitor,. though he left a 
Legacy to my Debitor. The queſtion 1s yet harder with us, in conditional 
obligations, whereof I ſhall give rwo inſtances 3 one is, it by contra&t be- 
twixt my Debitor and Titins, T itiss were obliged to pay my Debitor 5c00 
merks; and upon the payment thereof, my Debitor were obliged ro confirm 
Titins as his Vaſlal, burmy Devbitor finding that the ſaid 50co. merks would 
accreſs ro me, ſhould upon rhat head decline to fulfil. The queſtion is, how 
could I fertle in my own Perſon a right to the ſaid 5000. merks > And it is 
thought that the proper way were tocomprite from my Debitor, that right by 
which he could have confirmed Tztins 3 and having thus put my felt in a con- 
dition to fulfil the condition upon which the 5000 merks was payable, I could 
either arreſt the money in Titizs hand,and force him to make it ftorth-coming 
or elſe purſue an ordinary ation againſt him, wherein I would conclude that 
he being obliged to pay 5000 merks to my Debitor, upon obtaining a con- 
firmation from him, ſhould be now decerned topay me the ſaid 5coo. merks 
as having come in place of his ſaid Creditor, by having compriſed his right 
and ſo being capable to promum. and fulfil. the condition whereupon the 
ſaid 5060 merks was payable. But its thought that the laſt part of the Al- 
ternative will nothold, viz.that there may be a perſonal Acton for payment ; 
and thar becauſe, albeit the Creditor having compriſed the right whereupon 
he may confirm, may fulfil the condition, yet he cannot have right to the 
conditional obligation, ſo that he may purſue for payment. unleſs it be ſetled 
in his Perſon by compriſing, arreſtment, or ſome other legal diligence. 

The ſecond caſe is, if Titins be obliged to pay my Debitor 5000 merks, 
upon condition that my Debitor ſhould build him a Houſe : The queſtion 
is, how I, if my Debitor beunwilling to fulfil, can eſtabliſh a right to the 
ſaid lum in my own Perſon. | 

To vvhich it may be anſwered, that either my Debitor was obliged expreſly 
by way of mutual Contra, to build the faid Houſe to Tities : And then- 
ſome think, that I may force Titizsto Aſſign me tothe Contra, and thereby 
I will forcemy Debitor to fulfill his partz but yet I ſee not how he may be 
forced to aflign me, or from what that Obligation can be inferred. Others 
think, that T may arreſt, and if whenI purſue tomake forth-coming, Tt: 
ſhall alledge that he cannot pay until the condition be fulfilled. I may cleid 
that Allegeance by this Reply, viz- ſibi impwtet, that he did not obtain the 
{mplement of that Condition by regiſtrating the Contratt, and forcing my De- 
bitor ro fulfil. But I think the foreſaid Reply, ſbi imputet, would not be 
relevant, ſeing the Debitoris ſecure; and it cannot be imputed to him that 


he did not purſue tor implement, and as the Creditor af the — 
itor. 
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bitor would not be heard to ſay fb; imputer; {0 thisCreditor whocan be in no 
better caſe ; cannot reply upon ſ#bi impwtet.. 

But if my Debitor was not expreſly obliged to build the {aid Houle, and that 
Titizs was only bound to pay 5000 Merks, when my Debitor ſhould build 
him fach a Houſe. I conceive that eo ceſs, if may ſaid Debitor deſigned to 
defraud me by not fulfilling the Condition 3 .our Law would allow me no 


Remedy: 


To be intented_by any true Creditor. 


Creditor is he to whom we owe any thing; againſt which we cannot 

A detend our ſelves by a perpetual Exception. gariisns 4519, 5 55 £pareuy ai7ias 
Lopes Maw wen nepay; as x5:054p5-05. Dafel, de verb. ſignifel. 10. 

1.By theſe Words it clearly appears, that this Action is competent to all Cre- 

ditors, whether they were Creditors for an. onerous Caule, or not. For 


"though it would appear by the Narrative, that this Law was only deſigne3 to 


ſecure ſuch as were Creditors for an onerous Cauſe ; and albeit it would ſeem 
that the only Reaſon why that this Law was introduced, was vvanting here; 
fince the Creditor did not lend ont of his Money in this caſe, in Contempla- 
non of his Debitors Eſtate: Yet fince in the conſtruction of Law, even Do- 
nations are good Rights, and the perſon to whom they are made, becomes 
thereby Creditor 3 etiam donatarins eft Creditor, ( except in the caſe where 
the Donation was revocable _) therefore this Aion is likewiſe competent to 
them; and ſo it has been oft decided in our Law : And particularly 15. 
Fely 1675. Alexander contra Lyndie, where there being two Aſſignations 
made, and the laſt being firſt intimited, the firft Aſhigney raiſed a Redution 
of the laſt Aſſignation upon the Aﬀtof Parliament 162 1. & it was found that tho 
the poſterior Affignation firſt intitnated, was the preferable Right fo long as it 
ſtood, yet ir was reduceable npon the Warrandice expreſsd of implyed in 
the firſt Aſſignation, 'anle(s the poſterior Afﬀignation had been for onerous 
Cauſes. | | | 
2. Though Creditors whoſe Term of paymehttis not come,differ from ſuch 
whoſe Debt is ſuſpended by ſome condition, the one being called Creditor con- 
ditionalis, and the other Cred}tor in diem; which two differ both by the 
Civil Law, and ours; yet whethireither of them be comprehended under the 
| Word Creditor, where that word is uſed in Statutes, is much de- 
.Cagii.'ad I. 1. f. Si certals petetur is of opinion, that theſe are not true 
Creditors, becauſe a Debitor is he who may be tbrced to pay, /. Debitor fe. de 
verb. fig, with which Law the Bafilitks do agree, for 1.66. tit. Baſil. de Reg. 


ur. 6 duxgiar 6x0 Teppaygny wx wr eters, but (6 it is that he who owes to 2 day, 


or undera Condition, cannot be forced topay:*” 2. TheLaw called a con- 
ditionat Debt, the hope only'of:4Debt. '$; Ec tonditionali juit. de verb.obl. 
3: Theſe are called-Creditors in this Title,” quibusex qui cunque cauſa cum de- 
bitore'e# aFio, but ſoit is that before the condition be purified, or the Term 
of payment, there cat be no' Action, ' 7. cedere diem, &* 1. Creditores * fede 
vevb. ſignif. But” yet on the other hand," theſe are both Creditors, becauſe 
the Law 'makes ' Creditor to be genus, the ſpecies whereof is Creditor purus, 
Creditor in diem, © Creditor ſub conditione, |. Creditores ff.de verb. ſignif: 2.1t is 
clear per {. in Leg . Aqvil.40. fi a#t. Aquil.That a conditional Creditor may pur- 
ſue to have his Debt payed, or ſecured; when the Term comes, though it be 
not yet come. 3. llle vere eft Creditor, qui perpetua exceptione non poteſt re- 
moveri, |. ereditores, ff. de verb. fs: Butſo it is, that neither — 71 

2 iem, 
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diem, nor Creditor ſub conditione, poteſt perpetua exceptione removeri. 4. In 
Reaſon it appeats, that ſince when the: condition is purified, the Condition 
is drawt back to the date of the Contraft ; that therefore the conditional 
Creditor hath this remedy competent to him, glos in d.F. / quis in frandem. 

This Attion then, , is competent to Coden, to whom a Debt is conditi- 
orally owing ; -but is not to take effe& until the Condition be purified. As 
for inſtance, if Titixs ſell me his Lands with abſolute Warrandice, and there- 
atter diſpone aty part of his Eſtate, to a conjun&t, or confident Perſon, with- 
out an onerous Cauſe, Imight reduce that Alienation as done in defraud of 
me, though the Lands fold to me were not evicted, and ſo the Warrandice 
did not atually take place. Whichcaſe though it be not exprefly decided in 
ourLaw, yet I find a Reduftion ex capite 'inhibitienis ſuſtained in thir very 
terms, but with this juſt caution, viz. That the Reduftion ſhould take no 
P'ace till diſtreſs ſhould follow, . which is likewiſe decided by the Civil Law, 

L potior ff.qui potior:s in pig. F- 1. where alſo the formerCaution is uſed, $44; cor 

7770 purificata eft,ibi conditio retrotrahitur. 

3. This Action is even competent to theſe Creditors whole Term of payment 
15 notcome,though it mayſeem,that till then they are not true Creditors, The rea- 
ſon why both theCivil Law,& cursallow ReduCtionsin theſecaſes is commonly 
thought to be, leaſt the Creditor to whom the Alienation is made, become in/al- 
ent, and ſo the Action of Reduction, if delayed till then, would then become 
uſeleſs. Bur if the Lands orothers dibonel, be (till in their hands, it does 
not import whether they be inſolvent or not, ſeing Reductions are in rex, 
and do affe& the Right diſponed, whatever be the Condition of the Perſon 
who receiveth the Right ; and if they be diſponed to a third perſon for an o- 
nerous cauſe, the ReduCtion cannot, be effeual 3 and for obviating that-pre- 
Judice, the Creditor may inhibite.- The , true reaſon then for ſuſtaining Re- 
duCtions at the inſtance of Creditors ir diem, or ſub conditione, is, that though 
perſonal Attions for payment, are not competent to ſuch Creditors before the 


day, or the Condition exiſt, yet they may obtain Declarator, that notwith-- 


ſt2nding of ſuch fraudulent Rights, their Bonds ſhall be effeftual to thern,and 
their Debitors Eſtates lyable to them, and to Execution at their inſtance, as 
if thoſe Rights were not granted, and upon the matter, RednGtions are no- 
thing elſe but D:clarators to the cffeQt foreſaid. 

4.By the common Law,fuchas were Creditors ex deli&o,had this Remedy,which 
though ſome Lawyers have contradifted, yet it is moſt clear injmy opinion; L 12. 
#-de verb.ſig.ſedeth ex deliGo debeatur,mihi videturepoſſe creditores loco accipi:For 
though he only is a Creditor, whoſe fatth we have followed,/.1 Fe. # certune pe- 
tat: And that the Party injured cannot be ſaid ta have followed the Faith of the 
Injurer, yet that Law expreſſes only ane Quality of a Creditor ; and there are 
many Creditors whoſe Faith, we have not. followed. And. yet I have ſeen 
this debatedin our Law, February 1674. Lindſexcontra Gray of Hayſtoun, 
in which: Porſuit a Redudtion was, raiſed by Lindſay againſt Hayſionn, of a 
Diſpoſition made to Hayi?cun by him, who had murdered her Husband, af- 


ter the Murder committed, to the prejudice of the Afſythment due to her, and 
thereafter decerned to her by the Exchequer: . From which Redudiion the. 


Lords affoilzied, , becauſe Hayſtown was not obliged in Law, toknow of the 
Murder, nor did any Regiſter put him in-mala fide, and fingular Succeſſors 


are only, obliged to ſeek the Regiſters and ſhe having only the Gift of rhe 


Murderers Eſcheat ( he being denounced inabſence ) for. ſatisfation of the 
Afythment due to her ; the Lords found ſhe might purſue Declarators of 
Eſcheat, but could not purſue real Actions, | 


And. 
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And generally with us in Scotlerd, he who commits 4 'Crime,is either only 
denounced Fugitive, and inthat caſe, his Eſcheat only falls, or he gets a Re- 
miſſion, and then there is-an Aﬀyththent due, burin neither of. theſe cates 
Redu@ions upon this Statute art ſuſtained, -or eHe the Murderer dies, and 
then nothing is due even by way of Aﬀythment with ns. But this firſt ſeems 
unreaſonable, or at leaſt ſevere, for if a perſon ſhould commit a Crime againſt 
me, and ſhould thereafter to defraud me of that Aﬀſythment, and juſt Repa- 
ration that were due to me, difpone his-Eftate to a conjunct or confident 
Perſon 3 It ſeems very unjuſt that Tſhould be diſappointed of my juſt Satiſ- 
fation by this voluntary Deed of his. And as this 1s rot ſuitable to the Prin- ' 
ciples of Equity, and Juſtice; ſo-nerther ſeems it ſuitable to the Principles of 
Law, for tant#m facir quis delinquwendo, qnantum facit ſe obligando, and 
therefore as I could have reduced any ſuch voluntar Alienation, if another 
had expreſly obliged himſelf tome, ſo ought 1 to have the ſame Benefit when 
another has committed a Crime againſt me: And if we conſider ſeriouſly 
the Principlesof either the Cil, or our Municipal Law 3 we will find; that 
not only are Creditors ex delio looked npon as Creditors, but that they 
have TporozaErer, or jus prelationis to all other Creditors, in ſwa faras con- 
cerns the neceſſary Reparations. And thus it is with us expreſly declared by 
the 75. At 14. Par. K, Ja. 2. and the 174 At 13. Par. Fa. 6. that all Re- 
miſſions, or Reſpits granted to atry -perfon till the Party Skaithed be firſt (a- 
tisfied, ſhall be hull. And by the 26. A. 1. Par. Ch. 5. The Party from 
whom Goodsareſtolen, are to have Reparation outof the firſt, and readieſt 
of the Thiets Goods. And the laſt part, viz. that nothing is due by way of 
Aﬀythmenrt where the guilty perfon ſuffers, ſeems unreaſonable forthe Heirs 
of the perſon injured being por to great Expenſes in the Purtnit oft times,and 
the Wite, and Children, Þeihg oft times beggar'd by the death ofthe per- 
ſon killed, it is unjuſt that they ſhould have no Reparation'z and che Offen- 
ders Death ſatisfies publick Juſttce, butnot them. And Tlove better theLaws 
of Spain and France, which Wllows Reparation even where the Offender 
dyes. as 
"Ro the better underſtanding” of the general Point, how far the Fisk be- 
comes a Creditor, by the common Law, upon the Commiſſion of a Crime, 
and fo may reduce poſterior 'Difpofitions 5 It will be fitto diſtinguiſh theſe 
Caſes, firſt, before the Crime be committed, the Fisk'bas ho-Inrereft to re- 
duce any Diſpoſition made by at1y perſon whatioever, except the Committer 
had diſponed his Eſtate, upon deſign to difappoint the Fisk when the Crime 
ſhould be committed 3 As for inftance, if a perſon who defigned to run in 
to the Enemy, or to kill the King, ſhould immetliatly before dilpone his E- 
ſtate 3 I conceivethat Diipoſition wou]d be quarrellable, as done in frendens 
fſci, If this animus committendi crimen, '&* fraudandifiſcum, could betiade 
appear, by theſe,” or ſuch like Preſumptiorss,' viz. If the Diſponer did im- 
mediatly before the commitringofthe Crime, -and without ary onerous cauſe, 
grant the (aid Dilpofition, andinfade a Diſpoſition onrrium bonorun! ; for a 
particular Diſpofition of any {malf part, thongh made immediatly before; and 
thoygh gratuitous, could hardly be quatrelable ex hoe capite. 2. If the Re- 
ceiver of the Diſpoſition was confcibvs tothe Diiponers defign ofcommitring 
the Crime, then If the Crime was Treaſon, | the Receiver isguilty ofthe Crime; 
and fo the Diſpoſition; and all the Receivers own Eftare falls to the Fisk. 
And thefe Crimes a Diſpoſition made to'one who was conſcious to the De- 
fign, makes the Diſpoſition quarreJable whether it be rtfade for an onerous 
Cauk, or not, or whether it be onninm bonorux, of not. 4. As to Diſpoſi- 
tions made after the Crime is committed, we muſt diſtinga#lh thus, viz. ei- 
ther the Crime committed is Treaſon, and all' Diſpofitions made after the per- 

B 3 petrating 
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petrating of this Crime arenull, though before Citation, or Condemnation, 
but there nwſt Rillenſuea Sentence, which Sentence isdrawn back to the com- 
mitting of the Crime. 4+ In other Crimes, Diſpolitions are either of Here- 
tage, or Moveables ; As to Heretage, no Diſpolition is quarrelable, becauſe 
no Crime confiſcats Heretage, except Treaſon. And yet quoad Aﬀſythments 
to the Party wronged, Irthink there is in reaſon (* though our Law allows it 
not ) ſo far jus queſitum, to them, that they may quarrel all gratuitous Di(- 
politions, though made before Citation, as made to their prejudice ; who 
became lawful Creditors by the Injury ſuffered in the ſame Crime : but if the 
Diipoſiticn was for an onerous cauſe, I conceive it cannot be reduced ex hoc 
capite, or affeged with the ſubſequent Aſſythment becauſe the Buyer was 3 
bona fide to buy, finding nothing againſt him in the Regiſter of Hornin 
or Inhibitions. And thatthough he knew the Diſponer had committed the 
Crime, becauſe he was not obliged thereby to know that he was incapacitated 
in Law to dilpone. 5. [nother Crimes,beſides Treaſon, Diſpoſitions of Move- 
ables are quarrelable by the Fisk, ifmade after Sentence, and it may be, if af- 
ter the party was cited for the Crime, if the Crime was ſuch as did confiſ- 
cat Moveables. Forthough regulariter poſt commiſſum crimen, valet alienatis 
ante ſententiam fatta titulo oneroſo neque revecatur niſs appereat contrahentium 
fraws. Angel. Ad.l. 1. Siquis C. de bon. proſcript, yetthere lies ſtill a preſump- 
tion, that all Diſpoſitions madeafter an accuſation are made mety juſte perg. 
Picus ad |. poſt contraf. And all Lawyers are of opinion, that in nei- 
ther of theſe caſes, a delinquent may pay his former Creditors: And it is 
a received opinion among(t us that all Crimes which are capital do confiſ- 
cate the committers Moveables, though there be no AC appointing that con- 
fiſcation, as a partof the puniſhmeut, becauſe Moveables, ſequuntur perſonan 
And thus in the caſe of Wayghin Selkirk; The Lords found his Moveables to 
fall under Eſcheat for Theft, though there be no expreſs Statute confiſcating 
the Moveables for Theft. But though this be followed in ſome particular Na- 
tions, as France Ulerad. Confil. 17. yer Clarus tells us, in Quef?. 78. that 
de conſuetudine totws mundus ſervat quod bona mobilia non confiſcantur niſi ex- 
diſpoſptone Statuti, wel conſuetudinis, excepts erimine Hereſis, &+ leſs Maje- 
ſatis. And particularly in Theft, Boſs is clear, that the Moveables are not 
Eſcheat »iff vigoreſtetuti, And why with us ſhould it be declared by ſome 
Ads, that the Committers Life or Goods ſhall be in the Kings will, and in o- 
thers, that the committers Moveables ſhall be Eſcheat to the King, if this hold 
in all caſes? 6. Where the. committer is declared puniſhable by confiſcation 
of his goods, and his goods are confiſcated ipſo jure,there even after the com- 
mitting ofthe Crime ſomethink, . that the committer can diſpone no part of 
his Moveables, even before denunciation or citation. That being the effect 
of confiſcation ipſo jwre, as. is clear by the above cited Doctors. And it 
would appear, that confiſcation ipſo jure, muſt import ſomewhat more than 
the confiſcation that reſults only conſequenrialy from the nature of the deed it 
ſel. For elſe why needed the Law expreſs this 3 and if the Law has con- 
fiſcatedthem at the time when the Crime was committed, it would appear 
that the domininm 1s thereby transferred to the Fisk, and that conſequently 
the committer is deveſted of them,vam duo nor: poſſunt eſſe domini in ſolidum. 
And if the committer be thereby diveſted of the property, he cannot diſpone 
for none can diſpone but he who is proprietor. And yeteven in thatcale 
the perfon injured, ſhould have till ation for his damnage, and intereſt, for 
he is more prejudged by the Crime, than the Fisk 3 and conſequently it is 
noc juſt that he ſhould be excluded by the Fisk, ſince the Fisk has only intereſt 
by him, and by the wrong which hehas ſuffered. But I refer thereader to 


Perigrinns, De jure fiſci, who has treated this queſtion moſt learnedly. 5 
5+ This 
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5. This a&ion is not only competent to the Creditor himſelf, buc to. the 
Creditors Heir, for heres & defunus ſunt in jure, ung'Oeadem perſona,” and 
nor-only is it competent to the Creditors Heirs, butin many caſes, it is com- 
petent to his ſingular Succeſſor, to whom either the Right is aſſigned, or 
who becomes ſingular Succefſor, ratione rei, as Donators to Eſcheats, and 
Forefaulters, &c. as was found. March 1636. 6. The Detuntts Creditors 
are allowed to reduce Alienations madeto the prejudice./of appearand Heirs, 
npon death-bed, when thete Heirs were their Debitors; for though this privi- 
ledge ſeems only introduced 1n favours of appearand Heirs,” yet their Credi- 
tors may compriſe from them 9-:e jus quod in iis eſt, and io. reduce, as hay- 
ing compriſed, as was found at the inſtance of Ba/merinochs Creditors contre 
the Lady Coupar, and the 4th Fannary, 167 2. Rgrbargh contra Beatty. And 
in this caſe it was found that even Creditors might purlue Declaratours and 
Redudtions, upon this Aft, though they had nor yer Appriſed, albeit it was 
then alledged, that none has intereſt by our Law to purſue ReduQtion of a 
Real Right, except ſuch as have a real Right ſtanding in their perſon 
to the Lands, whereof they crave the Right to be reduced. It is 
in ſome caſes, not only competent to ſuch as were Creditors beforethe aliena- 
tion quarrelled was made, but even to ſuch as were Creditores futuri, and be- 
came Creditors only atter the Alienation quarrelled was made. And the Ci- 
vilians mention two caſes wherein rhis Attion is comperent even to ſuch as 
were not Creditorsthe time of the Diſpoſition quarrelled : The firſt is, if the 
Diſponer deſigned to borrow money before he made the fraudulent Aliena- 
tion, and did borrow the money upon deſign co break with it, for there 
though the Reducer was not a true Creditor, the time ofthe Alienation, yer 
the fraudulent inclination reſpe&ting exprelly this Creditor, or the borrowing 
of the money 3 made the Diſpoſition revocable and reduceable. Jaſon ad 
jnft. hoc tit. num 6. but here the defign muſt be expreſly proven, or at leaſt 
muſt be neceflarily inferred from convincing circumſtances, and preſumptions. 
The ſecond cafe mentioned by them, - is, if the Creditor did lend the. money 
for paying ptior Creditors 3 Tn which caſe, as they t have reduced. the 
deed done in their prejudice,” fo may the poſterior Creditors, ſince they 'come 
in place of the Creditors whon they payed 3 & ſurrogatum /apit naturam ſur= 
rogati. But this laſt caſe does not f for oughtT remember -) take place in our 
Law, and ſeems not at all ſuitable tothe Analogy of our Law in other caſes 
forelſche who had lent money topay ſurns due upon an Inhibition, won] 
have right to the Inhibicion, or he who lent money to pay off Compryſings, 
or A ents, without being; expreſly affigned to either. And therefore.I 
conceive, thar either the Creditor who payes the Creditors who were prior 
the Alienation, takes aſſignations to theſe prior Debts which chele pays, oY 
then they may reduce deeds done to the pro_ ofthefirſt Debt, or elſe he 
pays only the money to the Debitor, andthe Debitor paysthe prior Creditors 
which is the caſe meaned by the Dofors here, and in this caſe: I conceive, the 
Creditor who ſo pays, would mot havethe priviledge, and that becauſe. the 
Debt which only had the priviledge is extinguiſht,-nor entis nulla [ant que- 
litates, nor can the Maxim, ſ#rrogatum ſapit naturam ſurrogati, ta ee 
| here, ſeing thar the Debt inwhole place it is ſurrogat, became exrin& before 
ines qramps and none of the partiescould deſign to' tranſmit this privi- 
ledge, elſe the payer had taken Aſlignation 3 norcan he complain fince - 3m- 


puter, who did not that which he might have done for ſecuring hj As 

es the firſt of theſe caſes, there was a famous deciſion extending thir Redu&- 

jonseven to poſterior Creditors, 2. Ja, 1673. at the inſtance of Street, 

and Jackſor, Engliſh-men; againſt A The caſe whereof was this 
4 
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Famet Maſon having difpon'd hisLands to Jawes Maſon his Son,the ſaid Street 
and Jecksor raiſed a ReduQtion- of the {ons Tight, as granted in prejudice 

of them; Who were lawfnll Creditors tohim, by vertue of a Trade and cor- 

reſporidence which was begun long before-the Alienation ; though the Bonds 
wherteiti he became Debitor to them were of a date poſterior to the Aliena- 
tion. 'To which 1t was anſwered, that the ground of the. Debt, being a 

Bond, and the Bond being poſterior to the Alienation, they were not Cre. 
ditors at thetime of the Alienation;and conſequently the Alienation was not 
reducedble upon this A& of Parliament 1621. To which it was replied,that 
thispurſuit was not founded upon this A& 1621. only, but upon the ſure 
princip'es ofthe common Law, according to which the Lords uled to decide 
before this Statute was madey, and according to which, they are warranted 
to proceed by this Statute in caſes thatare new. Though the Debt was not 
conſtitute till after the Infeftment was granted, yet the purluers having long 
before that time entred in a Trade with Maſor, they did bona fide continue 
that Trade withour any interruption, and under the colour of that Trade he 
had moſt fraudulently bought with their moneys this Land,and did moſt frau- 
dutktifly convey the ſame to his Son to their prejudice- Which did clearly 
infer a deſigned fraud in the Father. and tended inevitably to ruine all Trade 
and Commerce which might be very eaſilydiſappointed by ſuch fraudulent con- 
veyances8s this. Upon which debate the Lords ordained Jawes Maſon, the 
Farherscount-book 'to be produced, that it might appear in what condition 
he wis at the time when he madethat Diſpoſition to his Sonz And vvhether 
the ſame vvas granted upon deſign to fruſtrate his Creditors, or not, likeas 
they allovved Witneſſes to be adduced for either party, for clearing the Lords 
how far the Trade was continued betwixt the Father and thoſe purſuers, be 
fore, and after theSons right; After making of which. report, the cauſe be- 
ing again called, it was urged for the purſuer, that by the report it was clear 
that there: was a former Trade, and correſpondence betwixt them, prior to 
the Sons Infeftthent, during all which time he oftimes ſold cheaper than he 
borght ; and that whenhe went to take the Infeftment for his Son, he diſ- 
S{I{cd himſelf, and rode from, and totheLand, in a by-way, and cauſed fo 
mark the Seafing in the Minut-book, that-no man could know but that the 
Seilinp vvas taken for the Father, and after the Sealin was taken the 
Father ſtill remained in actual poſſeſſion. - From all vvhich it vyas 
arped, 1. That Maſon elder having ,entered into a publick 
_ and vininterrupred Trade, and correſpondence vvith the purſuers, the ſaid 
Tfxde'isto be conſidered with reſpect to its firſt beginning, and the Bonds 
tough poſterior rothe Infeſtment, yet areto be drawn back ad ſue cauſa, 
viz. the Trade and Commerce from which they did refult.2.It was clear.from 
theNatute of Cornmerce in general, and from this report in particular, that 
fdtttier -payments-were till made 'the foundation of new credit : And if 
the cnking of ſach Rights during the dependance ofſuch a. continued Trade 
wereMovvedin favours of Children z no Merchand vvould give truſt, or 
if they Yave, they might be ruined by it, both vvhich vyould. be equally. de- 
Itndive to Trade, 2. If vve conſider the Analogy of our Lavv, yve yyill 
FHrid, ' that che 'Lords have ftill conſidered a continued, and uninterrupted 
Trade as very priviledged in many caſes 3 And therefore though other compts 
preſcribe in three Years, yet that Statute uſes not to be extended to a contiou- 

<d Trade and correſpondence, -and fo far have privilegia mercatorum, & com- 

"mereii, been Wflovved in -our Law, that Bills - of '&x /, are 

allowed though 'vvantirig the ordinary, -and Statutory . Jolemni- 

ties of Witneſſes ad Warrands ; ' for payment of -Bills of Exchange are, {uſ- 

taifed vvithout the ſolemnity of intimation, againſt poſterior Aſſignayes,and 

Arreſters: and Annualrent is ſuſtained betvvixt Merchants, fe paFo, wel 
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Lge, and a Byls ſubſcribed only by, a mark, vvithour either the ſab(cribers intire 
name, or the initial letters of it, was ſuſtained, being, proven that the drawer 
of the Bill wasin uſe (o to ſubſcribe. 4- By the common Law, AZie Pauli- 
ana was extended even to paſterior Creditors,,, where arimp:s fraudendi,prior 
to the Alienation did appear', .cither by. Writ: or Preſumption, 
which are enutgerated by- Jaſon, ad nit, hic; and are very far ſhorc 
of the Pretumptions formerly © condelcended on : and. if the com- 
mon Law, and natural reaſon allowed. this remedy in the cale of Debts 
abſolutely poſterior 3 how much more ought it to be allowed in this caſe, 
where the Debt, which is the ground of this purſuit, depended on a prior cauſe 
and was the reſult & produtt of a correſpondence entered into, before grarting 
of the Sons Infeftment. 5. The Father had no Eſtate before this correſpon- 
dence, and having drawn "ae Ab into his handsthe purſuersgoods, bc 

the ſame time that he boughtthe Land, Law & reaſon pr:\{umes that the price . 
of their goods, did pay the price of thir Lands: And that therefore this Land 
ovght to be affefted and burdened withtheir debts. To which it was duplyed 
1. That though the common Law dld allow 4#io Pauliana to poſte- 
rior Creditors, yet that wasonly inthe caſe wherethe receivers of ſuch Rights 
were participes fraudis which cannot bealledged here,fince the Son was minor, 
nec doli capax, and that eſpecially beiug introduced 7 odinm: of the colluſion 
it cannot be extended to caſes. , where: no Collufion, can be alledged 
upon the receivers part. 2. Commerce and Trade fis founded upon 
perſonal truſt, and Merchanrs, follovy the faith of choſe vvith yvhom 
they trade, without ever conſidering what real Eſtate they have; ſo that thir 
purluers cannot be ſaid to have been. cheated in their expedation, , fince | 
they cannot be ſaid to have furniſhed their goods, in contemplation of the 
real Eſtate now contraverted. 3. Either thir parſuers did ſearch the Regiſters 
or not 3 if they did, not fibi mmputent, qui fibi non vigilarunt; and if they did, 
they would have found that the Son was Infeft, his Infeftnient being Regi- 
ſtr.te, and rhough the minute book did not ſpecify, whether the Sealing was 
granted to Maſon elder, or younger, yet hey ought to have ſearched the Re- 
giſter it ſelf, whereof this is appointed to be but an Index, and the Son not ha- 
ving been particeps frandis could not, have been prejudged by any cheat or 
contrivance of his father: for the jus queſiium to him by the Irifettment, fe 


faBo ſuo, ab eo auferri nequit. 4, Thepurluers did innovat their accompts by 


taking Bond tor the produtt,and Meſor had a Diſcharge of all former accounts 
and trade : ſo that at the time of the Diſpoſition, he was not their Debitor 
upon the accompt of any prior Trade z and the purſuers were no moreto be 
conſidered as Merchants,but as common Creditors: And it vvere a very due 
rons conſequence,to makeDebtsthat are innovated, retain all the priviledgesthat 
they had ante innovationem, & per novationem prior obligatio perimitur. l.1.f.de 
Novationibus. 5. Itcan be made appear,that Maſon had other Trade,vvhich 
vvould have furniſhed him the price of the Land, and thar he vvas lofſer by 
the purſuers, Trade. To vvbich it vvas triplyed, that- the common Lavy 
did only conſider participes frawdis,.in order to another effect, v7z. if the Ali- 
enation vvas ex cauſa oneroſa, thenthe Alienation could not have been redu- 
ced ; unleſs the receiver had been particeps fras4 * > but vvhere it is -x cauſe 
mera lucrativa, as in this caſe, fraus in evertu vvas (ufficient. And even here 
the Diſpoſition being made by the Fatherto his ovvn Son vvho vvas ix fumi- 
Le, the Son vv3$in as ill condition, as if he had been particeps frandis : nor 
could he p'ead the ſame benefit as a ſtranger, contratting bona fide. Upon 
vyhich debate, the Lords did reduce the Diſpoſition, as being made tothe Son, 


; by the Father, who was a Merchand, during his dublick Trade and corre- 


ſpondence. Which Diſpoſition could haveno other rational defigne, but to 
cheat Creditors, the Father not having ſo much as reſerved himſelt a liferent;, 
or power to redeem. But fince the Lords declared that this Deciſion proceed- 
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ted upon all theſe joyntly, it can hardly be extended to 
Ss And I that this publick intereſt, and ad ther 


ſuſtained- to 


Trade and Commerce, has been 


ſpeciality as to him, why he might not be capable of the ſame Donation ; 
And whereas it was alledged, that this would raine Commerce, becauſe a Fa- 


Defun&. To thisit was anſwered, that the A@& 1621. mtroduced no fuch 
ſpeciality in favours of Trade, but uponthe contrair, ſuch Difpoſitions when 
made by Merchants, were lefſe prefumeable tobe done in defraud of Credi 
than when made by ſuch as had no Trade, nor Commerce, becauſe Traders 
mightgrantBonds to their Children,in expeQation of what they might gain, 
and when they fell thereafter i»ſolvent, that might be imputed to their by 
Sea, or Trade, and not to the Donation in favours of children. Upon whic 
debate, the Lords repelled the reaſon founded upon the At 1621. The 2. rea- 
; was, thatthis Bond was reduceable ex £epiti doli, as granted by collufion be- 
twixt Father, and Son, in zecem Creditorum, and to defraud their juſt inte- 
reſt :' which dole, and fraud, was infered from theſe circumſtances, r. That 
the Son being foris familiat, and provided, it could not be granted for any 

6nerous Cauſe. 2. The Bond waskept latent till the Father dyed. 3. It did 
bear no Annualrent, and the Term of payment was delayed cill after the Fa- 
thers death. 4. Their Debts wereall contratted immediatly after the grant- 
ing of this Bond ; ſo thatit appeared clearly, that he had defigned to exhauſt 
his Eftate by this Bond in favours of hisSon, and then tocontratt Debt free- 

' ly, andto apply their money to the payment of this Bond. Upon which qua- 
lifications of fraud, the Lords reduced the Bond. The third reaſon was,thar 
this Bond granted by a Father toa Son, was but a /egztime or _— natural, 
in the conſtruction of Law, and therefore was revocable by the Father, and 
coneſquently by his Creditors ; and legitims did only affeit the Defundts free 

' Gear 3 which reaſon was allo jaſtly repelled, for this _ Bond pranted to 

a ſon, who wasforis familiat, and being delivered to himielf, was found not 
to be of the nature ofa Legitim. Firſt, becanſeit did not bear robe in ſa- 
tisfaCtion of his portion 1atural. And ſecondly, becauſe it was an ordinary 
Bond, and deliveredin the ordinary vvay. 

. T findlikevvays a ſecond caſe, decided in favours of poſterior Creditors 28. 
Novemb. 1679. Cathcart contra Glaſs, wherein Cathcart having raiſed 2 Re- 
duftion ofa Diſpoſition made by Gl2ſsto hisBrother in Law. it was alledg:d 
that the Diſpofition was prior to any Decreet obtained at the inſtance of Cath- 
cart, by which Decreet only he became Creditor : To which it —_——_ 

[ 
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that though the Decreet was poſterior  to'the ye yet the Debt and 
Proceſs thereupon was prior. 2. The Brother in Law was particepsfrandis in 


2 trade of bring! 


The Lords, upon this Debate, found the reaſon of Reduftion, thus quili 
relevant viz. that either the Bargain for'the ſeeds wis prier to the Diſpoſition, 
or that the Diſpoſition it ſelf, tho poſterior, was granted to a Brother-in-Law 
animo _— & to the behove of theGranter, batthisther footid bnty yrs 
bable Scripto vel {ORs partir, or byfich pregnant Preſumptions ard E- 
vidences, as might neceſſarly infer that there was a frand, 4 

There was a third caſe decided 4th. Detemb. 1673. WhereintheLbrds te- 
duced a Diſpofition granted' by Reid of Daldilling tohis fon, even ar the In- 
ſtance of poſterior Creditors, in reſpe@tthat the Right was baſe, and chatthe Fa- 
ther continued ſtill in poſſeſſion, and ated ſtill as abſolure Fiar, arid'that the 
Regiſters of that Shire were carried out of thecountrey, "fo that they neither 
could, nor were obliedged to know the SonsInfeftment. And thar, 4lbeit it 
was alledged for the Son, that'as fraud never ought 'to be preſumed; fo there 
is no ground for preſuming it here, ſince this Infeftment ought to be imputed 
to another cauſe, than a defign to defrand Creditors, viz. to a prior Contra&t 
of Marriage; wherein his" Father having' gotten a great portion with his 
Mother, was therefore obliged to Infett him in his Lands, and this bein 
the ordinary way taken toſecure antient Families againft prodigal Sons : And 
it being the ordinaryremedy taken by provident men,when they give greatpor- 
tions with their Daughters 3 It were very dangerous to reduce fuch Diſ- 
poſitions at the inſtance of poſterior Creditors z in whoſe frvours nothing was 

ided, by the Att of Parliament, and the Sons Infeftment being regiſtrat 

did likewiſe take off all preſumption of Fraud. And though the Regiſters 
were taken away, that could not prejudge the Defender, or be a of 
Reduction here, no more, than it could defend him againft a ReduQionex 
capite inhibitionis, Or interdieions for the uſer doing omne quod in ſe eft &fol- 
lowing the faith ofpublick Regiſters,cannot be prejudged by ai a rt, to 
whichhe hadno acceſſion. And there was as good reaſon for reducing inter- 
diftions at the inſtance of poſterior Creditors, as for reducing ſuch baſe Infeft- 
ments : the not allowingof which would ftill forceSons thereafter to be at the 
grear expence and trouble of publick Infeftments,and even theſe publick Infeft- 
ments,were lyable to the ſame reaſon of ReduCtion,fince lawfulCreditors were 
in both caſesprejudged 3 and a Son preferred to them. And thoughequity 
ſhould be conſidered, where there is no Law 3. yet where thereis anexpreſſe 
ftarute, in which many caſes are confidered, caſws omiſſss, habetur pro Omiſſo. 
It was here obſervable,that the Contra& of Marriage didnot bind the Father 
to Infeft the Son in theſe Lands, but thar hereby the Eſtate was only provi- 
ded to the Heirs of Marriage, fo that the Son behoved to have been ſerved 
Heir, and ſo would have been lyable ro the Fathers Debt, if thisnew Infeft- 
ment which was here quarrelled, had not interveened. | 

Not only deeds done to the prejudice of prior Creditors are reduceable, 
but even deeds done dvloſe tothe prejudice of fuch as became Creditors, ar 
the ſame time with the deed done, are reduceable. As for inſtance, one bro- 
ther grants a Bond to another, upon defigne to let the friends of her whotn he 
is (uiting in Marriage, ſee that he has an Eſtate, and iminediatly after the 
Contra& or about rhat ſametime, grants a Diſcharge to his Brother, having 
engaged the Womans Friends to give him a great Tocher in contemplation 
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of that tallacious Bond:this Diſcharge is reduceable,as given fraudulentlyto the 


prejudice of theWomanwho gave theTocher. And whois Creditrix by thatCon 


; Rin ,without reſpe& to priority or poſteriority of theNebt. As was found in the 
t 


caſe Henderſon againſt Henderſon; and Donald Foler being provided by his: 


Father, ip his Contratof Maraiage 3 tothe Conjuni-tee with his-Wife, of a 
Tenement of Land, the Fee whereof was provided to the Children of the Mar. 
riage,- and. the Father, i vg fraydulently taken a Tack from the Son at the 
ſame timezthe. Lords, reduced the faid Tack,as done ondefraud of the ſaid Con- 
tratt, & contra fidens tabularum nuptialiumw. Asit this had been otherwiſe de- 
cided,..all pogr women: might calily, be cheated, and contratts of Marriage, 
which. are. the Obligations moſt priviledged by Law, would become ineffec- 
tual and might eaſily be, evacuated.;, And fo favourable are ſuch Obligations 


in Contrads of Marriage: that Clexcorffe having provided his Sons by ſeveral - 


Bonds.of Proviſion, .and having thereafter diſpon'd his Eſtate to his Son in his 
Contract of Marriage, the Son ring got a good Tocher in contemplation of 
this Eſtate 3. the Lords didfind, tharthe Sons Fee could notbe reduceable þy, 


nor with thoſe Proviſions, fince they were. but latent Rights, which 


neither-the Son, nor they who contracted with him were obliged ro know. 

The, preſumptions from which Lawyers conclude a defigne of cheating fu- 
ture Creditors, are thoſe. 1. if the Debitor diſpone all his Ftate, aſſjgnatio 
omnium-bonorum, eſpecially if he reſerve not his own Literent, as in Maſees 
caſe. for it is preſumed, .that no man vvould denude himſelf of all means of 
ſubſiſtence vvithout ſome malicious defigne, and. if the Diſpoſition be made 
vvithaur an onerous Caule, /. omnes $. Lucins ff. de his que in frasd: or for 
a lefſe price, than the thing diſpon'd vvas truly vyorth, Strach quart. de dece#- 
part 3, zum. 27. hut fince licet contrahentibus in exptione vel wen- 
ditione fe in wvicem decipere, it ſeems that this extenſion ſhould 
not hold, , except where the thing diſponed is much . under-rated. 
2. If the Diſponer be. Bankrupt, - or a Cheat, - or deplorate vite. Strach 
2: 23, 3. If he borrowed immediatly after the Diſpoſition. 4. If he 
borrawed ſecretly, and. deſired to.conceal his condition, as in Mſors caſe. 
And 14. Decemb. 1661, . Duff. contra Calloddin this qualification of fraud, 
was ſuſtained to reduce a Right made by one Brother ro another, viz. That 
the Brather in whoſe favours the Right was igranted, defired the Reſignation 
and Infeftment thereupan ſhould be kept ſecret, and thereafter ſuffered his 
Brother to continue in poſſeſſion. 5. It he borrowed ſums far abovehis tor- 
tune: and upon this laſt preſumption, a Merchant in Paris was executed, 
having borrowed vaſt ſums, with which he broke next morning after they 
were borrowed. 


To any Conjund or Confident Per- 


fon. 


He reaſon why the Ad ſuſpeRs ſuch, and is mare unfavourable in the 
caſe of Diſpoſitions, and Rights made to Conjun& or Confident Per- 
ſons 3 1s, becauſe theſe have eafier occaſions of making, and are more 

prone to make fuch Rights than any elſe. For what ſtrangers would cheat 
Creditors forone another? and though a Debitor will be deſirous to prefer 
his Creditarsto ſtrangers; yet he will be ready to prefer his Friends to his Cre- 
ditors. Which reaſon ſeeme to be infinuat by that excellent Law, 4 27, C. 
de donat. Data jam pridem lege conſtituimts, ut donationes intervenitnte aiFo- 
rum teſtiſicatione conficiantur, quod vel maxime inter neceſſarias, conjunJaſq; 


per- 
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perſonas convenit cuitodiriz fi quidem clandeſtinis ac domeſticis fraudibus, fa ile 

iduis pronegotii opportunitate confingi poteſs, wel id quod vere geſtum eſt abo- 
feriAn theDo&ors havereceived as a brocard.that conjun#us praſumitur;ſtire 
fete gonjun#i lotavi.i.ff.unde cognati: & therefore preſumiter alienatio in | 
dem fall quando fatta oft donatio omninn bonoram vel conjunde perſone,Bat 
ad I. poſt contraFum ff. de donat. num.,23» Our Laws has notfully determi. 
ned who are repute conjunct perſons, fince this opens a door to. arbitraryne(s 
in, Judges ; it had been fit the Law had obviated by a ſpecial definition, quoad 
this poynt the Power of Judges, as well asthe frandulent comveancesof Cre- 
ditors. But certainly Father & Son, & all degrees aſcendenr 4nd deſcendent, 
are te conjun&t, And becauſe theſe arethe moſtnear Relations, therefore 
Dilpotitions made to them, are not only reduceable by this Statute ;- but-fach 
Diſpofitions, when mage to ſuch as might bave been Heirs, make the receiver, 
ſacceſlor titu/olucrativo poit contra&um Debitume, Which paſſive title wasnot 
extended againſt a Brother, though the Diſponer was ſo old that he cold not 
expett Succeſſion whereby his Brother might be excluded,nor was the pre- 
_—_— of fraud (o ſtrongamongſt collateralls. as to infer (o'odious a paſſive 
Title, but reſerved Aftion upon this Act, 1621. in (wa far as the cauſe was 
not ORETOLS, 17. D cemb. 1672. Spencer-field contre Kilbrakmont. 2. Brother 
and Brother are repute conjun& Perlons. And Uncle and Nevoy as was 
found 13. Jauwary 1678. Kinloch of Gonrdie contra Blair.And Aunt and 
Neice 15. July 1675. Alexander contra Lundie; but whetherthis ſhogld be 
exrended to Couſin Germans is more debateable, for there is no decifiot be- 
twixt fo remote Relations, and it were hard to oblidge {ach Relations, to 
prove an onerous Cauſe otherwye than by the narrative. And'the Annulli 
of a Right unleſs the onerous Caule be proven, beinga part of this Law,whi 
is both Penaland Correctorie, it were hard to extend it ; -but yet on the 6- 
ther hand Couſin Germans are reputed (o far Conjuntt Perſons in other caſes 
that they cannot be Witneſſes for one another. 2. The A& of Parliament 
ſpeaks of defrauding Creditors in favours of Children, Kin{men and Allays;nor * 
can it be denyed but Coufin Germans are eſteemed conjunds by the comrtion 
Law. 3. The danger of annulling ſuch Deeds and Rights being eaſily obvi- 
ated bykeepingmap the Documents whereby the onerous Cauſe can beproven 
it is mach more juſt and convenient that ſo near Relations ſhould be putto 
thistroudle, than that ſtrangers ſhould be expoſed to be defrauded by contri- 
vances among{t thoſe who are ſo negrly related. But whether this ſhould be 
extended to theſame degrees in affinity, as in conſanguinity, has often been 
contraverted ; and it is certain, that in other Statutes, now ide cit jus of- 
foritatis, ac conſanguinitetis, And thus the Statute forbidding Father, Son, 
or Brother, co Judge in Attions of their correlati, isnotextended fo as ropro- 
hibit Fathers, Brothers or Sons in Law, to Judge in ſuch caſes ; as was 
found in Mores caſe againſt Grubbit. But yet a Sifterin Law was found *to 
be a Canjund& Perſon, 5. Jaly 1673. Hoom contra Swith. And a Brother 
in Law was repute a conjund Perſon in the Reduftion againſt Major Biggar 
at Wazghaps inſtance. And Sneidivin hoc tit. pag. 1209. tells us, that inter 
eff mes & conjunt#as Perſonas fraudes preſumuntur. And fince men will do 
as mach for their Allies, as for their blood Friends, eſpecially for Siſters, or 
Brothers in Law; and that the Law upon that ſame reaſon repellsthem from 
being witueſſes: It ſeems moſt reaſonable that they ſhould be repute con- 
jand& Perſons.And it is not imagmable why the Law, which is falous that 
an Allye or Afinis may perjure themſelves for another, ſhould not be much 
rather unwilling to affiſt them in ſach conveyances as theſe to the prejudice 
of their Creditors, where the Cheat is caſter, and leſs dangerous. 

But whether a Baſtard be fuch a _— Perſon, as that a DR 
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. mdde to him by his Father Ws %., may be doubted : for upon the one 
part, a Baſtard patrem demonitrarenequit, and he whois of no blood, can- 
not be conjun& upon the account of Blood : And yet upon the other part,a 
Baſtard isknown to have much natural aftettion, and ſo may be preſumed a 
perſon willing to convey ſuch frauds: and upon this —_ Law rejes 
him-from being Witneſs in Favouts of his natural Father, Marſl. frgul. 272 
Anda Baſtard with usis only received cm nota. And the Law hath allowed 
him ation againſt his Father for Aliment. And though the Law will allow 
him no advan by his birth; yer it ſhould not capacitate him to cheat 0- 
thers : And think this diſtinftion more reaſonable than to fay with Paleot : 
that Baſtards are not conjunc&t upon the Father fide, but zon the Mother fide. 
cap. 60. de nothis, or to ſay with Alex. confi. 60. that theſe are to be ac- 
counted Conjun&, in fo far as concerns marriage only, fo that a Baſtard Bro- 
ther cannot marry his Baſtard Siſter 3 for certainly, though theſe be not 
copjuntt in ftridt Law, ſwnt conjuntis ſimiles. Felin. ad cap. per tuas de pro» 
bat. 

Who is underſtood to be a confident, ſeems more difficult, and it would 
ſeem that an ordinary Fafor, or a Domeſtick Servant muſt be ſaid to be 
confident Perſons, and an ordinary Agent was found to be ſuch a confident 
Perſou, 26. Fure 1672. Mowbra againſt Spence, and Immola ad h. t. tee. 
poit-contraZum affirms that amicus, magna amicitie conjunins, is lyable to 
this preſumption, and the Law judges ſtillof him as of conjunFus ſenguine,and 
friendſhip is oftimes warmer then blood. 

Diſpoſitions likewiſe 0-rnium bonormm, are reduceable; though not made 
to confident Perſons, but to a meer ſtranger : except the Diſpoſition be made 
for an onerous Cauſe, forthe Law preſumes as I obſerved formerly, that it is 
made to prejudge Creditors; and it were unreaſonable that a meer gift ſhould 
be preferred to poor Creditors, this was found the 18. November 1669. 
- Henderſon contra Anderſon.  Albeit it was there alledged, that this A& de- 
clares ſuch deeds only reduceable, as are made in favours of conjun& and 
confident Perſons, for though this Statute make that a Preſumption of Fraud 
yet it excludes not other preſumptions, ſuch as were in this caſe, viz. that 
it was aſſignatio omnium bonorum, and that it bears to be grihted for acauſe 
falſly narrated, viz. for the ſum of two thouſand merks, wherein Anderſo:: 
was Caurioner for Howat the common Debitor ; whereas it was offered to 
be proven by Diſcharges granted by the Creditor to Howat himſeif, that the 
far greateft part of this ſum was payed before the Diſpoſition. 

Since this clauſe of the Statute annuls deeds only done to confident or con- 
jun& perſons, it would ſeem, that ſuch Rights when made to others who are 
not conjun@t, nor confident, are not reduceable, and yet dePrexi, all Rights 
made to any Perſons whatſoever, without an onerous or necefſary Caule, 
are reduceable by this Statute, and our Law conſiders the difference betwixt 
conjun&, or confident Perſons, and others ; only in reference to the way of 
Probation, ſo that theſe muſt prove an onerous cauſe whereas others need 
not 3 This ſhews how myſteriouſly our Statutes are conceived. 


Without true juſt and neceſſary 
Cauſes, &C, 


Itulus oneroſus, is when any thing is diſpon'd with the burden of doing 
or paying ſomewhat ; tit#lus Iucrativus, is when the deed is meerly 
eratwitous, and proceeds from meer favour. s 
The Civil Law obſerved two Rules, in the difference betwixt an a 
an 
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and lucrative cauſe, quoad this Action. The firſt was, that this AQion was 
com even againſt theſe who had received ſuch Righrs for onerous 
Canſes, when both rhegiver recaver wereguilty of Fraud, if they were 
partakers of rhe Fraud, /. ait. pretor fs $.t. And in that cale the thing alie- 
nated was recalled without reſtoring the price. The ſecond Rule was, that he 
who had received ſuch a Right, ex cauſa lucrative, was lyable to reſtore, 
though he was not accefiory to the fraudulent conveyance. /. quod awten: F 
3j. ff» £04. 
[> Law likewiſe conſiderstwo cales, oneis, if the Creditor had doneno 
diligence ; and then Rights made to their prejudice are ovly reduceable, if 
they be made ro confident perſons without an onerous Cauſe : The other if 
the Reducer has as a Creditor done diligence, andthenthe Right sdone to his 

zudice are reduceable, whether they bemade ex titnlo oneroſo, or Iacrativo. 
For by the laſt part of the Act, it is declared that the Debiror cannot prefer 
one Creditor to another, to the prejudice of any (uch diligences. 

How far children are Creditors totheir Father, and may upon this Statute 
reduce deeds done by their Father in tavours of other Children after their Pro- 
viſions, may be dubious in many caſes, of which I ſhall only namea very 
few. The firſtis, a Father by his Contra@ of Marriage with the firſt Wife, 
provides the Children of the firſt Marriage to ten thouſand Poundsand by the 
Contrat with the ſecond Wite provides themto twenty thouſand Merks.and 
by a Contract wich achird Wite provides the Children of that Marriage to ten 
thouſand Merks. The queftion riſes, whether the Children of the firſt Mar- 
riage can reduce the Contratt of the ſecond Marriage, qvoad the Proviſions 
therein made : 2s made in prejudice of them who became lawful Creditorsby 
the fir{t Contrat ; or 1f the Children of the ſecond Marriage, not do 
the fame tothe Children ot the third Marriage : and I conceive that if the Pro- 
viſions be made to the Heirs of the — and if they enter Heirs, they 
cannot feduce, becauſe tememtur preſtare. tif the Contrat bear Children 
of the Marriage, ſome think that they may aſſign their Portions, and the aſ- 
fignay may reduce theie Proviſions made m the ſecond Marriage. And juſt 
fo the Children of the ſecoud Marriage, may reduce the Provihons made to 
the Children of the third Marriage : Bur Ithink, that either the Children 
of the firkt Marriage are Inteft, and then certainly, the Father 
cannot prejudge them by poſterior perſonal Proviſions, or elſe where 
neither are Inteft, I conceive, that if there be an onerous Cauſe, ſuch as a 
Tocher payed by the Contrafts of the ſecond, or third Marriages, and then 
allo the Contratts cannot be reduced upon this Statute : For theſe Contratts are 
not made ro defraud Creditors, fince they are made for an onerousCauſe. Yea 

there be no Tocher, yer even the Marriage is an onerous Cauſe ; for 
who would marry ifthere were rio Proviſion, and the defighe here, was nor 
to prejudge true ( reditors. 

The other Caſe is, a man in his firſt Contra& provides his Land, and ten 
thouſand Merks to the Heir of the farſt Marriage, and in the contra&t with his 
ſecond Wiſe, he provides the Children of that Marriage, tothe conqueſt that 
ſhall be made during that Marriage, The queſtion is, whether the Son of the 
fri Mariage will beCrediror to the Father for ten thouſand Merks, eventhough 
he be ſerved Heir to his Father : For though here it ſeems, that corfuſione tol- 
liter obligatio, the Son of the firſt Marriage being both Debitor and Creditor 
Yet conqueſt isftill underſtood to be, ind quod ſwpereſt deduifo are atiens : 
and therctore the Children of the ſecond Marriage, can have no Right-bat 
with the burden!of theſe renThouſand Merks. And inthe cale of Scot of Pa- 
ofla contra Binning 5 The Lords found thee the Heir might reduce the Pro- 
viſions made to the Wife, and Bairns, of the ſecond Marriage, in fo far as 
C 4 con- 
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concerned, the ten thouſand Metks provided tothe Heir of the firſt Marriage: 
but this may be doubted ; for frit it may be alledged that there was no Debe. 
fince the Purſuer was the Debitor himſelf. But ſecondly if the money wich 
which the Land was bought, was conqueſtallo in theſecond Wites time, 
it ſeems againſt Law and Reaſon, that this ſhould not be called conqueſt quo- 
«d an Heir of another Marriage, c#i nhil dee, though if the money had been 
conqueſt in the firſt Marriage, it might be more properly called /Xs aliens. 
A third caſe is this, a Father obliged himſelf in his Contra&t of Marriage 
with his firſt Wife, to proyide the Bairns of the Marriage, to eight thou- 
ſand Pounds : but before his death he provides one of the three 
Bairns to the whole eight. The queſtion proponed was, whether the 
other rwo Daughters might raiſe a Reduſtion of the Diſpoſition made 
to their Siſter upon this At. And for theſe Siſters 1t might be urged, 
that the Father became Debitor to them pro rata, even as if he had granted 
Bond to fix men for a ſum, each of them would havehad Right to a propor- 
tional part of it ; at leaſt, that each Child became Creditor to him, and fo 
ſomething was due to each of them. And conſequently he defrauded them 
by his diſponing all to any one : but for the other ſiſter, to whom the 
Diſpoſition was made, it might be alledged that the- Father was 
Debitor only to the Bairns of that Marriage, tanquam ſlirpi, and fo 
he fatiſfed his Obligation by diſponing his Lands worth that ſum to 
any one of them, | was not Debitor unto them in capita. 2. The 
de6gne of the parties Contrafters, in ſuch caſes, is only to ſecure the 
ſum to the Iſſue of that Marriage, without conſideration ef any Divifion ; for 
this Provifion is made to ſecure againſt Children of other Marriages ; but 
not toſecure one Child againſt another, and there may beſome rer{on to be 
jealous of the Father in the one caſe, but not in the other. 3. This reſtrici- 
on were contrair to the Fathers paetrie poteſtas, and the Law 1s never jealous 
of the Fathers affetion, but preſumes that his diviſion will be juſt, and what 
Judge ſhould be juſter ro Children thana Father. 4. It were againſt the in- 
tereſt of the Commonwealth to reſtrain, or take away the Fatherspower, of 
Diſtribution in ſuch caſes, which is the great curb, that the Father has upon 
his Children, for making them good Children, or good Citizens, and were 
it not againſt reaſon, that if the rwo fiſters had been very Vitious, and the 
third moſt Virtous, . that the Father ſhould have been ſo bound up, that he 
could not gratifie the one, or that he behoved to provide the other with Mo- 

ney toſervetheir luſts. 5. It isordinar to provideexpreſly, that the Mone 
ſo provided to the Children ſhould be divided as the Father pleaſed, 
and the Liw uſes to decide general caſes according to what is ordi- 
narly pactioned ; preſuming that to be the tacit will of the parties, which 
is ordinarily the expreſs will of other parties. Likeas if it bad been contra. 
verted amongſt rhe parties at the time when the Contrat was ro be 
ſubſcribed , who ſhould have had the Power of diviſion > certainly, it 
had deen allowed to the Father. To which laſt I \mcline, except it could 
be 756) of that all were equally deſerving, and that the Father, or Children 
preferrd, had uſed indire&t means in preferring one to thereſt. For though 
there be no quarela teſtamenti hee ys with us, yet there may be ſome place 
perhaps, for the Judge to inte in ſuch caſes. I find by the opinion of 
the Doors, a Father diſponing to one Child a necefſary Portion, is not 
ſaid todefraud the reſt of the Children, to whom he diſponed formerly, am 
bee. potins tribuendum pietati quam fraudi. And itisclear, that for this rea- 
ſon Libertus in fraudem patroni, filie dotem conftitnere poterat, |.'1. s Sed fi 
- O. A þ pals in fraud.patro.but is not ſo with us in allcaſe,itsas has been former- 
y obſerved. 
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angſois the legal,quoze. And becauſe Rights made by a, manupon Death-bed, 
;the prejudice of his Heir, 1s reſtricted to.a Tyerce 3 butif the Contratt bear; 
nd.. ro begdiſponed. tothe Son in Law for.Love.and favour, that narra- 
tive proves titulum lucratioume, tho really ,no other, Tocher was: beſtowed. ; 
wah 'a Joyyture was given,as was found betwixt Graham and Stewart. 

How fa a, Wite is Creditrix by her Contraft of Marriage, and may reduce 
Poſterior Jeods done in defraud of it, is, debeateable in many cales, as to 
Heritage 3 but theſe fall not; properly under this AQ, . but under the A 105. 
Par. 7. Fe-.5; ,And.2s tothe Hughands Moveables, I ſhall, only, mention one 
cale, wiz.. Campbel.coutra Camphel, Decemb. 1674- which was this 5 Camphel 
by. bjs Contract of Marriage, provided his Wife to the half of the Moveables, 
that ſhould pertain:to; bimat his Death, 8 a, little before his Death, he diſponed 
many of his Moveables to his Brother;whereupon the Relitt raiſes a Redudtion 
of that Diſpoſitzon upon this Statute. To which reaſon of Redudtion,it was an- 
{wered,. that the reaſon was,not relevant for the Reli& was only Creditrix 
b this Contra, asto what Maveables ſhould belong to the Husband at his 


ath, which .was but mms xerirrr 2 (pes. ſucceſſronir, but did not hinder 
Brather to Diſpone at any time, in his Ledge porſtie, upon any part of his 
Moyeables. And as ſuch Clauſes paving Wife to.the third of the Move- 
ables, were moſt ordinary, ſo if this were ſuſtained, the, Husband could not 
gFiſtto his Brother, or Relations, any Horſe, 'or any thipg elſe.. To which 
it. was replyed, that if ſuch Diſpoſitions were ſuſtained, the former, or the 
like Clauſes would be Eluſory,, and might eaſily be evacuated; for a, Husband 


might: Diſpone alittle before his Death all his Moveables: this was not decided. 


But the Lords inclined only to ſuſtain this, Diſpoſition, ifmade for ſome pro- 
bable Cauſe : but if it had been made upon Death-bed, it-was Reduceable, 
or if there had been great preſumptions of fraud adducedgs clear, that it was 
contrived as.2 mepr cheat againſt the Relift, But were clefr, that if the Do- 
nation, was only of one particular thing, made ir: leidge powſtie, it could not 
be quarrelled upon this A&. It.may be doubted, if when the onerous Cauſe, 
expreſt,is not true, orif there be no onerous Caule,but that the Right granted 
bear expreſly to be for loveand favonr:f in cither of theſe caſes it be not lawful 
to the gtanter to aſtru& his Diſpoſition, when quarreled upon.this ſtatute,by offe- 
ing to prove, true and real onerous Cauſes, prior to the Debts whereupon the 
Reduction is founded. And firſt, it js. withour all doubt,; that if the Righe 
bear no Cauſe, the uſer may condeſcend upon, and offer to prove the true and 
onerous Cauſe. 2. I find it decided, that where the wrir did bear only love, 
aud favour, tho' granted by a man to his own Wife ; ſhe was allowed to a- 
ſtru&it, by founding it upon. her Contract of Marriage, and aſcribing it to: 
makeup the defects of the Lands, provided to her by her ſaid Contract. Janu- 
ary 1669. La. Brac, contra Chiſholm. 3 Where the Diſpoſition did bear love 
and favour, and other onerous Cauſes ; The receiver of the Diſpoſition was 
adwittted toaſtru&t the Diſpoſition, by proving an onerous Cauſe adequat to 
the worth of the-Land. In the caſe Naper contra Ardmere :. which Deciſion 
may he debated, for why was loveand fayour inſert, if the, Cauſe, was ade- 
quat, and this was a great preſumption ofthe fraud, eſpecially ina Diſpoſi- 
tion by the Father to the Son, for tho', »tile per in»tile now vitiatar.... And 
that.this mighthaye proceeded.ex ſtilo, yet in ſuſpett caſes, where iris known 
that-narratives are much conſidered,theſe Arguments arebut weak,...4.. Where 
the W rit bearsan, operous Cauſe, and. that the Cauſe can only not to be proven. 
Then jt ſeems rea(onable that the perſon, ro, whom it was granted, may, aſtrut 
his Right, by offering to prove that there, was other ſums juſtly, reſtipg, to 
him. + I the Pypojuing bear anon 
, 3 Iwould conc Tale, hate 
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another true Cauſe, and that in i» odinm falf & calumnie : even as if the 
date of anexecution, or other diligence, be found to be falſe ; the uſer is nor 
allowed to aſtru& the ſame, by condeſcending upon another true date, and 


abiding at 1t. 


Without true 


He DoGtors alſo condelcend upon a third kind of Title, different from 
both a lucrative, and an onerous Title 3 and this they call a mixt 
Title, titulum mixtum, |. apud Celſum F. —_— de except. doli. vid. Ja- 
ſon ad |. nemo poteit ff. legat : and an inſtance of this given in an Alienation 
made indefraud of Creditors, for lefle than the true price. And even in 
thiscaſe, Redudtion is competent for the Creditor prejudged, in ſo far as the 
price received is below the true value: and thus /, 7. Baſil. h. t. u whos meprye> 
£u7 Ser01600 ue AARTT 105 TUNGO ay 907, aNtTSETITEITO Tex 4 Kay jan anaf Om TIN, (; jo fran- 
dem Creditorum meorum, minore pretii funduns vendidero, revocatur quod ges- 
tum eſt, etiam non reddito pretio, but lance lices contrahentibus in emptione &* 
venditione- ſe invicem decipere. and that we ſee prices of Land very different, 
every man taking his advantage. It may ſeem ſtrange,why the Law ſhould pre- 
jadye {o far the Buyer 1n this cale : and Iconceive,that except the price be pal- 
pably made ſo low, upon deſign to cheat Creditors, ( any of the Creitors ha- 
ving offered more _) or that it is extraordinary low in it felt ; ſuch prices 
cannot be challenged. As if a chalderof Victual, worth truly 3oco Merks, 
were {old for 2coo ' Merks : But yet I think not that it behoved ro be u/tre 
dimidinm, below the juſt half 3 tor then it might have been reduced by the 
Civil Law upon anther head, and fo this Action had been unnecſlary, 
Whether it any Debitor buy a hazard ( ja& wr retis, as Lawyers cll it ) v. g- 
if he buy a womans Life-rent at ſeven years purchals, and diſpone his Land 
for the price : if ſhe die the next year, may not I reduce that Diſpolition, as 
done to rhe prejudice of me a lawfull Creditor 3 even as a Minor might reduce 
ſuch a bargain,if made Þy his Tutors. To which I conceive it may be anſwered, 
hat ir cannot be quarrel'd, ifir wasmadein the ordinary way, and for the or- 
dinary advantage, for which a man would have tranſacted it, if he had no 
Creditors, and it no deſign to defraud, can be ſhown : and here that ma- 
xime holds, frans, O rventnm & conſolium requirit : norare the Leidges put 
in «la fide to Contratt with Debitors in ſuch cales. 


Without juſt. 


T is not ſufficient, that the priceor cauſe be onerous, but it muſt be juſt ; 
that is to ſay, 'a price which the Law allows; as for inſtance, if a man 
ſhould looſe a great ſum at Game, and for payment of it, ſhould diſpone his 
Lands, that Diſpofition might be quarrel'd as made without a juſt price, be- 
cauſe the Law allows not the paymentof whar is gained at Game, if it exceed 
x00. Merks Scots. And ſince the Law would not ſuſtain Aion for it, at the 
Gainers inſtance againſt the Debitor who looſed it, much lefſe ſhould ic ſu- 
ſtain a Diſpoſition for payment of it againſt the Creditors, and yet this may 
be ſaid to be an onerous Caule ; for the looſer hazarded as much of hisown, 
agamſt what he gained. and fo this Game was but the return of his Money : 
aud like to exptio jaFss retis, And though it may be alledged, that by the 
D 2 14+ 
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14. A&.23. Pa. F4. 6. The ſuperplus of what is gained at Game above 106. 
merks is ordained to be conſigned for the poor ofthe Pariſh. And fo the Diſ- 
poſition made for payment of it, mult accreſce to them 3 and is till an one- 
rous and necefſary Debt, quoad the looſer, and conſequently is notreduceable 
at the inſtance of his Creditors; yetI conceive thatiuch a Diſpoſition would 
be reduceable at their inſtance, as not made for a juſt Cauſe, fince it is made 
for a Cauſe, upon which the Law would nct allow Adion. And the Civili- 
ans number, what is gained at Game, amongſt lucrative Cauſes. Beld. a4 1. ;. 
C. ff. quid in fraud : Patron. And generally what is acquired unlaw- 
fully, is by them faid tobe acquired, titulo lucrative, Jaſon hic num.8. & thus 
Diſpoſitions granted ob t#rpems cauſam, &s. may be ſaid to be reduceable 
alſo upon this Statute, asgranted without a juſt and onerous Cauſe : accord- 
ing to them ; as is granted without a juſt Cauſe, to ſpeak in the terms of 
this A&. AndI think, we ſpeak more properly than the Civilians here, for 
what is gained at Game, rather wants a juſt Cauſe than an onerous Caule. 


And neceſſary Cauſes. 


£ 
Iſpoſitions made to conjun& or confident Perſons may be quarrelled, 
tho' they be madefor a juſt and onerous Cauſe; if be not made 
for a neceſſary Cauſe. For it may be fraudulen be deſigned to 
prejudice Creditors, except the Cauſe be neceſiary, tho'it be onerous. As for 
inſtance, if a conjun&, or confident perſon, knowing that his Debitor in- 
tends to fruſtrat his Creditors, and to go out of the Countrey, and yet pre- 
ſaming that a Right granted for an onerous Cauſe cannot be quarrelled,ſhould 
ſofar comply with his fraudulent deſign, as to buy Land from him, and to 
Pay him the price upen that defign, ſuch a tranſattion may appear to be frau- 
dulent, and lyable to be queſtioned upon this Ad ; and. thele words of it, 
without true juit and neceſſaryCenſes. 1 find allo that the Laid of Tarſapsay 
having diſpon'd his Eſtate to the Laird of Kinfeuns big Nephew,there was 2 
' ReduGtion of theſaidDiſpoſition railed upon this Atof Parliament, as being 
made by aBankrupr to hisNephew without an onerous At leaſt a neceſſaryCauſe, 
in ſo far as tho' the Diſpoſition wasmade toK ;»fasnsthe Nephew for payment 
of ſeveral Creditorc towhem Kinfaurs had engaged himſelf ; yet there was no 
neceſſity upon Kinfauns to have engaged- himlelfto thoſe Creditors, and ſo 
his interpoſing for theſe Creditors unneceſlarly who had done no diligence, 
could not prefer them to other Creditors whe had done diligence. To vvhich 
it yvas anſvvered,that K infauns theNephew finding no diligences done at the 
eames of theCreditor he was i bon4 fide to take a Diſpoſition to his Uncles 
Lands with the burden ofDebts owing to otherCreditors equivalent to the value 
of the Lands;fo that tho* the Diſpoſition was made to him asaconjunt perſon, 
yet it was notwithout an onerous Cauſe. And as to the Reaſon of Redudtion 
that Tarſappy was Bankrupt, becauſe there were many Hornings againft him. 
It was anſwered, the Af of Parliament determines not what 1s 2 Bankrupt, 
but annuls only deedsdone without an onerous Cauſe z and deeds done in 
prejudice of Creditors who havedone diligence, neither of which can be al- 
ledged in this caſe : And tho' if there had been Horning or Diligenceraiſed 
atthe inſtance ofany Creditors, Kzufexns could not have taken a Diſpoſiti- 
onfor payment of other Creditors, except hehad been bound for theſe other 
| Creditors prior to theſe diligences, yet in this calc where there yas no dili- 


gence,it was lawful to him to takethe aid Diſpoſition, Gace this Creditor _ 
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uſed no Diligence, and no buyer was ever obliged to look the Regiſters of 
Hornings. The Lords upon this debate reduced the Diſpoſition, becauſe there 
were many I raiſed againſt Tarſappy, tho' this Creditor had uſed 
none, and that T «rſeppy was inthe Abbey when he made this Diſpoſition 18. 
Decew. 1673.ut it (till remains as a doubt whether as a perſon may receive 
2 Diſpoſition rotwithſtanding of an Inhibition of the Debitor inhibited was 
ſpecifckly obliged to grant that Diipoſition prior to the Inhibition, ſo may 
not 2 conjunt perſon accept a Diſpoſition from a Bankrupt, for implement 
of Obligations 1n vvhich the granter vvasobliged- prior to any diligenceraiſed 
by other Creditors, ſince chat Obligation may be juſtly ſaid to begranted for 
a neceſſary Cauſe, and not preferring fraudulently one Creditor to another. 


* —— ..— _- _—= _— _ 


To have been from the beginning ; and to 
be in all time coming, null, andof none 
availe, force, Sirength, or effec ; by 
way of Adton, Exception, or Reply, 
without any further Declarator. 


Y this Paragraph of the Statute, the nullity arifing from this Statute, is 

B receiveable by way of - exception, as well as action, ope exceptionis, as 

our Prattick terms it : and this was introduced in favours of the Pur- 

ſuer, who is leiſed by the fraud, whoſe advantage it is to have his intereſt 
{uſtained to him any way, and lo to have his diligence thus ſhortned. 

For the clearer underſtanding of theſe words, we muſt conſider, that by 
the common Law, oullities are either ſuch as are received ip/o jure, or ope 
exceptionis. That is (aid to benull, ipſo jere where the thing 1s | netic null 
by any expreſle Law,asthis 3s by this Statute,quod contr « legem fit, pro inſets 
habetur, & irſo jure nullume eſt. |. non dubium C. de legib : that was nullum 
ope exceptionis, which was not receiveable, except the nullity had been pro- 
poned, by him to whom 1t was competent. But in our Law »»Vur: ipſo jure 
E& wullume ope — are the ſame, & termini convertibiles . and withus 
the oppoſition is betwist xul/um ope exceptionir, & aGionis ; the reaſon of 
which difference proceeds from the favour deſigned by the Law, quod the 
form ot procedure. For if any thing benull by way of exception, it is re. 
ceived (ummarly againſt the purſuite, without raiſing an Attion of Reduction, 
or Neflarator : but what is only null by way of Action, needs Proceſs of 
Reduction, or Declararor. By the common Law, either a Penalty was not 
adjected to the prohibitory Law, butthething wasſumpliciter prohibited,and 
thei things were ip/e jure nll. But if theLaw proceeded further, and ad- 
x&ed a Penalty; then either the Penalty was adjefted to the annulling of the 
deed :; andthen_ the deed whereby the Law was contraveened was null, and 
the Penalry was-alſo due, or elſe the deed was declared null, but ſo that it 
was ſome way atiowed to {ubfiſt, but a remedy was appointed, and then it 
was notnull zpſo jure, but was reduceableby the way appointed ; according 
to the principles of the common Law, this nullity was receiveable jpſo jure, 
for quod contra legem fit, id ipſo jure nullum eſt. But foitis that this alienati- 
3 on 
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on in defraud of Creditors, was "I. null by the Law, and by this Statute 
being declared null, rhac nullity ſhould be receavable ope exceptionis. and yet 
by our Prafice the nullicy ariſing trom this Act, 1s ottimes received only by 
way of Reduftion, whereby the Lords have receded from the exprefle words 
of the Law: and the only reaſon I can give tor it, is, that the Author or Di- 
ſponer muſt be called ro maintain his Right 5 which could notbe if the nul- 
lity were receiveable ope exceptionis : and if the Diſponer were called, he 
might eleid the purſuite, by alledging thatthe Debt, to the prejudice of which 
his Right was ſaid tobe granted, was payed, or diſcharged, or became ex- 
tin& by compenſation 3 neither of which could be known to the receiver. 
And yet I find in ſome cales, this nullity receivable, ope exceptionis, v. g. If 
the Right bear, to be for love and favour; for here there needs no Probati- 
on thatir is fraudulent, and it 15 a principle, that where the nullity is foun- 
ded upon 1.aw. andthe ſubſumption is inſtantly verified, that es caſs the nul- 
lity #is receiveable ope exceptionis. And in my humble Opinion, whereyer 
the Fraud can be inſtantly verified, it ought to be received ope excepti- 
o0nis, the former and ordinary reaſon, viz. That the Diſponer ſhould 
be called, becaule he may alledge the Debt to be payed , ſeems not 
to be good, becauſe that nullity is not competent to be propon'd by 
way of exception, but where there is a competition betwixt the Cre- 
ditor, and confident perſons, both pretending right to the Lands and o- 
others Diſponed, which cannot be but where the Creditor has compriſed ; and 
tho' befor: compriſing, the Creditor ought to cite the Diſponer in his Redyu- 
&ion, which is proceſſus exec#tivus, and previous to, and in order to execu- 
tion by compryling : yet after ultimat execution by compryling, it is nor 
neceſſary the Debitor ſhould be cited upon that pretence, that he may queſti- 
on the Debt as ſatisfied. 2. I find that Diſpoſitions of Moveables, have been 
found null by way of Exception, tho' Heretable Rights are not found null 
withont Redudtion or Peclarator, and thus it was decided. 16. J#ne, 1671. 
Bower contra the Lidy Co:par : The reaſon of which diſtindtion muſt pro- 
ceed from this, viz. that mobilinmr vilis eſt poſſeſſio, 1016 «carn 25 the Greekcalls 
it, and therefore the Law requires not ſo much folemniry to their conſtituti- 
on, nor deſtitution, or revocation. 3. I fiad, that where the Righe quarre- 
led, is "arvi momenti, the Lords admit the nullity to be receiveable, ope 
exreptionis, 5. January. 1669. But here the parties were poor, which I 
find they do alſo in nullities ex capite inhibitionis &c. infſmall matters, and 
berwixt poor parties, am de minimis non eurat lex, & de minimis ſumma- 
rie jus dicit pretor. Since there the ſubje& mater is not able to bear large ex- 
Pences. 4. I have obſerved,that where the nullities did ariſe zncidenter from 
another purſuir, depending, thatthere it was received, ope exceptionis, leaft 
the other Proceſs ſhould fit, as was found inthe caſe Haliburton contra Mo- 
riſon. Where a Redution being intented, at- Haliburtons inſtance, of Mori- 
ſons Right, ex capite inhibitionis, 1t was alledged that Moriſens Diſpoſition 
depended upon a Rightprior to rhe Inhibition. To which it vvas replyed, 
that that Right was null by the At, 1621. ' Upon vvhich debate the Lords 
ſuſtained the quarrelling of this Right, by way of reply. Bat I ſhould rather 
think, that where the Right is betvvixt moſt confident perſons, ſuch as Father 
and Son, that eo caſ# the nullity ſhould be receiveable by vvay of exception, 
both becauſe the Cheat iseaſieſt, and moſt unfavorable: and becauſe the Fa- 
ther, or very near Friend might have made all concur vvillingly to defend 
che Right, vvithout the neceſſity of being called, vvhichsthe reaſon vvby 
Reductionsare ſo neceſlary in other caſes. | "EE 
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or not. The ols. and ſome Iterpre ert it uk 
Adtion : Andqbey conclude ©, ſe [ Poſlefſo 


nated 1n defraud of Creditors, iS .n0t clyable to: eng hon, crop 
ticeps fraudr1, Or ellc ha e acquired, the, thing 10 Red Fi 
nerous Caule, that it -is rg the polleſſion, by it the deed © 
is conſidered. Our Lai ,agrees 1n this with the he hi 
Paragraph it is ſtatute, that all who. have acquired the t 
defraud of Creditors, Thall notbe lyable to this ee 
rtakers of the fraud, and have not payed ; a juſt price, tc 
Perlon. As for lol one diſpones his e .to his other Vgh 
Brother in Law, without any onerous Cauſe, which Brother Diſpanes it a- 
gain to a Stranger who knew nothing of tde Fraud or Relation ; and who- 
pays a juſt and adzquat 'price for it, In which cale, gone Tawtul Creditcr 
may reduce the firſk, ohh ation made tothe Bri but 5 cannot og Ce 


tt drdter © bec tid. Ny 1s wings 0 net Reaſons, ind. woul 

== fb in our Law ;. tho'I nt ape ke 

For this ni lyy Wee" "take away the bona fides,upon vi the priviledg 
to fingular ſucceſſors is fouhded, bs 

But the third parties knowledge, thatir was to the behove's e Bai 


which being. granted, becauſe of thethird ny a Arg: reach to. 
ſuch, whoſeknow edey! put them in NY. was June 1 Wy 
Heil ton coritra Tamilton, and the count O COR 


the inter led Perſoh, did: bear - 10 ind fayour, and WI "> toa * On 
dent Peron: ; In that caſe, theRi ghe" is redaceable. For in that caſe,therhitd.” 
Perſon buying, ought to have ke wn the hilllity, & eſe, & Tas 2, "ach 
47w1parantur: An this was url in the Redii oti of 

1672, Hay contra Jamiſon, Though that Tac had We thorow Tang 


bands, and to ſingular Succelſors, who had. ; Ge Riatir for oe. 
TOS Cauſes, Ava, if the Right dilporied ' the the eſ' Partie, did beat” 
the Relition, or if he khew) it, he who acq ures the Right 35 obliged to Ini-* 


ſtrn> the orjerous nk, and Glhould Ew thetnſtrudiohsof it for His” 
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. own Sevvirity, which," the Lords og. 4 ooliged I aki fembye 
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contended, that the Third Party cannot be ſaid to be particeps fraxdis, in 
dns ETD on ny were tn rſons, 
not _ TR the A Ae of the di e is, 
koow one. tocbe- a nt,except he-himfe]f be 
be2:> 4 Fordem may. uy oh one to be a Relation without par- 
Logs Ora it, was 'necaſary+ to, oblige: ſuck. to! prove the, onerous 
m - of firſt Right, betwixt thoſe Relations, fince they knew the dan- 
ger=""'A ad reviſe theiRdatiow.and conjuntt' Perlon\ mighr 
mak over to a third Party, which would diſappoint d- 
ogether this yr ro er tayoursof the” Creditors, - 
b. te heard it debated, that though a third Perſon, who acquiresa Right 
. Perlop interpoſed, for. an onerous Cauſe, be not lyable to this 
FIVE: yera cotbpryſer 5 iy Righrfrom rhe interpoſed*Perſdn, 
poke MJ oy t'made by one Brocher to 
at onerous ; Cauſe; e, and therefore if one of 
ego nge: that Brocher, to Wijori NOS, » made, ſhould compryſe 
i made to F : It was alledged, that as this Right 
aid Have "been, rediceable, in the Perſon of, the. firſt” Acquirer, 
: if a, wall colidrigh with him ; ſo it would have beet! reduceable 
Cotnptyſer 3 and'that for theſe Reaſons, x. A Compryler compri- 
5; pibig ws Slee) in piore erat, Fant um, & taſe : and therefore ſince 
was SS his Debitots Perſon, ico to be {> 1 in his, evetras it” 
ba png reduceablefrom hisCteditor, ex cepite hilftionis aut - Im wh'n 2" 
refs words of thi, priviledge, giver oe br Paragraph; does 
i Mong ' for the words. run thus. ; if any of His Majeſties: good Sub- 
jeTi,, Pal by level wful bargains purchaſe. But ſo it 1s: Sear he who comprytes, 
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cannot. purchaſeby way 0 $ but 2 compryfing be 
a legal Diſpoſition, and ; n, yet it is a_fale by and nota. 
UE, The AC; or aieg the Parties.3.Thiscaſe ſeemsnot tofall under the 
aſon of th reheAi eds inch gs havinigaz good ſecuricy, do in 
copt n of that Rjgfit, ( which for ougherhey can know, icufficienc ) 
lay our M 10 ow the faith of thatRi in rhe firſt conſtitution. 
Ate Be lent his Money to hisDeditor, without ſhewing 
rf relyed; upon the NE tnow quarrel, but finding thereafter that he 

not recover his Debt, he comp! y thing he could find. 4. If- 


cis Were lowed, it would open a Joo? to: fraud'; for Rights might” 
be made to confident Perſons, and then might be compryſed. ; which any- 
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Though the DoQorsgive as a Rule that fuchAlienations are reduceable.as are 
made without an onerous Caule, and where the receiver is perticeps Frandis + 
Yer they except two caſes frem this Rule, Firſt, deeds done in prejudice of 
the Fisk, or ota City, or Incorporation, which- they declare reduceab'e, tho' 
the receiver wasnot perticeps fraudis.l. 2. C. de debitore Civitatis. But Ithink 
this moſt unreaſonable; nor would it hold in our Law : for as the AR makes 
no Exception in favours of the Fisk, {o in dubio, ſemper contre fireum reſpon- 
dendum. And ſince this third Party is only privileged, bec:ue of his bens 
fides, 1 ſee not why he ſhould be prejuged by the wales fides of his Author : 
or why he ſhould looſe his privilege where hecan alledge his bon« fides. The 
ſecond Fxception is in favours of a Patron, who might revoke the Goods 
fold, though the Buyer was not perticeps fraudis. l. 1. f. fo quis in franden 
patro : but in that caſe he was lyable to pay the Price, 56:4. we have to ue 
for this in our Law. And yetby our Law, Maſter; have ſuch a tarita by- 
potheca, in the Farms that grew upon their own Ground, that they may re- 
duce any Diſpoſition made thereof, even to a Buyer who was not particeps 

randis. - 

So favourable likewiſe are fingul-r ſucceſſors, who are not perticipes fraudir, 
that a Tack being craved, to be reduced ex _ raudis, as granted and de- 
Ivered blank qe2ad the Iiſue or endurince,and in the Blank. eighty one years 
bring filledin : Whereas nineteen years were only communed upon + this was 
fourd rel-vant to reduce the Tack qu-ed the Tacki-man, who had acquired 
R:ght to the Tack, but not you a ſingular Succeſſor, for an onerous Caule, 
without being !articeps mou ir. Firſt Decemb. 1671. Crichtown contra 'rich- 
toun and Hannans : and a Di poſition being craved to be reduced, as granted 
by a perion who was only a Truſty, having given a Back-band; the Diſ- 
poſition, though made as ſaid is, - to a ſingular Succeſſor, was found to be 
r duceable.it the Right was made without an oneruus catiſe ; or that the ſin- 
gular Succeſſor knew of the Diſponers Back-bond 5 ihough it was but a perſo- 
nal Obligement, and not in greaio j«"is3 and conſequently could not in 
Law have otherwiſe affeted a ſingular Succeffor. 20. Novemb. 1672. George 
Workman contra John Crafird. And it has been of en found in ovr Law, 
that though Gifts of Eichear, taken to defraud Credirors, bereduceatle in the 
=p of ſuch asrock themz yet they are (uſtained, whe eſtabliſh by AC 

na!ions 1n ſingular Succefſors, no wayspartakers of the Frarud : And an AC- 
figrev is not obliped in Law to ſuffer his Cedent to ſwear intis prejudice,if his 
A:ſignation be made for an onerous Cauie;but ifeither theAſFgnation begrant- 
ed without an onerous Cauſe or be made upon deſign to preclude the Debitors 
from theſe juſt Remedies : then whatever is competent againſt the Cedent, is 
competent againſt the Aſhigneyz ſo that wemay eſtabliſh this general Rule, 
wiz. participes frandis, have never the privileges competent to ſingular 
Snccefſors. 

If the Diſpoſition has been made to the interpoſed perſon, for payment 
of a Price, bart the Price is not equivalent to the thing ſold, then in fo far as 
the thing exceeds the Price, the Diſpoſition will be reduced, bat it will 
ſtand in q#a»t#- 3 even as a Diipoſition madeto a conjun& perſon, will 
validin fofar as it is onerous, tor in neither of theſe caſes is the Diſpoſition 
abſolutely revokable. Bur cither the conjun@ Perſon in the ove caſe, or the 
ſingular Succeſſor in the other, will be obliged to make up: the true and juſt 
Price, as was found in the former caſe, Henderſon contra Anderſon, and the 
17. January 1632. Skeen contra Betſon, which is likewiſe more fully clear by 
t words of the AO, »iz. Providing always, that ſomuch of theſaids, 
LandzGoods or Prices thereof, ſo.truſted by Bankrupts toi perſons, 
25 hath been really payed, ſhall hes ara, they making "_ 

| | h 
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forth-coming to the remanent Gltes, And the reaſon of this is, becauſe 
the Law did not abſolutely oppoſe the Alienation 3 but only did reprobate 
it, in ſo; far as it was done to the prejudice of Creditors. . And ore, the 
Law reſolving not to purſue its-revenge, further than its Deſign, did reaſon- 
ably ordain, that theſe Diipoſitions made in defrand of Creditors, ſhou{d 
on'y be quarrelable,in ſo far as the Price was not equivalent. this likewiſe is 
fit for Commerce; which is never reſtrained in ſo far as is abſolutely neceflary: 
and this is very ſuitable to.the Analogy of Law in other caſes ; for thus, ac- 
cording to the common Law, he who had taken an Obligation for more 
Annualrents than'the Law allowed, did not thereby looſe all his own An- 
rualrents, but only looſed them. in fo far as they exceeded the quote preſcribed 
ty Law, /.- Pluenit ff. de uſuris. And a donation bearing a greater Sum than 
the Law allowed, when the Donation was not inſinuated or regiſtraced, did 
not loſe the whole, but only, quatenus ſuperat definitionem legis. |. ſancimws 
C de donat. And in our Law, thoughit be by expreſsStatute appointed, that 
Tacks fet- by inferior beneficed Perſons, without the conſent of the Patron, 
for longer than three years, ſhall be null 5 yet quoed theſe three years they 
are ſtill ſuſtained, and are not annulled 7» totum. And albeit by another 
Statute, all Bonds and other Writs not ſubſcribed by the Party, . or two No- 
tars for him, be declared null, if exceeding one hundred Pounds. Yet tho' 
granted for a greater Sum, it will be valid, if he to whom it was granted, 
reſtrifted ir toan hundred Pounds : And though Witnefles can prove nothing 
above an hundred Pounds;yet though the Sum craved be greater,the Purſuite 
will be ſuſtained to be proven pro »t de jure, if reſtrifted to an hundred 
Pounds. And yetI confeſs; that theſe Arguments from Analogy, do_ not in 
this abſolutely hold, for in ſeveral of theſe inſtances, the Deeds ſpecified þba- 
bent individuam forwam, preſcribed to them by the Law, &- #bi aZus eſt in- 
dividuns, ratione Forma, e4 non ſervata, aus omnins corruit,  &* utile per in- 
#tile vitiatur. But the Arguments taken from Donations, &* «b yſuris qua- 
drat with thiscaſe, orat leaſt the Argument «b #ſuris does. | 


But the Recerver of the Price ſhall be hol- 
den tomake the ſame forth-coming to the 


Bankrupts true Creditors, for payment 
of their lawful Debts. 


T "Hough the interpoſed Perſon be particeps frauds, yet he is not by the 
AR, lyableto reftore the Land, or others diſponed to him ſimply, or 
the Price thereof, if he has diſponed, the fame to a Third Perſon : But 

there will be deduced, or allowed to him, fo much either of the Land, or 
Price, as he has given, or payed to lawful Creditors: and the Superplus is 
to be forth-coming to the other Creditors, who wants their due payment ; 
and that not without new Diligence, by theſe who have reduced the _— 
granted to the interpoſed Perſon, by Arreſtment, or otherwiſe. But if t 
Creditor who has prevailed in the ReduQtion, had not done diligence to affet 
the Land, or Price, 'in the hands of the in ed Perſon, ei 4 4am 
pryſing, or Arreſtinent, he muſtnotwithſtanding the Decreet of ion, 
affe& the ſame : Otherwiſe, other Creditors doing Diligence, will 7 Lot 
e 
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ferable, ſeing Reduftions do not ſettle a Right upon the Creditors to their 
Debirors Eſtate, but they only ſweep away ſuch fraudulent Rights, as may 
ſtand in the way of their Diligence, and Execution 3 and hinder them there- 
by to get a Right tothe Debitors Eſtate. 


—_— ——_——S_ 


And it hall be ſufficient Probation of the 
fraud intended againſt the Creditors, if 
they, or either of them, ſhall be able to 
verifie byWrit-or Oath of the Party Rece- 
ver that the ſame was made without 
any true cauſe, 8. 


Or clearing of theſe Words, it 1s fit to know, that the Word Frard, is 
F variouſly uſed by Lawyers; Peteres, F, andem proPene ponere ſolebant. 
L. cum awtem F 2. ff. ae 4dilit. edifs. It is taken pro periculo alicujus in- 
commodi. |. 1.ff. ad leg. falcid. pronoxa & delifo. I. aliud el fraus ff. de 
verb. ſrenif. Fraudere, pro privare. 1. 2. ff. De his que inteſt. delent. But 
here, Frard ſignifies the prejudice arifing to the Creditors by unlawinl Alt- 
enations, and even in the Civil Law it was ta ken pro damne pecnnierio. l. 18. 
F. r. in fin. ff. de; judi. 1. 33. $. 2-ff- exquib. cauſ. maj. And he is faidto 
defraud his Creditor, who prejudges him by that Alienation, without neceſ- 
ſity of proving any previous deſign of Cheating ; for that defign being a Se> 
cret and latent At -of the Mind, the Law which deligned mainly the In- 
demnity of the Creditor, would not burden him with ſo narrow, and diffi- 
cult a Probation. But fr e/neytiens juris, & dejure, concluded, that Alie- 
nation to be made indetraud of Creditors, which wanted an onerous Cauſe: 
and this is frass i# re, though not i» confelio. And Lawyershave welldiſtin- 
guiſhed, frandem in re, 4 frawdein conſilio, Aceurſ. ad \. in fraud. juſt. quib, 
ex cauſ, mannm. which 1s luitable tothe Diſtin&tion uſed by the Law it 4 in 
the Title, dr dolo. Inter dolum ex propoſitio, & dolum ex re ipſa : for frans, 
& dolus, differ offly, as Genus, & Species. Fraus being more general than 
dolws, as is fully proved by Bargalins, de dols lib. 5.c. 4. But albeit the Civil 
Liw makes Alicnations iz conjundamperſonem, to be only ſufficient Probati- 
on, ff alie preſumptiones concurrant, |. ſi quis C. de bon. damnat. Burgal. de 
dul. c. 8. 1. 5. num. 43. Yet our Law makes the want of an onerous Cauſe, 
per /e, though nothing concur, to bea ſufficient Probation of the Fraud, a- 

-Aiaſt a conjure, or confident Perſon. And albeit by the Civil Law, fres:, 
> eventius & conſilium defigerat. " #7471 #44 exvivigue, x61 (nous eTI*NTY. [, 2g, 
Baſil. de reg. _ juries. &* |. 15. Baſil. hk. t. Yet our Law requires 
ohly frandem gx eventu, without conſidering whether there was fraus in 
conſilio;, for aller he who received the Diſpoſition, knew not that the Diſ- 
Poner had Debt, or Creditors: Yet if the Eſt:teof the Diſponer wasnot 
abletg pay-his Debr, our Lavv vvill reduce that Diſpoſition, if made vvithout 
an onerous Cauſe 3 vvhich 1s alſo expreſly contrair to {. 6. $. 4. Bafl. h. tit. 
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gue in fraud. cred, ow udngou Te anaTas)a Tc daerus.as wolay T1 The; frafuy vreniaru 
vx} 0«yr09, What Probation ſhall be ſufficient in Reduttions, upon this 
Statute, is determined by this Paragraph 3 and though the Statute appoint 
the Probation to be by the Oath of the Party Receiver, or by Writ, bearing 
no onerous Cauſe, or bearing to be for Love and favour 3 yet the Prattice 
has in this point ſo varied, that it will be fit ro reduce our preſent Deciſions 
into theſe Concluſions. 1. Narratives, bearing the Diſpoſition to be for true 
and onerovs Cauſes, being but the Afﬀertion of the Party Granter, does nor 
prove the Cauſe to be onerous; elle it would be very eaſte to elude the AG. 
2. Though the Narrative does not prove for the Granter, yetit provesagainſt 
him, nam verba narrativa, as Craig obſerves, pag. 145.licet ſepe falſiſſuma, pro- 
bant tamen contra proferentem. And therefore, if the Diſpoſition quarrelled, 
be made to aconjunCt Perſon, and bear to be made for Love and Favour, it 
will be reduced, though the perſon to whom it is granted, ſhould offer to 
provethe onerous Cauſe, as was found in the caſe Stuart contra Graham, no- 
thing can prove better the Deſign of the Partys, than a Writ under their own 
hands, for as this cannot fail, fo if the receiver ſhould be allowed to lead a 
fabſequent Probation, for proving the onerous Cauſe, contrair to the Writ 
produced, it is very probable, that he might uſe indirect means for proving 
the ſaid onerous Cauſe, and this might both diſappoint the Creditors, and open 
adoor to Perjury ; &-ſ6bi imputet, the purſuer who accepted of a Writ, bear 
ing ſuch an Narrative. And yet there being a Reduction raiſed, of an ad- 
ditional joynture made by Sir John Falconer to his Lady, upon this At of 
Parliament ; The Lords allowed her to prove the onerous Cauſe, before an- 
{wer albeit the Contra& bore; to be for Love and Favour, for ſhe being a 
Woman might eaſily lapſe in taking a Right with a wrong Narrative, but ſhe 
having only inſtructed this onerous Cauſe by producing Bonds to which her 
Mother or Siſter had Right, and which were found lying among Sir Jobs's 
Papers 3 the Lords would not ſuſtain the ſame becauſe there was no Right pro- 
duced by them thereof toSir John, prior to the additional Joynture ; but 
they would not ſuſtain the Mothers offering now to make a Right, becauſe 
the Buyer of the Land ſeing the Right null, as made tor Love and Favour 
only could not be prejudged by making up a Title poſterior to his Right. 
And thus it ſeems, that verba marrativa (' which is the Reaſon here preſſed ) 
robant only preſumptive etiam contra proferentem,and lo the Preſumption may 
Louten off, and elided by a contrary clear Probation; eſpecially where the 
Writ is granted to Women, ignorant Men, or Souldiers, or even to ſuch as 
arcjudicions; if they were abſent, This Deciſion was betwixt Glenfarquhar 
and Sir Fobz Falconers Lady, Jannary 1688. 3. A Right made by very con- 
jun& Perſons, ſuch as Father and Son, or madeto Perſons againſt whom there 
lies a preſumption of Fraud, eitherbecauſe of the Relation, or becauſe the re- 
ceiver had no viſible Eſtate, wherewith to acquire ex titulo oneroſo, in that 
caſe, though the Right bear an onerous Cauſe 3 Yet the receiver muſt prove 
the onerous Cauſe, otherwiſe than by the Narrative. 4. If the Diſpoſition 
bear, that the ſame was made for ſatisfying of Debts,owing by the Diſponer, 
or for ſatisfying a Debt owing to the Receiver: he muſt prove the onerous Cauſe 
as was found 23. March 1624. Duff contra Kellie, though the Diſpoſition 
there, was made only to a Brother in Law, and the reaſon of this ſeems to 
be, becauſe if there was any antecedent Debt, that Debt may be eaſily pro- 
ven 3 andthe Lords have proceeded, ſo far according to the preſumptions of 
Fraud, which have appeared, that where Bonds have been prqduced, pro- 
ving the Diſponer to be Debitor, prior to the Diſpoſition; t ve yet or- 
dained the onerous Cauſes of theſe Bonds to beproven. Becauſe if confident 
perſons deſign to cheat their Creditors, they may aseafily grant Bonds bear- 
ng borrowed Money : and then Difſpoſitions for payment of theſe _ as 
ey 
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they may ſimply grant Diſpoſitions bearing onerous Cauſes. And as a Mi- 


nors Diſpoſition would not be found proven to beforan onerous Cauſe,tho' 
granted tor payment of a preceeding Bond, fo neither ſhould a Diſpoſitian 
ted by a Bankrupt; for a Bankrupt 15 as prone to cheat, as a Minor is to 
Echeind, And theretore, ifthe preſumptions of fraud be very ſtrong, they 
will ordain the party receiver to inſtrutthe onerous Cauſe, even of the pre- 
ceeding Bond, by the parties who received, and the Witnefſes who were pre- 
ſent;zorelſe will ordain the cancelled Bonds to be produced,or at leaſt the party 
receiver to depone thereupon, as was found, December 167 1. Duff contraCol- 
ledin, and December 1673, Campbell againſt Campbell. In which laſt caſe, a ' 
vvoman being Creditrix by her Contratt of Marriage, as being provided to 
the half ofthe Moveables vvhich ſhould pertain to her Husband, the time of 
his Death, and to 2-c. Merks our of the other half, purſued Reduttion of a 
Diſpoſition made-to her Husbands Brother of his Moveables, vvho defending, 
himielt by a Di/poſirion, made for an onerous Cau'e viz. A Bond granted by 
his Brother to him,it was urged, that the Brother to whom the Diſpoſition 
was made, ſhould prove the onerous Cauſes, of that Bond, for tho' the 
Bond bare onerous Cauſes, yet it isealie by ſuch Bonds to cheat Creditors. 
And it was preſumeable in this caſe, that the Bond was nor granted for an 
onerous Cauſe, ſince payment of Annualrent and Execution was deferred 
till the granters death. Notwithſtanding of which preſumption, the Lords 
allowed the recciver to give his Oath upon the onerous Cauſe : eſpecially ſe- 
ing it was ordinar for Brothers to ſpare their Brothers, both as to Annualrent 
and as to Execution : And much more when the Brother who granted the 
Bond was ſick, and would die ſhortly in all humane probability. Nor did 
they think fit to burden the receiver with other Probation of the onerous 
Cauſe, ſince the Diſpoſition bare to be for onerous Cauſes, and the Bond 
was produced, bearing to be for onerous Cauſes alio. So that to require a 
higher Probation backward, was dare progrefſom in infiniium. And it was 
well known thar Brothers have ſuch private Tran{a®ions, Truſts and Lend- 
ings, th:t they pay and receive Money, to, and from one another, without 
Wunefſes. $5. When Bonds are granted ro Trafficqueing Merchants, . who 
are Frothers in Law, or ſuch Rel tions as are known tobe men of integrity 3 
it iShard to put chem to prove the onerous Cuſe, otherwi'e than by their 
Oath, tor Merchants and others ule not to adhibite Witneſſes to 311 their 
Bargiins, ana 3n many caſes they cannot have Witneſſes to their Bargains, 
being made abroad, and in remote Countries ; and to tye them not 

to make Bargiins with their near Relations { wich whom ordinarily che 
enter into Societies _) were to ruine all Commerce. And though 
Move:bles uſe to be tranſmited without Writ, nor does the 
Law require any Writ, to their tranſmiſſion ; yetin the former cae 
of mou? rk the Lordsforced him to prove the onerous Cauſe of his Diſpoſi- 
rion to'fowers Moveables, though he alledged that he could netbe in a worſe 
condition by his having a Diſpoſition, than he would have been without it: 
bur fo itis, that his Right to Moveables would have been ſuffi-ient without. 
Writ; bur here there was a Diſpoſition, but where there is no Diſpoſition, 
it were hard to reduce a Right made to Moveables, becauſe I could not prove 
the onerous Cauſe. As for inftance, If I bought a Horie, and 
payed the Money, no Credi:or of the Sellers could force me fo prove 
the price to be payed. 6. Sometimes the Lords uſe to ſuffer the receiver, to 
arutt the « nerouſneſs of the Caules, by one or moe Witneſſes, and to give 
their  Oaths in Supplement, and according as the Relation is remote, or the 
ion of the recervers honeſty ſtrong,thevleſſ-n the neceſſity of the ſtrong 
adminicles.And thusthe 5.F»1y 167 3.1n the caſe of Mergaret Home contra Smith, 
they ſaftained oneWitneſſes,deponing that he wasWitnels toſuch a A 
E 3 e 
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he heard the granter of the Bond acknowledge that he' was Debitor, to be 
ſufficient adminicles, being ner tothe Defenders Oath of Supplement. And 
in thecaſeabovecited, 18. November 1669. Anderſons Diſpoſition being quar- 
rel'd, as being omnium bonorum, and for a falle cauſe, a great part ofthe ſum 
for which it was granted, being payed before the Diſpolition;z yet the Lords 
ſuſtained the Diſpoſition in {wa far,as it was granted for Sums owing before the 
Diipoſition, to be proven by the oath of Anderſon: himſelf, and of the perſons 
to whom the money was pay'd, & for what ſums were pay'd before Diligence 
at the Perſuers Inſtance, tho' after the Diſpoſition, to bealſo proven by the oath 
ofthe common Debitors, and of theſe to whom the Debts were payed : And 
yet where the Diſpoſition did bear, to be not in general for payment of the 
Granters Debts, but particularly for payment of the Debts after ſpecified, and 
ſome of the debts being fill'd up with new and difterent Ink, the Lords would 
not allow theſe Debts, except the Defender would offer to prove, that theſe 
Debts were fill'd up before the perſuer did Diligence as a Creditor, after which 
time there being jus queſitum to him by his diligence, as no Diſpoſition could 
have been made to his prejudice, ſoneither could he be 'prejudged by filling 
up other Creditors names, than theſe contained in the firſt” Diſpoſition ; for 
elſe it were eafie to cheat all Creditors by ſuch Blanks. And yet here it was 
offered to be proven, that it was communed expreſly, at the time of the 
oranting of the Diſpoſition, that theſe Debts ſhould be payed which was alled- 
ged to be ſufficient, being proponed in fortification of the Diſpoſtion, which 
wasprior to the Creditors diligence, 15: Janwary, 1670. Lady Lacie Hemil- 
ton, againſt the Laird of Dunlop, and others. 

Theſe Remarks may reconcile the contrair Decifions that are to be found 
upon this Head, ſuch asthe 22 Jenwary, 1630. Pringle contra Mr. Mark Ker. 
Wherein, the Lords found that the Purſuer ought to prove,that the Bond was 
made without any juſt or neceflary Caule,either by Write,or by the Oath of tha 
Party Receiver of the Bond,& found no necefiity to burden the Receiver of 
the Bond,to prove an onerous Cauſe thereof, any other way,than by the Bond 
it ſelf, becauſe as is there obſerved, when Parties borrow Money or contract 
mutually, there is no other way to prove the borrowing or contraQing, but 
by the Writ then made; - and found expreſly, that this was not a Negative 
which proves it ſelf. And yetupon the 12. February, 1622. It was found 
that this part of the A&t of Parliament was a Negative, and proved it 
ſelf, | 

" It ſeems likewiſe, that if the Party who made the Right, was not able to 
pay the Debt otherwiſe,that then the Probation ſhould be ſo much theſtricer: 
And though the Oath of the Receiver ſhould not be taken as a full Proba- 
tion ; yet if the Receiver of the Diſpoſition have in any fermer purſuit,been 
forced to depone upon the oneroulneſs of the Cauſe, that Oath oughtto 
purgeany preſumption of Fraud ; for though that purſuit ſhould not bind any 
other than the perſons who were Purſuer or Defender there, as what was 
inter alios acta, qu# aliis non nccet, yet the Receiver having been putto 
ſwear, ought to have this advantage alſo, as he had that trouble. And that 
Oath being upon the ſameſubject-matter, it ought tobe ſtill much reſpet- 
ed; eſpecially fince this Oath is only required to clear the Judge, as to the 
truth of the Debt, and as to the onerouſneſs of the Cauſe. 

Whether a Diſpoſition procured by a Tutor to his Pupil may be quarrel- 
led, as granted in defraud of lawful Creditors, and how the Fraud may be 
proved, in that caſe it may be doubted, for it may ſeem, that no mans Right 
can be taken away, without ſome AC of his own, and the Tutors Oath can- 
not prejudge his Pupil, for a Tutor may make his Pupils condition: better, 
but cannot make it worſe. And yet there may be two diſtin& caſes _ 

re 
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-red here, one-is, if the -Diſpofition X22 10 without an onerous Caulez and 
''there is no doubt but ſuch-Dilpoſitions way be quarrelled, forifthe Minorcan- 
-notiaſtru&t an onerous Canſe, his hon's nall ;' and there ſhoxld beno 
'- difference as to this,' betwixt-Majors and Minors : And in this ſenſe is ro be 
anderſtood, 1. 6.9. 10. þ. 3 quid elm" prpillo geitum eſt, in fraudem cr 4;- 
torum, Labeo ait, omnino revocendumeſſe, quid pupilli ignorantia non debet «ſe 
" Eapiteſa ereditoribws, ©: ipſs twcroſa, 'which' agrees with /. 6. F. 6, Baſil. bet. 
"though it be the more general #774 «mfor wrex01 71 wn} Tiygero nara7piatrer The 
ſecond caſe is, when the Tutor payed'aprice in the Pupils name; but knew it 
- was gtanted to defraud the Diſponers Creditors, it ſeems that chough a Tu or 
catinot depone upon Rights not”acquired' by the Tutor hin' (elf, yet in Rights 
acquired by himſelf, he'may depone, and his Oath acknowledgiig the fraud 
 ſhould-annullthe Pupills- Right acquired by his'Tator, for quem /equitur com- 
modum, cum ſequi debet imcommodimm : "and that there isno reaſon the poor 
* Creditors ſhould be prejudged+ by: inſerting the Pupils name, but te ought to 
purſue his Tutor. Bur yet | incline rather to' think, that if any Tutor knowing 
' that ſucha Debitor was -to defrand his Creditors, did lend out my Money to 
buy Land in , myname; that though his being partaker of the traud might 
have annulled this Right, if it remained in his own perlon, yet his fraud be- 
ing meerly perſonal, cannot prejudge me who was innocent,no more, than 
it my Factor ſhould co!lude with ſuch a Debtor, would his colluſion prejudge 
me. Ando reicher oftheir Oathes can prove againſt me, for their traud is 
not relevant againſt me, exceptin'fo far asI have 'received advantage by the 
fraud of my Tutor, or Faftor : in which caſe, deeds eicher done by the Mi- 
nors ſelf, or by his Tutor, are reduceableat the inſtance of lawful Creditors 
L 10. F. 3. Baftl. h. t. var dias USoris ayogiearty Th ahi awe epur Conutwe! wigs 0508 
gYurorT0 701g loTSpA XA4TTOp 7 Os But if Minors fell any Lands in detrand of their 
Creditors, then if they ell without'the conſent of their Tutors or Curators, 
the Alienation will be ipſo jure null, and ſo 'needs not 'be rediaced : But if 
(the Diipoſition was made with the conſent of Tutors and Curators, though it 
de reduceable upon minority 'and*Leffon,yetthe Minors Creditors cannot rai'e 
2 ReduQfiohex hoc capite, tor that reaion is perſonal, nee egreditur perſonam 
winorisz but the Creditor in this caſe muſt compriſe the Right or Aion 
competerit to the Minor,& as having Right to the Action in manner foreſaid 
he thay reduce the deeds done by the Minor. 
ether a Defender in theſe Reduftions ex cepite fraudir, 'may be forced 
to 'depone whether he was particeps fraudis ; may be donuted,and it appears 
that he cannot, for the being partaker of the frand, by this Statute difimes 
all tuch as are guiley of it. And by our Law, no man is oblidged jurare, 
in ſuam turpitudinem. But yet I find. that the Lords have ex nobil; cio, 
obliged parties to be examined upon their acceſſion ro ſuch coritrivances, 7, 
Febr. 1673. Dame El:ſabeth Burnet contra Sir Alc xander Fraſer. And even 
in Improbations, oo examine,ex officis,the parties who are al'edged to be 
Authors; though the hazard be greater there, than in theſe RediiQions. And 
feingt reaſons of circumvention are referred to Oath, why may rot the being 
aker ofthe Fraud, be referred toOath > It the Lords, md His Mafelties 
dvocat, declare, that the Deponers Oath ſhall-not infer, infamier jurisa- 
gainſt him, which is a criminal puniſhmene ; without which be ſecured to 
him, I conceive he is not obliged to depone. 
it may ſeem, that the Adtion of Redidtion, founded upon this AR, a- 
gaitift ſuch as arepartakersof the Fraud, ſhould not preſcribe, becauſe this 
1s a cheat Which the Law ought not to maintain, nor afliſt, and this ſhould 
no more pfeſcribe, than a#io fel doth 3 whereof this cheat ſeems but 2 
bratich, or which at leaſt, it doth much reſemble. And by the Canon 1 aw 
E 4 (which 


=: Pe - 


| [40 

( which as Creig obſerves, we preter 'to the Civil Law in Scotlerd, where 
matters of Conſcience are conſidered }) he-who 'i$ ix melefide, canriot 
ſcribe c. F:». de preſcript. And to allow the partaker bfthe-Fraud 4 ſecurity 
of preſcription, were to tempt him to cheat. Notwithſtariding of all which, 
certainly all Actions upon this AQt would preſcribe : For neither our 
AQ 28. Par. 5. 7. 3. Which appoints the preſcription of moveable 
Rights , nor the At- 16:7. Which introduced r_ in He- 
ret-ble Rights, makes any exception in favours of this Aion. And 
our Law being deſirous to ſecure all perſons in general, has drawn theſe 
Ads very comprehenſively, & ſb; imputent, ſuch as areprejudged, whoſuffe- 
red ſomuch time to elapſe without diligence. Likeas the Civil Law, which 
conſidered male fidei poſſeſſores, with a very unfavorable eye, does allow the 
benefit of even 3o. years preſcription, male fidei poſſeſſori, for the ſame Reaſon 
as is clear,C. de preſcript. 30. &* 40.annor. Andthe fame is obſerved in Frence 
Cuid. Pap. queſt. i199. And though we obſerve the Canon Law, in caſe of 
Marriage, Teinds and iuch like, which are ſomewhat Eccleſiaſtical by their 
' ovvn nature ; yet in preſcriptions vvhich had their original from the Civil 
Lavv, vve toliow the dictats of that excellent Lavv. 


Or the moſt part of the Price thereof was 
converted, or to be converted, to the 


Bankrupts profit and uſe, 


Nother preſumption of the fraudulent Diſpoſition of the Bankrupts E- 


ſtate, is, if the price of the Debitors Eſtate was converted, or to' 


be converted to the Debitors own uſe, and profit. And this pro- 
ceeds upon the ſame reaſon, whereby the Rebels Eſcheat is declared null, if 
he be ſuifered to remain in poſeſſion, AQ 145. Par. 12. Fe. 6. And as by 
that AR, the ſuffering the Rebels Wife or Bairns to remain in Poſſeſſion, is 
equivalent, as if the Rebel himielt remained in Poſleſſion ; fo if it can be 
proven, tht the price ofthe Debitors Land was applyed to the behove of 
his Wife,and Children ; I conceive it 1s equivalent,as if it were converted to 
his own behove, though this A do nor expreſly bear it. 

Lipon this part of this AQ, arole lately the enſuing debate 5 Hermiſtoun 
being obliged to pay the Lord Sizclair 8000. merks asan Annuity, and for 
his Aliment: This obligement was aſligned to John Watt, and was by him 
transferred to George Cockburn, who did pay ſeveral Debts for my Lord, but 
finding thathis payment, might thereafter be challenged by my Lords Cre- 
ditors, as made in prejudice of them who were prior Creditors, he did take 
the Gift of my Lords Eſcheat, and gave a backbond to the Exchequer, 
wherein be obliged him tocompt at the fight of the Exchequer, for the ſu- 
perplusthat exceeded the payment of the Debt truely payed, or to be payed 
by him, for my Lord. The Creditors having quarrelled thoſe payments upon 
this A& 1621, as made to their prejudice, becauſe though it was free to the 
Exchequer, to gitt my Lords Eſcheat, and to burden it with any Backbond, 
yet this gift was granted truely to George, in contemplation of his former 
Right 3 which former Right was null, as made to defraud Og ape for the 
uſe of their Debitor 3, and the Right made to him was null by this clauſe, of 


this Statute, by which all Rights made to any perſon, are preſutned fraudu- 
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frandulent ; if the Price be Ee to A, bebove of the Debitor : ahd if 
this were allowed, poor Creditors might ſoon be cheated by fo eafie con- 
trivances. And though His Majeſty may prefer a Donator to the true Cre- 
ditor, where that is chiefly deſigned by His Majeſty; yet where the Gitt is 
taken only by a Perſon who had formerly defrauded Creditors, meerly ro 
palliat the Fraud, in that caſe, the Gift laborat eodere vitio, being alſo taken 
for the- behove of the Debitors, and fo isnull by the former A& 147. Parl. 
I2. Ja. 6. But this was repelled, becauſe the Lords found, that whatever 
might be ſaid againſt the former Right, upon this Statute, yet the Gift of 
Eſcheat did ſufficiently defend him, for fince any Superior mightallowan A- 
liment to his Vaſial, being Rebel, and might grant bis Liferene-Eſchear for 
that effe&t, why ſhould not this Liberty be allowed to the King, 3. December. 
1674. But if this Gift had not ' interveened, it ſeems uncontraverted, that 
the Obliegment to pay Sinclars Debts,though undertaken prior to any Aﬀticn 
at the Creditors inſtance, was not ſufficient to defend the Undertaker againſt 
prior Creditors, for the Right being at firſtquarrellable at their inſtance, as 
done in defraud of them ; it being a Right made for the behove of the Debi- 
tor : it could not thereafter convaleſce, by undertaking the Devitors Debts. 
For it was all one to pay the: Money to S#relers Creditors, as it-would have 
been to have payed it to himſelf. And if the Money had been payed tomy 
Lord, to the end he might have payed them, the payment might withove 
doubt have been quarrelable. And yet a Deed once quarrelable may thereaf- 
ter convaleſce, if there was no Fraud in the firſt Contrivance, v. g. If an 
Uncle ſhould diſpone his Eftatero his Nephew, who knew not of his being 
inſolvent, this Right might be reduced upon this Statute. - And yet it there- 
after, the Nephew ſhould bona fide undertake the Uncles Debts, before any 
Diligences done by the Creditors, his Diſpoſition would be ſuſtained in fo far 

as true Payment was made. | 
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They making the reſt forth-comming to the 
remanent Creditorswho want their due 
payment. 


Ince by this At, the Diſpoſition made by a Bankrupt to one who was 
Partaker of the Fraud, is reduceable; fo that the Buyer will be forced 
to quite the Land, or thing bought fraudulently tothe Bartkrypts true Credi- 
ror : It may be doubred, whether the Buyer, though , Partaker of the Fraud, 
will get Repetition of the Price truely payed by. him, from the Bankrupt to 
whom he payed it. - And itmay be argued, thathe would not , becauſe firſt, 
the Law never authorizes, nor lends its Afiſtance, to recover what is due by 
fraudulent, and unworthy Obligations, for there. it behoved to be the Mint- 
ſter of Iniquity, and to ſerve Vice in a mean, and ſordid way, & #bi daentis, 
& actipientis turpitudo verſatur, ceſſat repetitio. I. 3. ff. de condi@. ob. turp.canſ. 
2. The Buyer in this caſe cannot complain of the Law, fince he knew 
hazard, and yet run upon it. 3.This were to invite men to commit Cheats ; 
whereas to deny them Afton of Repetition upon the Eviction, werea ready 
Mean to deter them, ſince the hazard would be fo great. 4. This may be 
further clear. L. 1 C. de preſer. 30. — l. hi qui C. de reſcind. vend. & | 
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fin.C. delitig.& | ft fundum ſciens. q de evidt. Sl. 25. Bafil. de reb. «uth.jud. 
dend. wer! * wpeimoy. u wade ru uſer wid Try ples Nats T5 Partrns ew, oo 
029 2476 Twy TyapeTer rov a76710w7, But yet the contrair, wz. That the frandu. 
lent Buyer ought to have Repetition from the Bankrupt Seller, may be 
by theſe Reaſons, Firſt, Crimes and Frauds are extinguiſhed by mutual Com- 
penſation, and therefore, fince as the Buyer would have had an Attion of 
Eviction, if no Fraud had interveened, ſo ought he to have the ſame Aion 
where the Fraud is mutual, for there it is in the fame Condition, as if it had ne- 
ver been; forit is extinguiſhed,/. vjro. f.ſo/ut. matr. 2. If the Seller ſhould not 
be obliged toreſtore the Price, he ſhould gain by his own Cheat, for his Cre- 
ditors would be payed, by prevailing againft the Buyer, and he would re- 
tain the Price. ' 3. Where the Buyer and Seller are in the ſame Condition, 
his condition is moſt favoured by the Law,who ſeeks only to ſecure himſelf a- 
gainſtloſs ; in pari caſu melior of conditio ejus qui certat tle dammo vitando, I. 
wor debet ﬀ. de reg. jur. And this is alfo clear, pey /. 3. C. de his qui vimetyſ- 
ve cauſe. &l. fin. C. Common. delegat. TI would rather perhaps incline to 
think, that becauſe both have offended, therefore both ſhould be puniſhed ; 
the one by being obliged to refound the Price received, and the other by nor 
getting it, though refounded : But that he ſhould ſee it confiſcated by pub- 
lick Authority, like the Legaciesleft to unworthy Perſons, vvho are uncapable 
ofthem ; for theſe remain not with the Teſtator, nor yet go to the Legaror, 
but fiunt caduca, and belong to the Fisk. 
It may be here Jdoubted,if in theſeReduCtions,the Defender who isto reſtore 
what is diſponedto him, will be obliged to reſtore the fruits of the thing 


« fold, and whether he will be obliged to reſtore them from the date of the 


ſentence, or from the time of Litilconteſtation or from the Citation. The 
Civil Law /.' 25. F. 4.F. h.t. ordainsnot only the thing it felf to be re- 
ſtored, but the fruits which were upon the ground at the time of the Aliena- 
tion, and theſe which were reaped after the Adtion was intented, mor 
Solum autem rem ipſaw reſtitui oportet, verw® © frufus qui alienationis 
tempore terra coherent, quid ſunt in bonis fraudatoris. Items eos qui poſt ju. 
dicium incheatum recept: fo unt medio awter tempore perceptos in refit. 
tionem non venire, But the Befilicks differ ſomewhat, for they ſay, 
qui poſt litem conteſtatam percepti ſunt. As Fabrot tranſlates them, ##7« ver ers. 
Ev2n290&7%5. But theſe may be reconciled, becuuſe though in our Law, Litiſ- 
conteſtation is only made by the Decifhion of the points i» jure, and the af. 
ſigning a day to either party to prove, whereupon an At isextracted : yet by 
the Civil Law, Litisconteſtation was made as ſoon as the Defender denyed 
the thing craved,and fo judicinm inchoatum differed a little with them, from 
Litiſconteſtation. | 
Our Senate obſerve asa general rule jn all RednCtions, to decern fruits to 
be reſtored from thetime that the Poſſeſſor knew that his Right was not va- 
lid : and therefore when it was palpably unjuſt, they uſe to decern from the 
date ofthe citation, bnt not from the Citation upon the firſt Symmonds, 
becauſe theſe are but indorfations, where copies are ſeldom truly given, and 
ſothedefender could not cheteby be put in wala fide. This was fo decided, 
Howiſos contra Gray, February 1672 And yet this ſeems to Authorize the be- 
liefthat citations upon firſt Surmmonds may be falſe, whereas ſince the Law 
commands them , it ought to believe them, and ſo puniſh the Forgers, 
rather than diſcredit the form. If the nullity depend upon a debateable point. 
they decern from the Litiſconteſtation, becauſe that nullity was pot clear till 
then, v. g. if a diſpoſition were quarrelkd as made to a Brother in Law, and 
he alledged that the A& extendsnot to Brothers in Law, if the Lords found 


the Statute to extend to Brothersin Law, eo cſs, if it were referred to = - 
ender 
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fenders Oath ; the Lords aſeto decern jt the Litiſconteſtation ; becauſe af 


. .rerthat, the Defender could not doubt of the Nullity of his own Right, tho' 


before he might have doubted. Bur if the nullity depend upon ex- 
trinfick probation, which the Defender could not know before ſentence : as 
for inſtance, if it ſhould be denyed by Ac of Litiſconteſtarion, that the Debi- 
tor became, and was inſolvent ; the Defender could not be in wala fide till 
this were found proven, and ſo ought not to be lyable in fra&w, till ſen- 
tence. 

I conceive that theſe generals may be likewiſe particularly applyed to this 
Statute, by conſidering three different caſes, relativeto the three different parts 
of this Statute. | 

The firſtis, that of the firſt part ofthe A&, by which all diſpplitions thade to 
confident, or conjun& perſons, in defraud of lawful Creditors, without an 
onerous Cauſe, are ſo reduceable, that rhe Alienation being reduced, the fruits 
extant are to be reſtored from the rimeof the intention ot the Cauſe, and not 
only from the time of Litiſconteſtation. And yet it would appear, that all 
the bygone profits, or fruits, onghr ro be reſtored ; not only from the time of 
the Citation, but from the date of his poſſeſſion : Becauſe, r. By the exprefſs 
words of the Statute, all ſuch Alienations are declared tohave been null from 
the beginning, and ſoare in the ſame caſe. as if they had never been made.Bur 
ſo it is, if they had never been made, the Pofefſor behoved to have reſtored 
all the fruits, whether extanr, or not, and even from the time of his poſleſ- 
fion. 2. This ſeems moſt reaſonable, for the Law having diſcharged ſach Ali- 
enations, he who Contradts in {pight of, or to cheat the Law, ought not to be 
protedted by it ; and the Debitor might thus prejudge his Creditors, for it isa 
prejudice to them to want the fruitsand profits of their Debitors Eſtate, from 
the Alienation, till the time of incenting at Aion, which poverty, or abſence, 
rgnorance, or latency of the deed, may keep them from intenting ; and which 
may be very conſiderable;and were it notabſurd, that a gratuitous Diſpoiti- 
on of an Eſtate, of ten thouſand Merksby year, ſhould c:rry the receiver to 
five or ſx years Rent, extending to 500co. Merks, becauſe theſe Rents were 
intrometted with prior, to the intenting of any Attion of ReduQion, and 
yer the Eſtate ſhould not be able to pay all the Debts due co the many poot 
Creditors, who are Purſuersot the Reduttion. 

The ſecond caſe is, where the Diſpoſition was made to one who was Parti- 
ceps frauir, and he 13 to reſtore even all the profits fromthedare of thealie- 
nation, whether they be fruits occaſioned by his own induftry, or brought 
forth by the nature of the thing poſſeſt. For he who was partaker of the 
Fraud, is m/s fidei Poſſeffor, and ſuch are till decerned 'to reſtore all, frg- . 
Fus extantes rei vindicatione  & conſumptos condifFione ſine cauſa, 1. 2.C, de 
condiF. ex leg. nor ought he inreaſon to' reap advantage by hisown cheat: 
andas he cannot blame the Law for ſeverity to him, fince he occaſioned his 
own lofſe ; ſo the Creditor might complain that ſuch as cheated the Law,and 
him, were enriched by his loſs. And the reaſon why' bone fidei pelſeſſor fecit 
frutfns conſumptosſuos.1s.becaule henot knowing bur theſe profits were his own, 
thought he might live accordingly 3 this reaſon is wanting in him who is pat- 
taker of the Fraud, for he knew that theſe profits belonged to others,” and fo 
ſhould not have ſpent them. And though it may bealledged, chatall Difj 
fitions made to conficent, or conjundt Perſons, are reduceable by this AR, as 
fraudulent, and therefore the receiver cannot be called boye fide: Poſſeſſor in 
no caſe, for nothing is ſo contrary to bona fide, as Frans: It is anſwered, 
that a Diſpoſition may be 'madeto a conjunct perſon, who knew neither that 
the Diiponer had Creditors, or that his Eſtate was not able to pay them, and 


Frans ex events, as | obſerved formerly, is not Mala fides. | 
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The third cafe, is of Creditors who got a Diſpoſition from the common 
Iitar far payment of their Debt,but itis reduceable atthe inftance of other 
reditors, who have done diligences ; and theſe, Ithink, ſhould accordi 
to the rules of Juſtice, and Reaſon, be only obliged to reſtore the profits 
the thing ſo diſponed, from the date of the ſentence : for ſince they are mare 
IS than a conjuntt perſon, whogets a Diſpoſition without an onerous 
Caule;and that he lecratur fruFus axte citationem perceptas,they ought to have 
more favour. But I have not heard this debated, nor decided,and it is gene- 
rally believed that they would be lyable after citation, but if he hath Joloſe 
received payment, and was particeps fraudis, even he, though a Creditor, 
ought to reſtore all the profits received by him from the time of his poſſeſſion. 
In all which Reſtiturions rhe reftorer will have detention of the neceflary ex- 
pences beſtowed by bim,whether he be bone fidei,or male Poſleſior / 5.Cod.de 
rei vindicat. =*Z<qpurres y7u Te T evToEs arenas Saramuere Baf], |. 10, F. 14. 
h. t. To which thexe is allo. added v1 74 K474 Yrouns Twy I's rucor yiroutre Fg fo que 
alie ex creditorum voluntate fa ſunt. 

The Civil Law ordained the fruits that were upon the ground, the time 
of the Diſpoſition, to be reſtored, though theſe were conſumed before ci- 
tation /. 25. F. 4. h. t. becauſe fruGus pendentes, were pars ſoli, and {0 were 
to be reſtored : but this has not been craved with us : and ſince they uſe 
to. be hore fide ſpent, there is no reaſon to reſtore them more than other truits. 
FE have heard. it contraverted, Whether a Perſon to whom a Diſpofition is 
mage indefraud of Creditors, may when that Diſpoſition is reduced, pur- 
{ue by way of Aion, for the expenſes he beſtowed neceflarily in repair- 
ing the Lands, or Houſes diſponed 3 and.it my ſeem that this being once a 

due to: him, it cannot be taken away but by a Diſcharge : and yet 

Lawyers aze clear, that though ſuch.cxpenſes may be retained,or that the De- 
fender in ſuch Reductions may Neoget at his Right cannot be reduced tillall 
bis expenſes be .repayed. Yet ihe ſuffer his Right to be reduced without pro- 

ning upon his expenſes, and meliorations, then he ſeerns to have paſt from 
Gow. For the Law preſumes, thaz if he had any thing due to him, he would 
have craved. it before be was diſpoſleſt : Neither is only to a Pofleſior 
ale fidei that the Law makes no Action competent pro ſawptibus im rex alicr 
am fai1, but the ſame is likewiſe aflerted de bone fidei poſſeſſore. 1. 47. Ba- 
folic, de rei wind, * K4\u 074 Tips of ed\axannety ay nr ukifxu GANG TEPAXATEE S017, 
which agrees with/. ſumptrs f. de rei. vind. © |. ſi in are ff. de condift, in- 
debit. But yet it is the opinion of ſome eminent Lawyers with us,thateven 
after the Right is reduced, wed ours to: whom the Right is made, may re- 
cover payment of what he neceſlarily; beſtowed, even by way of Aion : and 
Molineus ad conſuetnud. parſienſ. t. i. gleſs,5. Is of their opinion, and aſſerts 
that the preſent cuſtomes of all Courts have receded' as to this from the Civil 
Law, and yet it mey ſeem in our Law, that this is competent and omitted, 
nd.io ſhould rather be allowed ia our Law, than in the Civil Law, eſpe- 
tally ſeing this is of the nature of compenſation. For when the Purſuer 
craves the thing diſponed tobe reſtored, with the fruits and intereſts: it ſeems 
to bea-ſufficientground:of compenſation, or at leaſt an exception gws ſapit 
naturam compenſationis, that the Defender beſtowed as much upon, the thing 
cravedto be reduced, as. may compen(e the! fruits, or a paztof the Stack,and 
by exprefle AQ of Parliament, campenſationg. are- not receiveable after ſen- 
tence,and therefore neither ſhould itbe lawfub after ſentence of Redattion, 
wherein, this. allpwance might have. beencraved:; to ſeek allawapce by way 
of Attion, for what was beſtowed in; Melioratians, or neceffary expenſes. 


And 
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And if in time-coming, anyof the faids Dy- 
vours, or their interpoſed Partakers of 
their Fraud, ſhall make any voſuntar 
payment, or Right to any perſon, in de- 
fraud of the lawful, and more 1umely 
diligence of another Creditor having ſer- 
ved Inhib1tton, or nfed Horning, Arreſt- 
ment, Compryfng, or other lawfulMeans 
duelytoaffet theDyoours Lands ,orGoods, 
or price thereof to his behove: In that caſe, 
the [a Dyoour, or interpoſed perſon 
fall be holden t& make the fame forth- 
commgo to the Creditorhaving uſed his 
frit lawfnl Diligence, whe ſhall hkewiſe 
be preferred to the Creditor, who being 
poteriy to him mm Diligence, hath obtain= 
ed payment by particular favour of the 
Deb1tor, or of bus 13nterpoſed confident and 
fball have good Attion to recover from the 
fardCredinor, that whichwas voeluntarly 
payed, mn defraud of the Pur fwers dili- 


SERCE. 


Lbeirt.by the firſt part of the' A&;, all Diſpoſitions be allowed, if made 

| for onerous Caules, ro conjund&: or confident Perſons, yerthaton- 

' Iy holds where Creditors have done no Iawful Diligence: 'But where 
Creditors Have done lawful Diligence againſt the Bankrupe, by Inhibition, 
Arreftment, Horning, Compryſing. or otherways, in that caſe the Bankrupt 
againſt whom the Diligence is —_ cannot make any voluntar Right of 
3 his 
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his Eſtate, to prefer thereby any cat he pleaſes, to the Creditor whohas 


uſed Diligence, and that though the Creditor who has got the Diſpoſition, 


was likewiſe a lawful Creditor : But in that caſe the Creditor who is pre- 


been compelled to make them 3 
whereupon the Debitor might have been forced, to make the ſaids Rights 
and Payments, and fo are neceflar, qgeoad the Debitor, if other Crediters 


had not been concerned ; yet they are accounted voluntary, as tothis At 
and Statute, becauſe the Debitor having other Creditors, who might have 


compelled him as much as the Creditor whom he has ſatisfied : Yet he vo- 
luntarly 
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poſition would be conſtrued a voluntary Right, which the Bankrupt ought 
not to have granted in prejudice of his.other Creditors, who had done Dili 
gence, and who might have affeCted the ſame Land, if the Diſpolition had 
not been made 5 notwithſtanding of the perſonal Obligation contained in che 
Minut. And it canyot be denyed, that there is a great difference betwixta 
Debitor inbjibized only. and a Debitor Bankrupt ; for a Nebitor who is in- 
hibited, diſponing what ke was bound. to, by an Obligation prior to the In- 
hibition,, does not contraveen the Command of the Inhibition, which only 
forbids him © do any new Deed, tothe Prejudice of the Inhibitor. But a 
Bankrupt not being able to {atisfie all his Creditors, does contraveen this Law, 
in gratifying one, to the prejudice of others, and to the prejudice of Dili- 
gences done by them. Eſpecially ſince he could not have been compelled in 
Law, to prefer the Creditor who had doneno Diligence. 
What diligences are fulfcient to reduce Deeds done by Bankruprs for pre- 
ferring one Creditor to another contrary to this Paragraph of the At of 
Parliament may be reſolved in theſe Concluſions. 
| I. The Regiſtrating ofa Bond was not ſufficient, Jaxnary 1688.Welfb con- 
tra Gallatie, becauſe Regiſtration is not a Diligence upon a Bond, but 
only a Deed done for preſervation of the Bond ; and the Regiſtration can- 
not prove the date in 2 competition for it is known that aBond will be got 
Regiſtrated of any date, and not of the true date of which it was given in, 
which is a thing very puniſbable in it (elf, tor thus it may be regiltrated and 
oftimes 'ris after the Death of theGranter,tho' by his Death the Procuratric ex- 
pires,which is the warrant of theRegiſtrationzBut yer I think it may be urged, 
that Regiſtration ſhould be 2 {ufficient diligehce, quod this for elſe the 
Debitor from Deſpite againſt his Creditor becauſe he raiſed diligence, or to 
prefer his nearerFriends and confidents mn prejudice of the Diligence,may make 
and grant Rights fo that the Remedy appointed by this A& for preventing 
a by uſing Horning or ferving Inhibition, &ewnll become abſolutely ineffetu< 
and clatory. : 
2. Thoughthis Clauſe bear generally, that Diſpoſtions made in prejudice 
f ſuch as heve done lawful diligences, by Inhibition, Horning, Arreſtment, or 
omprifeng, foal be quarrelable 5: Yet it may be juſtly doubted, whether theſe 
words muſt be fo interpret, as that any of theſe Diligences ſball be a ſuffict- 
ent ground, promiſcouſly toquarrel any Dilpofition : So that the Law con- 
ders not © much the nature of the dYigence dove, as the partial favour,and 
gratification of the Dyvour, or confident who has done no diligence, andthe 
preferring him to one who has done diligence, though that diligence was nor 
per je proper to affet. Ferit it had affected properly, there had been no ne- 
cefliry for this AR, or Statute, v.g. If the Creditor had inhibited, the Debi- 
tor could nothavethereaſter diſponed in prejudice of that Inhibition, but the 
Diſpoſition would have been reduceable ex capite Inhibitionic. But if the 
Creditor not knowing that the common Debitorhad Money lying by him, that 
could be affefted with Arreſtment, did omit to Arreſt, butdid inhibite, it ap- 
pears, that if the Deditor ſhould, togratifie and prefer 4 Creditor, who has 
no diligence, give him that Money, this Law and Statute intended, that the 
Creditor who has done diligence by Inhibition, ſhould not only bave liberty 
to reduce all{Phipolinons ex cxpite Jubibitionis : For that was competent be. 
fore this Law, but that he ſhould have condifFionem ex hac Jeee, to recover 
that Money ; though the Inhibition be no proper way to affe&t it. And yet 
upon the other hand, it would ſeem abſurd, that the uſing of an Arreſtmeng 
: F 4 ſhoulg 
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- ſhould be a ſufficient ground for the Ulter to quarrel a Right made of Lands, 
fot that were witioſa tranſitio, de genere, in genus.But aSin all general Clauſes, 
ſo inthis, the application muſt be, ſrgula fengulis : and therefore if after a 
Creditor has od any real diligencethat may affe&t Land, ſuch as Inhibition, 
or Compriſing, his Bankrupt Debitor, ſhall todiſappoint that diligence, diſ- 
pone his Lands toa Con-creditor, who has done no diligence ; then the Inhi- 
biter or Appryſer, may quarrel that Diſpoſition 3 or if a Creditor has affeted 
any of his Debitors ſumms, by Horning,or  Arreſtment, and if to diſappoint 
that diligence, the Bankrupt Debitor ſhould diſpone upon his Moveables in 
favours of a Con-creditor, eo caſ#, that Diſpoſition to the Move:bles might 
be quarrelled by him who has uſed Horning, or Arreſtment: which are di- 
ligences proper to affe&t Moveablesin our Law. Which may be further urged 
by theſe Reaſous, 1. Becauſe Inhibitions and Compriſings are not proper 
diligences to atfe& Moveables, no more than Arreſtment or Horning can af- 
fe heretage : and the Lawnever priviledges a diligence except where the 
diligence could affect. 2. The Reaſon why the Law priviledges ſuch Credi. 
; tors aShave uſed thele diligences, is, becauſe the Law preſumes they might have 
affeted the Bankrupts Eſtate by theſe diligences, and becauſe it preſumes 
that rhe Debitor diſponed his Eſtate, to dilappoint that diligence. But ſo it 
is, that neither could Inhibitions affet Moveables, nor can Arreſtments af- 
fet Heretage ; nor were thee Diſpoſitions made to diſappoint fuch diligences 
and therefore, &c, 3- When men are to buy Land, they look only the Regi- 
ſters for Inhibitions, or Compryſings, but they never conſider whether there 
be any Arreſtments uſed againſt the Seller. 

3- Though thispart of theA& be conceived in favours of Creditors, who have 
uſed Inhibition, Horning, Arreſtment, Compryſing,or other lawfuldiligence ; 
yet this Clauſe muſt be (o interpret,that the meer railing of an Inhibition orHor- 
ning is not ſufficient except the Ifihibition or Horning be execute,as was found 
Feb.1671.in the Caſe betwixt T yret,8& Grahame of Creigie. For the At of P arl. 
mentions ſcrving an Inhibition. and uſing a Horning, & not the raifing of either. 
But yet if the Bankrupt to diſappoint his true Creditors, who have raiſed Let- 
ters of Inhibicion, Horning, or Arreſtment,ſhould collude with his other Credi- 
tors who knew the raiſing of theſe Letters, and they by expreſs colluſion, 
ſhould make and receive ſuch Diſpolitions, I conceive theſe Diſpoſitions may 
be quarrelled upon this part of the Act, thoughthe Letters were only raiſed ; 
for elſethe A& might be abſolutely diſappointed, andimmediatly upon the 
raiſing ofthe Letters, ſuch Diſpoſitions might bemade, and the Creditor who 
did exadt diligence, & omne quod inſe erat, ſhould be prejudged by fraudu- 
lent conveyances, and by the nimious diligences of his Cheating Debitor. 
Nor ſhould the fraud of a Creditor, receiving ſuch Diſpoſitions, be of advan- 
tage to the Receiver, 7am nemo debet Incrari ex ſuo dolo. 

4. Batit' is more difficult to reſolve, whether a meer Charge of Horning, 
without Denounciation, be a ſufficient diligence to make all deeds after the 
charge to be quarrellable upon this Act. And it may be alledged, that to 
charge upon the Horning, 1s to uſe a Horning, which is all that this A& re- 
quires. - 2- The Charge is properly the diligence, for thereby the Debitor 
is commanded under certification, that he will be denounced 3 whereas the 
denunciation is but the effe& of the diligence : and the Debitor is denounced 
becauſehe did not obey. Which Reaſons incline me to believe,that the charge 
without denounciation, is a ſufficientdiligence in this caſe ; And it was {o 
found in the caſe of Alexander Chapeland contra the Creditors of Baillie Dr»ar- 
»ond, for the ſaid Alexander having raiſed a Horning againſt Provoſt D: #»- 
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ond of a Diſpoſition made the next day after that Horning, was teduced 4s 
made in defraud of hisdiligence, he having denounced as as the days 
of the Charge wereexpired, and the ſame Diſpoſition was likewiſe reduced 
at the inſtance of Major Bateman thongh he did not denounce for fixteen days 
after the Charge, for though it was alledged that nor fecit ome quod in ſe erat 
and that that is only to be reputed to be exaCt diligence, yet this was repel- 
led, becaule fo few days were elapſed after he could have denounced, wec de 
minimis curat pretor, nor did the Major himſelf live in Edinburgh whereby 
he could know there was ſuch a Dilpofition made: but where there was long 
and (upine Negligence for many years after the Charge was given in, nor 
denouncing thereupon; The Lords found not the ſame ſufficient to reduce 
poſterior Diſpoſitions,for rhat cannot be called a diligence which isnot conti- 
nuzd habili modo & intra tempus habile, and this would put all Creditors to an 
unjuſt ſtop, for the doer of thediligence would neither pay himſelf, nor fuf- 
fer others to be payed, and tl:is was found July 1687. Heme and Lyle a- 
gainſt Dalrymp/e, and it holds not only i” Horning, butin all other diligences 
as Comprylings, ec. 8. Febr. gy681. Wilſon contra ino% 5 and for the 
ſame reaſon, I believe that a onal Charge upon an Inhibition, would g-4 
perat the ſame effet, though the execution were notuled at the MercatCroſs; 
becauſe that is only neceſſar to put the Liedges in mala fide, in order to a Re- 
duction ex caPite inhibitionis. 

And I conceive likewiſe, that the Inhibition being lawfully ſerved,though 
not regiſtrated, would be ſufficient quoad the effect deſigned by this part of 
the AQ, for the Regiſtrating an Inhibition is different from the ſerving oft; 
and the ſerving of the inhibition in all rhar this Ae requires : And if the Cre- 
ditor may reduce ex capite inhibitionis, before it be Regiſtrat, it it be once ſer- 
ved, that is to ſay, lawfully execute, much more ſhovId the execution of it, 
without Regiſtration, be ſufficient as to this AGF. Bur it has been found that 
an Inhibition ſerved atthe Mercat Croſs of the Shire within which the Lands 
did not ly, was not a ſufficient Diligence upon which a Reduction might 
be raiſed as to Lands in other Shires by vertue of this Clauſe, for quod nullum 
ef# pro infetto habeturs & quod «contra Regulas juris ſit, effeFum j#ris non 
parit 1686. Nicolſoncontra Corrie. 

It may be likewiſe obſerved, that though this part of the A&, muſt be fo in- 
terpreted, asthat proper and peculiar diligences may only affett ; that is to 
fay, Arreſtment, Vioveaoles, and Compryling Heritage : yet even inthat caſe 
Horning may be accounted a lufficient Diligence, after the uſing whereof, the 
Debicor being a Zyvour, can neither Diſpone Heritage, nor Moveables,co the 
prejudice of rhe Creditor, who uied the Horning:is not only a diligence that 
may aiet Moveables,but it is likewiſe a ſtepin diligence,necefſary for a Horn- 
ing, previous in many caks to Comprylings, which are real diligences. 

By theſe words 4a»y other mean is to be underſtood other Lawtul diligences, 
belide Inhibitions, Hornings, Arreſtments, Compriſings, here expreſt. As 
for initance, 1fa Creditor ſhould raiſe a Precept of Poynding, and ſhould 
charge his Dcbitor thereupon,to diſappoint which,the Debitor ſhould diſpone 
his Moveables:to another Greditor,the raiſer of the Precept might quarrel 
that Diſpoſition upon this Clauſe of the AR. | 

Ieis obſervable, thar though in the firſt part ofthe A&, after the Law has 
declared all deeds done by Bankrupts, in prejudice of their Greditors, with- 
cout an onerous Caule,to be null; yet it ſubjoyns immediatly in another Clauſe, 
that if a third party ſhal boys fide acquire a Righggo theſe fraudulent Rights, 
theſe Rights ſhall not be quarrellable in their per{on, except they were like- 
wile parrakers ofthe fraud. But here where the Law, in this Clauſe, decla- 
res, that where diligenceis doneby a Creditor, the Debitor cannot thereafter 
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in his prejudice, prefer another who is a Con-creditor, and diſpone the Land 
to him; though even for an onerous Cauſe. Yet the Law has hot determi- 
wh this Diſpoſition made to a Con-creditor, ſhall be quatrelable in 
the Perſon of one, whe bona fide has acquired that Diſpoſition from the Con- 
- creditor, in the ſame manner as it would have quarrellable in the Perſbn 
of the Con-creditor himſelf, And thoughic-may be alledged, that the Clauſe 
ſubjoyned to the firſt patt of the AR; in favours ofthird parties, ought to be 

d here, for ſingular Succeſſors in this caſe, not being partakers of the 
Fraud, ought not to beprejudged : Yet if we conſider the caſe ſomewhat iti- 
wardly, we will find that a Diſpoſition madeby the Bankrupt to a Con-cre- 
ditor, by the Concreditor to a third pasty, is quarrellable in the third 
Parties Perſon. For the Con-creditor could make no betterRight than he had 
himſelf; and there being jus q#efftwmro the Creditor by the diligence, ſo that 
he might have quarrelled the Right made to one of the Con-creditors, by the 
common Debitor. This Right could not be evacuated by any Diſpoſition, 
that the Con-creditor could make, and ifit were otherwiſe, the Creditors dili- 
gence might be eaſily eladed, and diſappggnted : for the Con-creditor find- 
ing that the Right made to him was qnarrelable, he might ftill transfer 
his Right to a third party, and there was great Reaſon why the 
Clauſe was conceived in favours of third parties in the firſt part of the A& 
which annulls only Deeds, becauſe made fraudulently ; and therefore this 
Nullity ought not to have been extended againſt third Parties, who were nor 
perticipes fraudis, for there deficiebat ratio legis : But this Clauſe of the A& 
annulls not theſe Deeds upon any perſonal Account, but becauſe theſe Deetls 
are contrary to Diligences done by a lawful Creditor. And therefore the 
Nullity here ought to be extended quoad all, becauſe to whom ſoever ſuch 
Diſpoſitions were transferred, they remain ſtill to be Deeds done in prejudice 
of Diligences done by a lawful Creditor. And fo the ground of the Nullicy 
here being real, it onght to be exrended to all. Burt if after the Right is ſet- 
led in the Perſon of the Confident, Diligence be done againſt the Dyvour, 
which the Purchaſer from the Confident, neither doth, nor is obliged to 
know : he is in 4074 fide toacquire,and his Right cannot be queſtioned upon 
pretence of Diligences, as being real, & que «fficinnt fandum, in reſpe&t the 
Diligence isnot againſt the Perſon, who ſtands in the Right, but againſt the 
Author who was denuded. 
 Thoughtheformer Conclufion holds in Diſpoſitions of Lands, yet it may 
be doubted, whether it ſhould likewiſe hold in Moveables, and it ſeems ve- 
Typrejudicial to, and deftrudtive of all Commerce, that a third Party bny- 
ing bona fide Moveables, ſhould be quarrelled for them : becauſe though they 
paſt through many Hands,and were bought ( it may be )) in a publick Mercat; 
yet they were originally diſponed by a Bankrupt, to a Con-creditor, in pre- 
judice of another Creditors lawful Diligence z and if this were allowed, no 
Perſon could be in bore fide, of in tuto, to Buy or to Trade. 

Upon this part of the Statute, may be raiſed this other Doubt, »ix. a Cre-- 
ditor colgriths and thereafter anocker Creditor gets a Diſpoſition for pay- 
ment ofhis Debt, and isInfeft. And laſt of all a Third Creditor compryſes 
and is infeft. The firſt Creditor who had compryſed, intents Reduchon of 
the Diſpoſition made to the ſecondCreditor,as made after he had done diligence: 
In which Redudtion the ſecond Compryſer compears, and defires to be pre- 
ferred, becauſe he is Infeft before the Purſuer; though the firſt Compryſer : 
and ſo would be preferggd to him. And fince gui vincit vincentew #2, 
vincit & me; it follows Clearly, that fince the ſecond Comp would be 
preferred to the firſt, that therefore he oughcalſo tobe preferred to the Credi- 
tor, who had got the Diſpoſition, becauſe the firſt Compryſer would __ 
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ferred to him who had got that Diſpoſittvn. tris anſwered, forthe Parſii 
er who is the firſt Compryler, that he muſt be-preterred, -and the Diſpoſition 
made to the ſecond Creditor mult accreisto bum, becauſe' he had done” dili- 
gence beforehis Diſpoſition 3 and byrhis Statute, a Creditor to whoma Lil 

firion is made in defraud of a true Creditors diligence, is obliged to make 
his Right forth-coming tothe Creditor who has done Diligence z whereas that 
Diſpoſition would be preferred to the ſecond Compryſing, though Infettmene 
had followed upon that Compryfing; becauſe no diligence wasdone by that 
Compryler, when the Diſpoſition was made, nor could theſecond Compryler 
be preferred 3 - becauſe he Compriled onlyall Right that was in the Perlon'of 
the Debitor : Bur lo it 1s, thatthe Debitor was denuded, by the Dilpoſiri- 
on made to the Creditor or Truſtee. And Ithink the firſt Compry.cr would 
be preferred ; for this part of the Statute, ordains not the Diſpoſition to be 
null, and not to prejudge the Creditors doing Liligence, which it.it had 
only done. the ſecond Compryler would have been preferred 3 but it Ordains 
the Right made 10;he other Creditor, in prejudice cf the diligence. to beforth- 
coming to them who did nn as laid is. It is herealſoobſervable, 
that if the Cr-dicor who got the Diſpofition, had not been infeft, the ſecond 
Compryler had certainly been preferred, for he had the firſt Real Right : Nor 
had the Debitor been denuded by the Diſpoſition. " 

As tothe Argument, quzi vincit vincentem' ne, vincit me It may be anſwer- 
ed, that this Brocard receives many Reſtrictions; amongſt which one is, that 
if he qui vincit me, ule a priviledged way for prevailing againſt me, whichis 
not competent againſtanorher, then poteſt quis vincerevincentem me, O tamen 
non vincere me. And inthis cale we know, that thereis a ſpecial priviledge 
given by rhis Statute, to the Creditor who does diligence : and by vertue of 
this priviledge, the firſt Compryler prevails here. And this leads me to a- 
nother Doubt in our | aw, which is very confiderable. 

There are three Creditors, whereof one has raiied.and ſerved an Inhibition; 
The {econd compryles for Debts, and upon Bonds poſte. ior to the Inhibi- 
tion, and is infeft. The Third comprylesalio for i>ebrsprior ro the Inhibi- 
on, and isallo Infefr.. The Inhibiter intents a Reduction, ex capite inbitio- 
ie, againſt the firſt Compryler, and reduces his Right; and thereifter the 
Inhibiter compryles allo, and being inftett, he competes tor the Mails and Du- 
ties with the ſecond Compryler, and craves to be preferred to him, becauſe 
he has prevailed againitthe firſt Compryler who would have been preferred ro 
him, hebeing buta ſecond Compryler, & qui vincit vincentem, &c. 2. The 
ſecond Compryler compryled froma Perſon who was denuded, in ſwa far 
as the firſt Compryler denuded the Debitor by his compryſing, wher-upon 
Inſe/tment followed. Buton the cther hand, it may be urged for the ſecond 
Compryſer, that che Irhibiter prevailed only again't the firſt Compryſer by 
vertveof his Inhibition, which did ſweep away the poſterior Debts, where- 
upon that firſt Compryſing was founded. But as to his Debts, where- 
upon he led rhe ſecond Compryſing, they were Debts contrafted prior tothe 
Inhibition, and io were not lyabletoa Reduttion «ex es capite. And as his 
Debtscould not be quarrelled by this Compryler, fo his real Right was alſo 
pron to his, he having aprior Compryſing, whereupon Inteftment fol- 
lowed. NT 

As no Bankrupt can prejudge his Creditors, who bave done diligence; 
by preferring one of them to another : So neither can he makea Diſpoſition 
to any confident Perſon, with Power to bim $o-pay the Debr due to himſelf 
- In thefirſt place, and his Creditors in the next. place, two inſtances whereof 
I remember lately decided. The firſt was,' the 8 of Jernery; 1669. the caſe 
whereof was this ; The Laid of Craigmiler being Debitor to Mr. Joh 
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Preflorn his Brother, did diſpone hisEftate to him for payment of his Debrs 
particularly thereih related ; with power to the faid Mr. John to pay any of 
the 'Cteditors he plezſed. And Mr. Johr: being infeft upon that Ditpofition 
there was a Competition for the Mails and Duties, betwixt Mr. Johr, 
Captain Newmrer, who was one of the Creditors contained in the Diſpoſition: 
In which Competition, Captain Newer craved to be preferred, notwith- 
ſtanding of that Diſpoſition granted to Mr. Job, becauſe the Diſpoſition 
redto Mr. fohr, was granted to the behove of theſaid Captain, his Debr 

ing one of the onerons Canes therein expreft. To which Mr Fohr anſwe- 
red, that he had power by the fame Diſpoſition roprefer any ofthe Creditors he 
pleaſed, and that the value of the Land was now exhauſted by paymenr 
made to other Creditors : To which it was duplyed by Newmar, that this 
Diſpoſition was frandulent, and reduceable upon the Att of Parliament 1621. 
for as'Craiemiller himſelf could not prefer any tothe prejudice of him who 
had done diligence, fo neither could he beſtow that Faculty upon any other. 
To which it wss anſwered, that Craigmilſer might have diſponed his Eſtate 
to any perſon he pleaſed, for an onerous Caufe, before Captain Newman did 
diligence. But ſo it is, that at the time of this Diſpoſition, + Newman had 
done no diligence. 2. This Diſpoſition at leaſt ought ro be fuſtained, in ſo 
far as Crajemill:y was Debitorto Mr. John, either for Debt due to himſelf, or 
for relief of Cantionry. To which Anſwers, it was replyed, that q»oad the 
firſt, it was not relevant, becauſe though the Diſpoſition was prior to the 
diligence done by Newman : Yet the fard Newman had done Diligence, be- 
fore payment made toany others of the Creditors 3 and conſequently before 
the preference. Whereas by the forefaid At, no Creditor could be preter- 
red after diligence. And to theſecond Branch of the Anſwer, it was Reply. 
ed, that though Craigmiller could have diſponed his Eſtate to Mr. Johr, for 
his payment, or Relief, exprefly before Newmars diligence z yet that was 
not done inthis caſe: For this Diſpoſition was only made in general terms, 
for payment of Craigmillers Debts generally, and Mr. Joh» had no advantage 
over others thereby, but in {wa far as he had by preferring himſelf by 
vercue of the foreſaid Clanſe, which was unwarrantable. And fo the Dil. 
poners Decd quoed him, was null; Becauſe quod facere potuit non feeit, 5+ 
quod fecit, facere non potuit. Upon which debate the Lords preferred Mr. 
Johnonly inſo far as concerned his own Debt, or Cautionry : but ſuſtained 
not the preferrence, in ſo far as concerned other Creditors. 

The other Decifion was the 24. July. 1669. in which Toung craved a Dil- 

ition madeto Anderſon, by Fleming, to be reduced, as Gone inhis pre- 
juadice, he being a Creditor who had inhibit, and compryſed. It was an{we- 
redby Anderſor, that he had granted a Back-bond, declaring that the Diſpo- 
fition was in Truft, for payment of the debt - dne to prop 4 himſelf. And 
in the next place, for payment of Flemings Creditors: and ſubſumed, that 
he had payed as many Creditors as would exhauſt the Price, which he was in 
bona fide todo, there being no diligence againſt him 3 nor could he be pre- 
judged by any diligence againſt Fleming, Fleming being denuded as ſaid is. 

To which anſwerit was replyed, that Anderſon being but a Truſtee, was 
fone juris, mm the ſame condition with Fleming 3 And as Fleming could 
not diſappoint him, as alawful Creditor z for neither could Arderſor his 
Traſtee: And if x were otherwiſe, thediligences of lawful Creditors might 
be rendered elaſory, for the Debitor who reſolved to diſappoint the FN 


ces of his Creditors, _ fill diſpone his Eſtate to a Truſtee : which 


raſtee, and Tru(t, the tors not knowing, they could not know a- 
gainſt whom Diligence was to be done. Likeas, in Law, this powerto pre- 
fer Creditors, behoved to be interpret legitioro modo Fin termini? —_— : 
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' Fo that the Creditorscon!d not be Ap Fided, but that they ſhould bepre- 
ferred accordingto their diligences, as they behoved to have been by the 
Debitor himſe}f. In reſpe&t 'of which reply z the Lords preferred the Credi- 
tors; and tound that voluntary payment made by the Truſtee, could not pi 
Jjadge the Cretlitors who had done lawtull diligences. Bur the queſtion he 
remains; whether it any ofthe Creditors had Arreſted in) 4uderſors hand, us 
Traſtee, and had purſued an Aion to make forch-conming againſt him : 
It in that caſe, Arderſor was oblieged to give in a qualified Oath, beatitig 
that he was Truſtee, bat that there was r Creditors who bad done more 
rimeous Diligence; or if ke ought to have called the Creditors, who bad 
done more timeous diligence, as {aid is. 

This A& is only conceived in favours of fuch as were Creditors, to theſe 
who granted (ach Diſpoſicious, prior to the dee 's contraverred. But argy- 
aento buns kegis, and upon the lame reaſon of equity, the Lords conſtantly 
faſtain Declarators at theinſtance of Creditors ot the Father concludingary 
Right, made even by ſtrangers, to Children ix familia, to be null, as being 

ranred to their prejudice, without an onerous Cauſe, or as being acquired 

y the Parents means. Which preſumptions are never otherwiſe elyded.than 
by alledging, that t'ie procurer had an Eſtate a{inmde, whereby he —_— 
procured the Right contraverted. Asfor inſtance, Semproxixs being Debitor 
to Mev:#s, diſpones not his Eſtate to his Son, but acquires an Eftate in his 
Sons rame from a ranger, this Diipofition lo acquired, can never bequar- 
relled by Mevis:, rhe Fathers Creditor, by way ot Reduction. For the ef- 
ft of a ReduQtion is notHng elie but the annulling of the deed, and the tak- 
ing it out of the way, or the bringing back of the Eftace diſponed, to the 
fame condition it was in before ; which would not be ſufficient in this cafe 
becauſe the Eſtate whichthe Creditor deſires ro affe&t, was never in the De- 
bitors perſon. And therefore it is neceflary for the Creditor to raiſe & De- 
Clarator, wherein he muſt narrate, that Sempronis: being Debitor ro him, did 
fravdulently acquire the Right of ſuch and fuch Lands. in his Sons name; 
and which muſt be preſumed to be acquired by the Fathers Eſtate : becauſe 
they were acquired by a Son i» familia who is preſumed. ro have no Eſtate, 
bur what he derwes from his Father, or elſe he maſt Lybel, that though the 
Diſp« Fitien be procured by a Major, who is foris familiar, and Trafficking 
upon his own accompt, the ſame was truly acquired by the Debitors means, 
and the Diſpoſition only acquired to be a colourable Title to diſappoint his 
Debt. Therefore concludes, that the {aid Eſtare fo bought, may be declared 
Jyable to his Debt, in the ſame manner, as if the Diſpoſtion had been taken 
m his Debitors name. | 

The Common Law, and ours, does not only reprobate Diſpoſirions, made 
by Debitors : i meditatione firge, but both the one, and the other of theſe 
Laws, do likewiſe allow the ſwmmar apprehending of Creditors, who are 
ſuſpetted to be Bankrupts. And by out Law, though a Man cannot beregw- 
Hry Tmpriſoned for Debt, without Letters of Caption be formerly raiſed 3 Yet 
in Maſons caſe , the 5. November 1665. The Lords fumwarly, upon a 
Bill, ifſuedovt a warrand to apprehend him, ta»gqram debitorewsfi »,a- 
Prgitivam. And though at firſt they doubted, whether their own power 


could exrend thus far, yet thereafter they found thatit might : ſince even 
the Admiral grants ſuch watfants, and yet there may be ſome ſpeciality quond - 
the Admiral fince the nature 5fhis Juriſdiion allowes a very ſummary proce- 
dure, and fince this his JuriſdiGtion is ordinarly cars Se Ao Perſons, who 
have an eafie way to convey themlelves out of the Countrey, and are ordinar- 
ly very little fixed to one place. 
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But becauſe this may open a door togreat Arbitrarineſs, and may afford * 


great occaſion of prejudging the Leidges, {ince. upon this pretext, Merchants 
may,: whilſt they are going about great Bargains, and others about. urgent 
and necellary. aftairs.. be laid up in Priſon upon. this accompt. It will be fi 
to confider, what the common: Law, and Lawyers have delivered as their o- 
pinionin this Point. 
_ , Lawyers diſtinguiſh izter fugitivum ; & ſuſpeFum de fas, the one isgutl- 
ty-only of an Intention, but the other has actually fled.. And I conceive, 
thatmeditatio fuge, ſo much conſidered by our Law, is a mid(t betwixt thoſe 
two, for he who is i» meditatione fuge has crm ſuſpea deligned a flight,and 
has cum fgitivo, done ſome extrinſick deed.in order to his flight. _— 
He:whois ſuſpect, or fugicive, may be "apprehended, by! the comman Law 
{ſummarly by any Judge, who can cite that, perſon before! him, qui poteif. re- 
Citare, id eſt, perſonali coercitione coercere, Debitores, they may be alſo ap- 
prehended by a Judge otherwiſe incompetent : - and- he that; is taken by:an 
incompetent Judge,; cannot objed&the incompetency. For as Lawyers obſerve 
theſe Debitors who are Fugitwe, or ſuſpect of. flying, may be: apprehended 
by warrands, dired either by incompetent Judges, or by. warrands in dire& 
incompetent times, ſuch as are vacand times, or , holy dayes.' - glog 
inl, ult. C. de feriir. verb. fidei juſjeonis. But with us, no Inferiour, much 
leſs incorpetent - Jndges 3 can give. ſuch warrands. And. it has been expre{- 
ly. decided, that an Arreſtment laid on, even upon a Bankrupts Goods, by 
an-incompetent Judge, was not valid, 5. December 1671. where the Arceſt- 
ment was laid on in Paſlez, by vertue of a Decreet obtained before: the Bail 
lie of Camnminghane, and ſo was found null, as extra diſftriqam. Albeitthe 
Bailie of Cunninghame, was allo Sheriff of Renfrew, within which Sheriffdom 
Paſley lyes ————Lawyers are likewiſe of opinion, that the Creditor may 
apprehend one who is Debitor, if he find him atually fleeing : for fleei 
in this caſe, is a kind of Crime. But if the flyer be not a Debitor by expre 
Contra&, he cannot be apprehended by the Creditor without a warrand, 
except either a Judge cannot behad, or that he be fleeing with the Debitors 
Money, Ang. inl. extat. ff. quod met. cauſ. | 
He who craves a Warrand,i totake a Debitor who is ſu pect, or fugitive; 
muſt Iybel to the Judge, reaſons why he ſuſpects his fleeing, asthat he, was 
packing up his Goods ,, or was lurking, or denyed himfelf when his Cre- 
ditors were ſeeking him. And though by opinion of the Doctors, none who 
has an immoveable, or Land Fitate, can be thus proceeded againſt, becauſe 
it is preſumed, he. will have ſogreat care for his Eſtate, as not to leave it; 
and becauſe his Land Eftate is always an abiding Cautioner : yet if either the 
Land Eſtate be very ſmall, or if it be affected with Diligences that may ex- 
hauſt ir. I rhink that in thele caſes, ſuch Heretors can have. no priviledge;nor 
are theſe ſummary Warrands ever allowed to ſuch as: become volun- 
tary Creditors, after the Debitor was ſuſpected ; for.theſe ought to blame 
them(elyes, who. truſted a perſon in that;condition : Bur it 1s otherwiſe if 
they became Creditors, ex deliFo vel quaſs delifto::. as for inſtance, if raaighs 
was ſuſpected, he Rob or Wound, or commit any Ryet, .. For in that caſe 
he who becomes ſo, his Creditor may haveſuch a Warrand for appreh=nd- 
ing him: ; and theſe Warrands are granted, , not-only for pure and. quid 
Debts : But even for conditional Debts, and for Debts whereof: the terms of 
payment are not yet come 3 and . though the;Dedts-be ſmall, except they. be 
very inconſiderable, : Cacia-lup. traF. de debit. foſp-queſt. 3 |; oo 


S AM 
oy 7* 


" 


, 
F —_ 
$ . % 
. ” # . 
- - S- + 


XUN 


[ 3s ] 


"Y D OY TIT OT OII—E —_— a A. et Ate. Set... AS. wn — tl tht. ttt. Mt ttt a th. Att 


Finally, the Lords declares, all ſuch Bank- 
rupts,and Dyvours, and all inter ces 
Per ſons, for covering, or executing their 
Frauds ; and allothers, who ſhall groe 
Council, and wilful Aſſiſtance unto the 
ſaid Bankrupts,n the —_— pratti- 
ſingof their ſaidsFrauds,&godleſs Deceits, 

to the prejudice of their true Creditors, 

ſhall be reputed, and holden 6/onep, 
falſe, and infamous perſons, incapable 
of all Honours, Dignites, Benefices, and 

Offices; or to paſs upon Inqueſts, or Aſſt 

2es Or to bear Witnes in Shia or 

out-with in any time comme. 


Or the better underſtanding ofthis part of the A&, concerning the pu- 
niſhment of Bankrupts, and of ſuch as adviſe, or aftiſt them. It is fit 
to obſerve with the Coilians, that Bankrupts, and Dyvours, are ei- 

ther ſach as are become 77ſofvendo by their Misfortune, rather than fault.And 
quoad thele, becauſe they were guilty of no Crime, therefore no Corporal 
Puniſhment was appointed for them by the Law: omnz co orali cruciais re- 
moto (aith/. fin. C 8d. qui. box. ced. pofſ.Nor does Infamy follow them, Ib;g. 
O& 1. 11. Cod. tx qwib. cauſ. infar. And therefore this clauſe of the AR, 
cannot be interpret of ſuch Bankrupts : and though the clauſe be general, 
without diſtinguiſhing Bankrupts : and that it might be —— 
that #bi lex non diſtinguit, nec nos. Yet general Laws muſt receive their 

. reſtrictive interpretations from the common Law. And ſince the deſign of 
this At, was ( as is very clearby the Narrative) to prevent, and puniſh 
Frauds and Cheats;itis juſt, that theſe general clauſes ſhould not be extended 
beyond the expreſs Scope, and deſign of the A&. 

The ſecond kind of Bankrupts mentioned in the Law, are theſez who on- 
ly by their own fault become Bankrupts; qui ſuo vitio fortunes conturb arunt. 
And the Third Kind of Bankrupts,were ſuch, as became —_— partly 
by their own, and partly by the fault of Fortune, And theſe laſt 
kinds of Bankrupts were denyed the benefit of a ceſſzo bonorum, nam hoc eff 
miſerorym ſubſidinm, ſed non prefidines doloſorum |. fin. h. t. & 1. pen. F. jur. 
Dot. And with us, the Bankruprs of both theſe Claſſes ate denyed the bene- 
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fit of a ceſſio bonorum, except they wear the Habit : though ſuch are ſpared 
from it : whom Fortune without their own Fault, has thrown into the ne- 
ceſlity of ſeeking that miſerable Remedy. Nor does the granting of Diſpoſi- 
rions that are reduceable upon this A ſtill infer Infamy, for if a man grant 
a Diſpoſition, whereby one Creditor is preferred to another who has done 
diligence, that Diſpoſition would be reduceable, and yet if there remained 
as much as might have payed all the Creditors, that Diſpoſition could nor 
infer Infamy. And dy this At, ſuch only are declared infamous, as are 
guilty of Fraud, and Godlels Devices. 

Suchas give Counſel are lyable to the pains of this Ad, which is likewiſe 
conform to the opinion of the Civilians Yid.Strach. de decoFor:But they di- 
ſtinguiſh betwixt ſuch as gave counſel, or Advice to thoſe who were reſolved 
before to cheat their Creditors; and ſome Doors do conclude, that ſuch 
Advilers are not puniſhable, becauſe the Baukrupt followed not here the Ad- 
vice of another, bat his own inclination. And this Opinion was firſt found- 
ed upon the Glofſ. inſt. de oblig. que ex deli. F. ope. but others do more rea- 
ſonably conclude, with Dymus ad reg. nullus de reg. jor: 1.166. That the 
Advice is equally puniſhable, whether the Bankrupt was reſolved to follow 
that Advice, or his own inclination : Becauſe the Adviler did here all that 
in him was, to tranſgrels the Law, others diſtinguiſh thus, either ( fay they) 
the principal Offender deſigned only to have cheated a Bankrupt, but delay- 
ed till he got Advice, and then the Adviſer is equally puniſhable with rhe 
Principal, becauſe there, the Tranſgreſſion was imputeable chiefly to the Ad- 
viſex : Or elſe the principal Adviſer had begun to defraud and cheat his Credi- 
tors 3 and the Advice did but interveen, and was but ſupervenient : And 
then the Adviſer is not equally puniſhable, eſpecially where the Contrivance 
is not otherwiſe probable, than by meer preſumptions. 

Wilful aſſiſtance allo in deviſing or practiſing thele Frauds, is alſo puniſh- 
able by this A&t,nnder whichLawyers comprehend ſuch as tranſa& betwixt the 
Bankruprs and interpoſed Perſons, ſuch as lend him Horſes to flee, if they 
knew his deſign, and ſuch as carrytte Goods ofthe Bankrupt, or ſuch as 
reſcue him when he 1s apprehended,or ſtop his being apprehended,St;rach. de 
deco. part. 2. 

The puniſhment appointed by this AC, is, that they ſhell be repute falſe per- 
Sons : By which is ndt meant, that they ſhall be puniſhed tanquam falſa- 
rii, but as cheats:for cheating is a ſpecies of fallehood. And yer if a Bankrupt 
did call himſelf by the name of a Rich Merchant, thereby to get Credit : or 
if any treated for him under that vame.I conceive they might be purſued tan- 
quam falſarii. and might be puniſht accordingly. 

They are alſo declared vncapable of all Honours, or Dignities, and Offices, 
which are not diſtin& puniſhments from infamy, but are the natural conſe- 
quences of it: For whoſoever isdeclared infamous, is- eo ipſo uncapable ot all 
Honours, Dignities, and Offices. 

They are alſo declared uncapable to paſs upon Inqueſts, or Aﬀyſes. But 
this was alſo unneceſſary, for Afﬀyſes have a mixt Imployment, and without 
being either Judges,or Witnefles, are both, and as to their capacicy of Judges, 
they fell under rhe foregoing Clauſe, whereby all Bankrupts and their affiſt- 
ants are declared uncapable to be Judges. And as to their capacity of bein 
Witneſſes, they fell under the ſubſequent Clauſe, whereby ſuch are likewile 
debared from Being Witneſſes. And I believe the reaſon why they were 
ſpecially debarred by this A&, was becauſe our Law looks upon Aſſyſers, as 
having an imployment diſtin&t, and differing from either a Judge, or a Wit- 
nefſe, and medium participationis, betwixt the two, Though regulariter, in 
our Law, whatever debarrs one from being a Witneſs, debarrs him any 
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from being an Aﬀypſer. And-'there isno ſurer legal topick with ts, *than-an 
Argument drawntrom a Witnels, toan Afiyſer : 'And yet arguments: hujua 
kgis, an Aſfyſer may be concluded'differenttrom both Judge, and Witneſle, 
and medium perticipationis, berwixt them; : | 

Bankrupts, and their aſſyſerg are likewiſe by this A&, declared uncapable 
tobe Witneſſes, and thereaſon ofrhis exclaſion certainly 15, becauſe the Law 
conſiders {ach as have cheated Creditors, as perions who would be ready to 
cheat Judges; that ſuch as have been difhoneſt in their own Affairs, will ne- 
ver be honeſt inthe Afﬀairs of other men. | 

And whereas this Clauſe, debars them from being Witneſſes, #-with or out- 
with Fudgement, by Witneſſes oat with Judgement, are meant Witneſſes in' 
Writs, as Bonds, Seafings, &c. But yet itmay be doubted, whether in Bonds 
orfuch like Writs, this can take place : For there, the Witneſſes are prelumed 
of Law to be admitted of conſent, which excludesall Objet tons againſt Wit- 
neſles; and therefore a mans Servant, or Brother, cannot be received judict- 
ally as Witnefles for him z yet they may be, and are fuftained as Witneſſes in 
Bonds granted to him. Nor did [ever hear, a Bond Seaſing, or any other 
Writ, reduced upon this head, vis. That it had only rwo Witnefſes , one 
whereof was uncapable tobe a Witnefle, becauſe he was found by the Lords 
Decreet to have either granted fraudulent Diſpoſitions, or to have been in 
acceiiron rhereto, except he was declared expretly infamous by the Lords fen- 
tence, as Meuſon was. ough ſuch an objettion ſeems well founded upon 
this Chuſfe of the At. 

Not only ſach as defrand Creditors, are declared infamous by this A&,but 
even in declrators founded nporthe Common Law, the perfons guilty will be 
declared infamous; as wasfound-in Mzſv:s caſe : And though it was attedged 
that infamy could nor be mferred without an exprefle Law ; yet it was found 
that this Act impovvr'd the Lords, to decide conform to the Canon Lavy 
in like cafes, & 4 peritate rationis, and he vvas thereupon declared infa- 
mous. 

[ have reſerved to be debated im this laſt place, whether by vertue of the 
laſt Clauſe of this AR, whereby the advyſers of Frauds are to be puniſhed: 
An Advocat may be examined upon Ins having given Advice to his Client, 
to defraud his Creditor : And whether he may be exawined again(t his Cliegt, 
who in conſulting with him; and taking his advice, has made him as his Ad- 
vocat, privie to the fraud he hascommitted. And becauſe theſe queſtions are 
of univerſal conſequence, Iam reſolved to confider them in general termes, 
both with, and without refation to this A. Forit Advocats may be for- 
ced todepone againſt themſelves, or their Clients in this point, or astoany 
other thing which is the ſubje& matter of their conſultations, they may be as 
well forced in att things ; for the parity of reaſon, and the publick intereſt 
being the fame: Tice not why if the Judge may lawtully force them in the 
one, he may not as well oblige them in all other cafes. 

As to the (irſt queſtion, it world appear, that an Advocat cannot be obli- 
ged- to depone upon any thing which may bind a guilt upon himleit;or which 
may defame hin. h 

As to the next queſtion, it would appear,that it is the intereſt of the Common- 
Wealth, to have the trath of all fraudsand comrirances derefted ; and that 
he who conceals the truth, is as guilty as he who corrimits a fatſhood : But: 
ſuch as attentively and judicfoufly confidet, may probably find themſelves 
inclined to the contrary opinion, by theſe conliderations, 1. An Advocar, 
1s by the nature of his imployment tyed tothe fame fairhfninels chat any De- 
poſitor is : For dis Clieine has GepoRtar in his brezft, his greateſt fecrets ; and 
| is the mfereft of the Commor-Wealth, to have that freedomallowed, and 
ſecured, without which, men cannot mannage their Afairs, and privat bu- 
ſineſs 
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fineſs : /And who would uſe that treedom, if they might be inſnared by ir 
This were to beget a diffidence betwixt ſuch, who ſhould of all others, have 
the greateſt mutual confidence in'one another ; and this will make ignorant 
men {o falous of their Advocats, that they will loſs their privat buſineſs, or 
ſuccumb in their juſt defence, rather than hazard the opening of their ſecrers 
to thoſe who can give them no advice, whenthe caſe is half conceal'd, or 
may be forced to diſcover them, when revealed. As for inſtance, a Client 
not knowing that he can be defended againſt a purſuit for murder, by pro- 
vingit wascommitted in {elf defence, will conceal from his Advocat, that he 
killed at all, leaſt his confeſſion, and his Advocats teſtimony, might be made 
. uſe of againſt him. ' 2: This mighr afford to Advocats great matterof preyari.. 
cation, and might occaſion much prejudice to the Clients, for an Advocat ha- 
vitg diſcovered the weakneſs of his Clients Cauſe, might diſcover it likewiſe 
to bis Adverfary : and to cover his prevarication, he might ſuggeſt to his 
ſaid Adverſary, that he might be examined.and ſo impute the diſcovering of 
theſe ſecrets, to the cogency of the Law, and not to hisown privatinclinations, 
which made Rob. Annew ſay that ff tamen deinceps, Advocatio liceat, Clien- 
tum ſecreta pandere, & cauſarum arcana fidei ſua commiſſa, palam &-+ publice 
proferre eaque parum fido peore effutire. In foro deinceps, non equitatis cog- 
nitio, ſe latrocinium exercebitur : tribunalia murices erunt, quibus litigantinns 
ſemplicitatem ' undique circumvenire , & imputare licebit» @- in ju- 
dicio non templum themidis, ſed ſpoliarinm erit, ſs clientcs tacita con- 
feſnonis- fide captare, & irretire permittet#r. Whereas now, if a Cli- 
ents ſecret be diſcovered, he can blame no man but his own Advocats, 
who are by their Honour and Intereſt, obliged to keep up a Secret, whoſe 
diſcovery can be aſcribed to none, but them. The deſign of all Probation is 
to convince the Judge, whereas becauſe of the great Relation that is betwixt 
an Advocat, and hisClient, Law and Experience cannot bur preſume, that 
hardly Truth can be diſcovered this way. And this way rather opens a doer 
to lying, or gives occaſion to a fallacious, and ambiguous concealing of Truth, 
than helps the diſcovery of it. Upon which account, the Law has ſhunned 
to force Mento depone againſt themſelves, or Husbands againſt their Wives, 
or Children againſt their Parents in Criminal caſes. And therefore Virgil e- 
quals thoſe two, pulſatuſve parens,O* fraus innexa clienti. Upon which place, 
$-rvis; obſerves that Clients, quaſs colentes, Patroni, quaſe patres,tantundens 
ergo efi Clientem, quantum filium fallere : And ſuch was the reſpet dye to 
Clients, that the Law allowed leſs Liberty in deponing againſt them, than a- 
gainſt Blood Relations : and thus M. Cato is brought in, by A Gel. ſaying, 
 edverſus cognatos pro clieme teitatur, teſtimonium adverſus clientew nemo di- 
c3t., And the Law has fill been rather inclined to evite the hazard of Per- 
jury, than to follow too far the Intereſt of the Common-wealth ; or of pri- 
vat Parties, fince God A—_— ſuffers by the one, and men only ſuffer by 
the other. 5. The Law L. alt. f. de teſtibus, tells us, that Mandatis ca- 
vetur, ut preſides attendant, ne Patroni in cauſa cui Patrocinium proſiiterunt, 
teſtimonium dicant. And though Bartolus, and ſome others doexpone this 
Law, ſo, asif a Judge were only thereby diſcharged to admit an Advocat to 
depone for his Cent. This Gloſs ſeems to'be moſt abſurd, both becauſe 
the words of the Law are general, and ſince they extend to bothcaſes, and 
that no poſterior Law has reſtricted them, there 1sno reaſon why both ſhould 
not be equally comprehended : As alſo, Lawsare preſumed to be made (till 
againſt the more doubtful caſe; but that Advocats could have been received 
to depone in favours of their Client, was ſo clearly againſt rhe whole Ana- 
logy of Law, that there needed no ſpecial Law to have been made againſt 


that caſe : but there was neceſſity to inform Judges, whether op 
' COU 


[ 59 ] | 
could be forced to depone againſt their Chents : Which Gloſs is approved 
by the learned Heraldus de ror. judicatur anGor lib. 2, rap. 4. And conforn 
thereto, the Parliament of Paris did find in December 1619. that an Advs- 
cat could not be oblidged to depone againſt his Client, for clearing of a traud 
for which his Client was purſued. 

By Juitinians 90. Novel. Cap. 8. It is appointed, that though witneſſes 
may be forced to depone, bothin Civil, and Criminal Matters : yet thoſe 
who had been imployed as Mediators, who are called there, #46774, ſhould 
not be forced to depone as Witneſles.except both parties conſent ; for which 
no Other reaſon can be given: But becauſe the parties hadtentruſted their ſe- 


crets to them. And accordingly the Senat of Savoy, decided the 23, Nov. * 


1596. as Faber obſerves, /ib. 4. tit. 15. def. 56. and the reaſon there given 
is, ſolent enim qui litigant, agere librrins cum iftis mediator ibns, quaſi cum con- 
feſſore z & cauſe patrono. Than which nothing can be more convincing, 

m etiam in proxeneta obſervavit papienſis in form. jur. teſt. 1#»1. 15. And 
in this the Canon Law agrees with the Civil : for by Can. flatut. Caf. ». 
queit. 6. It isordained, that no Clergy men ſhall be oblidged, or can be 
compelled to bear Witneſs in acaſe which bas been reterred to him, by two 
Laicks. And therefore fince that truſt is held for Sacred, that the ſecrets even 
revealed to Arbiters, are not to beextorted from them, much leſs ought an Ad- 
vocat, to whoſe Patrocinie, his Clients flee, and from whole faichtulneſs they 
ſeck prote&ion,to violat that truſt,8 diſappoint that confidence, ſaneid4 Roma- 
na viriute,& animi magnitudine erat plane alienuwr.And how much ſecrefie they 
all owed to witneſſes, who had got any thing entruſted to them,js clear,l. 1. F.30. 
Fe depoſit.ſi quis tabulas teifamenti apud ſe depoſitas,pluribus preſentibus legit, ait 
Labeo,depofiti aFione refe de tabulis agi prſſe,cgo arbitror, & injuriarrm agi poſſe, 
ſt hoc animorecitatu® teflamentum eſt, quibuſdam preſentibus,ut judicio ſecreta ejus 
quiteſtatus eft divulgarentur. Nor can there de aſolid reaſon given. why confel- 
ſors cannot be forced to diſcover the (ecrets revealed to them, ſab ſigillo confeſ> 
fronis, and yet Advocats ſhall be obliged to reveal what is conſigned tothem 
under the ſacred affurance of Truſt, and Secrecy 3 Elipecially ſeing that Law 
which is alledged againſt them, does acknowledge them to be j#s-is & juſtreie 
Sacerdotes |. 1. fﬀ. de juſt. & jur. Since the Common wealth is more concern-" 
ed in the ſecrets of Afﬀairs,than in the ſecrets of Devotion; ind there are greater 
temptations to provoke the Truſtee to diſcover the one, than the other: for 
few canhave advantage by whata Confefſor can reveal, but many could gain by 
that an Advocat can diſcover. 

I muſt here beg leave to repreſent. that the riſe of this preat truſt betwixt 
Clienrs, and Patrons, was. that firſt when Rowe was founded, Romulus find- 
ing the error the Grecians had commutted, in tyranizing over their Clients, 
C whom the Athenians called Imas, and the Theſſalians »wi«s, he did intro- 
duce a mutual Friendſhip and tye betwixt them. And as Ayllus Gellins ob- 
ſerves lib. 5. cap. 13. in officiis apud majores, ita obſervandum eſt, primum tw- 
tele, deinde hoſpiti, deinde clienti, tum cognato, poſtea affini. And as Dionif. 
halic. lib. 2. Ant. Rom. obſerves, the Patron was obliged, clienti jura interpretari, 
© lites proeo ſuſcipere. And this wascommon to both, that they could never 
accuſe nor bear Witneſs againſt one another #9: 4s ajc2078pers, 0vT3 29107 , 0278 Napier, 
w X1T$Y 0207 RAMIAGY, Wd 1x45 xaTene;Tpar. And oneof the Laws of thetwelve Ta- 
bles was, patronws fi clienti fraudem fecerit, ſacer efto. So (acrileglous a thing 
vvas it then held, toreveal the Clients ſecrets: but thereafter rhis mutual de» 
pendence, and friendſhip, became ſo ſuſpe& to the Rowan Emperours, that 
none were allowed to be Patrons, but Lawyers, whoſe power the Magiſtrats 
needed not ſuipe&t ; and who were preſumed to be men, ſo legal, and of 


ſuch integrity, that they would adviſe nothing,but what was jaſt- And theres 
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fo re, betwixt theſe c ontinued the Truſt, and mutual aſſurance that 
was required betwixt the old Patrons, and their Clients. Though Advocars 
be novv known to antiquaries, for diſtinction, under the term of patroxi 
ſecundarii. by: : 

Whereas it 15 urged, that it is the intereſt of the Common-Wealth, char 
Truth be diſcovered : To this it is anſwered, that it is indeed the intereſt of 
the Common-wealth to diſcover the truth, as far as that can be done, in a 
convenient and lawful way; for it is likewiſe the intereſt of the Com- 
mon-wealth, not to unſeal the Secrets of privat Perſons, and thereby to 
render all Truſt, and Commerce ſuſpe&. And notwithſtanding of this Ar- 
gument, the Law has exempted men from deponing againſt themſelves, and 
againſt many others, who are enumerat. /. 4. f*. de teſtibus, and of which we 
have very many inftances in our Law. Rei publice quidem intereit, criming 
impunita non efſe, ſed rei publice quoque intereit, pietatis &9 neceſſutudinis of- 
ficia ſarte teta conſervari, fine quibus nibil ſaniFum haberi poteit, nec inviola- 
tir. And Cicero lib. 3. de offic. does elegantly affirm, non igitur patria pre- 
$Habit omnibus officiis, ſed ipſi patria condycit, pios Fives habere. Advocats are 
perſons whoſe Breeding obliges them to admire Juſtice, as Muſicians do Mu- 
ſick, or asa man does that Countrey in which he lives ; and they having given 
their Oath do fidel;, at their Admiſhon, togive their Clients Advice accor- 
ding to the Laws: they cannot be preſumed to have adviſed any thing a- 
gainſt the Law. And it is known, that they offend in this ſo infrequently, if 
at all; that it may ſeem fitter not to inquireinto ſuch caſes, that ſeldom oc- 
cur, than by inquiry to introduce.a jealouſie betwixt Parties, who need ſuch 
ſtrict Intimacy. And as no Gentleman is defired to divulge his Friends Se- 
crets, much leſs ſhould the Law require this from Advocats, ſince it has obli- 
ged them to imploy Advacats : and to entruſt them with their Secrets. 
And though men may be ſuſpe&t, when they debate for their own intereſt, 
and Advantage, yet what Intereſt can Advocats have here, fave that of their 
Clients, for the Client and not the Advocat ſuffers by the diſcovery, ard the 
Common-wealth being only a colleQive body of Clients ; in effe& the Com- 
mon-wealth is prejudged, becauſe Clients are prejudged. And though a 
Deciſion in the Parliament of Paris, be commonly alledged upon this Point, 
18. Jane 1580, in thecale of one Barhine, yet all that was there decided, 
was, que F advocat, & conſeil, pourroit eſtre ouy par forme de teſmoinage. So 
that the Advocats have there been willing, but were not forced : And the 
Parties Obje&ions were there reſerved, for the Decifion bears,Sauf « la partie, ſes 
reproches : So that they were but examined before anſwer. Nor can an Ad- 
vocat be thus ſaid toconceal truth,fince he is only ſaid to conceal, who may 
be forced to depone. And if Clients know, that their Advocats may be for- 
ced to depone againſt them, they will keep their ſecrets, or propoſe their 
doubts under borrowed names;and thus the defign of finding out truth will be 
diſappointed. And the Argument altogether eluded, ſome urge, that Ad- 
vecats may be forced to depone upon the having of their Clients Papers. And 
that by many Deciſions they have been oft forced to give them up, after full 
debates : wherein a ſpecial priviledge upon the account of their Imployment 
has been pretended ; from which they infer, that they may be alſo examin- 
ed upon what paſt betwixt their Clients and them. But to this, the caſte, 
and juſt anſwer is, thatan Advocat can be no further obliged to deliver his 
Clients Papers, than the Client himlelf could have been, but neither the one. 
nor the other could be forced to deliverup any Papers, but fuch as the Pur- 
ſuer is in Law allowed an Intereſt in, and in fo far as they are the Purſuers 
Papers. Nor are ſuch Papers as ought to be exhibited, to be accounted. ſe- 
rets, and Advocatsareobliged here, not as Advocats, but as ordinary Sub- 
jets. But I will not decide this weighty Point. 
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ACT XVIIE 


Parl. 23. K. 7a. 6. 1621. 


A Rattfication of an Ad of the Lords of 
Council and Sefhon, madein Faly 1620. 
againſt unlawful Diſpofitrons and Alie- 
nations made by Dyvour s and Baukrupts. 


UR SOVERAIGN LORD, with Adviceand Conſent of the 
Eſtates, conveened in this preſent Parliament, Ratifies, Approves, 
_ : and for His Highneſs, and His Succeflors, perpomally confirmes the 

AR of the Lords af Council and Seffion, made again(t Dyvours and Bankrupt 
at Edinburgh, the 12. Day of July, 1620, and ordains the ſame to any, 
take full effet, and execution, as a neceſſary and profitable Law, for the 
weal of all His Highneſs Subjects : Of the which A@the Tenor followeth.. 


"TT *HE LORDS Of Counſel and Seffion underſtanding, by the grievous 
and juſt complaintyof many of his Majefties Sabjetts, that the 
Fraud, Malice, and Fallhood of a number ot -Dyvours.and Bankrupts; 

is become ſo frequent, and avowed, and hath already taken fuch progrefle;-to 

the overthrow oft many boneſt-mens fortnnes, and' eſtares that it is like to-dif+ 
ſolve truſt, commerce and faithful dealing amongſt Subets ; Whe 

muſt enſue the ruine of the whole Eſtate, if the godleſs deceits af thoſe be 

not prevented, and remeided ; who by their apparent Wealth in. Lapdsand 

Goods, and by their ſhow of Conſcience, Credit, and Honeſty ; drawing 

into their Hands upon truſt the of Money, Merchandice, and Goods,of well- 

meaning andcredulovs perſans, do no ways intend to repay the ſame : but 
either tolive ryotoutfly, by waſting af.other mers ſubſtance ; ar to enrich 
themſelves, by that (ubtil ſtealth of true mens goods, and to withdraw thems 
ſelves, and their Goods, forth of this Realme, to elude all execution of Ju- 
ſtice: and to that effec, and 10 manifeſt defraud of their Creditors, do make 
ſimulate and fraudful Alienations, Diſpokittans, and other fecurities, of theis 
Lands,Reverfions, Teynds,Goods,Aftions, Debrs,&: Others belonging unto them 
to their Wives, Children, Kinſmen, Alleyes, and other c nr and inter. 
poſed perſons : Without any true, lawtul, or neceflary Cauſe : And with- 
out any juſt oF true price interveening in their ſaid Bargaines : Whereby F. 
their juſt Creditors, and Cautioners, arefalſly and godlefly defrauded of all "2 
payment of their juſt Debrs ; and many honeſt Families likely to come tocut- ; 
ty ruine. | 77 
FOR remeid whereof, the fad LORDS, according ta the power given 
unto them by His Majeſtie, and His moſt Nable Progepitors, to ſet down 
Orders for adminiſtration of Juſtice : meaning to and practice the 
good and commendable Laws, Civil and Canon, made againſt fraudfull alie- 
nations, in prejudice of Creditors, and again the authors and partakers of 
ſach Fraud z Statutes, ordaines, and declares, That m all ations, and Cauſes, 
depending, of to be intended by any my Creditor, for recoverie of his juſt 
3 Debt 
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” Debt; or fatisfaQtiou of his lawful a&tion and right : They will decreet and 
decern, all Alienacions, Diſpoſitions, Aſhgnarions, and Tranſlations what- 
ſoever made by the Debitor, of any of his Lands, Teyndes, Reverſions,AQi. 
ons, Debts, or goods whatſoever, to any conjuntt or confident perſon, with- 
© out true, juſt, aud neceſſary Cauſes,and without a juſt price really payed, the 
lame being done afterthe contrafting of lawtul Debts from true Creditors : 
To have been from the beginaing, and to be in all times coming, Null, and 
of none avail, force,nor efte&: at the inſtance of the true and juſt Creditor, 
by way of Action, Exception, or Reply : without further Declarator. And 
17 caſe any of His Majefties good Subjefts (no wayes partakers of the aids 
frauds ) have lawfully purchaſed any of the ſaid Bankrupts Lands, or Goods 
by true Bargains, for juſt and competent prices, . or in 'fſatisfaftion ot their law- 
ful Debts. from the interpoſed perſons, truſted by the ſaid Dyvours. In that 
caſe,ttre Right lawfully acquired by him who is no ways partakerof the fraud, 
ſhal not be annulled in manner foreſaid. But theReceiver of thePriceof the (aids 
Lands,Goods,and others, from. the Buyer, ſhal be holden and obliſhed to make 
the ſame forth-coming tothe behove of theBankruprs trueCreditors;in payment 
Of their lawful Debrs. And itſhal be ſufficient probation of the fraud inten- 
ded apainſt theCreditors,if they,or any of them,ſhal be able to verifie byWrit, 
or by Oath, of the Party Receiver of any Security from the Dyvour or Bank- 
rapt; that the ſame was made withoutany true, juſt, and neceſſary cauſe, or 
without any true or competent Price :Or that the Lands and Goods of the Dy- 
vour and Bankrupt being ſold by him who bought them from the {aid Dy- 
vour, the whole, or the moſtpart of the Price thereof was converted, or to 
converted to the Bankrupts profit and uſe.Providing alwaysthat ſo much of the 
faid Lauds and Goods, or Prices thereof fo truſted by Bankrupts to interpoſed 
perſons, as hath been really payed, or aſſigned by them to any of the Bank- 
rupts lawful Creditors, ſhal be allowed unto them, they making the reſt 
forth-coming to the remanent Creditors, who want their due Payments. 
And'if in time coming any of the ſaid Dyyours,or their interpoſed partakers of 
their fraud ; ſhal make any voluntary Payment, or Right to any perſon, in 
defrand of theLawful, and more timely Diligence of another Creditor, ha- 
ving ſerved Inhibition, oruſed Horning, Arreſtment, Compryſing, or other 
lawful mean, duely to afett the Divours Lands, or Goods, or Price thereof 
to his behove. In that caſe the ſaid Dyvour, or interpoſed perſon, ſhall be 
holden to make the ſame forth-coming to the Creditor, haviug uſed his firſt 
lawtul Diligence : who ſhall likewiſe be preferred to the Con-creditor, who 
being poſterior unto him in Diligence, hath obrained payment by the partial 
favour of the Debitor, or of his interpoſed Confident : and ſhall have good 
Action to recover from the ſaid Creditor that which was voluntarily payed in 


* defraud of the purſuers Diligence. 
Finally, THE LORDS declares all ſuch Bankrupts andDyvours. and all 


for covering orexccuting their Frauds, and all others, 


interpoſed perſons, : 
' whoſhallgive counſel, and wilful Affiſtance unto the ſaidsBankrupts, in the 
deviſing and praiſing of their aids Frauds, and odleſs Deceits, to the pre- 


judice of their true Creditors, ſhall be reputed and holden Diſhoneſt, Falſe, 
and Infamous perſons, incapable of all Honours, Dignities, Benefices, and 
Offices : Or to paſs upon Inqueſts, or Afſizes : Or to bear witneſs in Judge- 


ment, or out-with in any times-coming. 
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